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Hiram  Walkeb  v8.  Cyrus  E.  Ceane. 

C.  a  provost  marshal  appointed  under  the  act  of  March  8d,  1863,  (12  IT.  S. 
Stat,  at  Large,  732,  §  5.)  was  sued  by  W.  for  assault  and  battery,  and  false 
imprisonment.  C.  contended  that  he  could  not  be  held  liable  in  a  civil  action 
for  acts  done  by  him  in  the  discharge  of  the  duties  of  his  office  of  provost 
marshal :  Hdd,  that  the  action  would  lie ; 

Htld,  also,  that  C.  had  a  right  to  order  W.  to  leave  the  premises  occupied  offi> 
ciaUy  by  C.  as  provost  marshal,  and  the  right,  if  W.  refused  to  go,  to  use  so 
much  force  as  was  necessary  to  remove  W.  from  such  premises ; 

Hdi^  also,  that,  if  C.  had  good  reason  to  believe,  and  did  believe,  that  W.,  by 
language  addressed  by  him  to  C,  was  threatening  C.  for  the  purpose  o^  inter- 
fering with  C.  in  the  execution  of  his  official  duties  as  provost  marshal,  C. 
was  justified  in  arresting  and  detaining  W. ; 

Hdd,  also,  that  the  4th  section  of  said  Act  of  March  Sd,  1863,  would  not,  of 
itself^  bar  W.'s  right  of  action ; 

Mtld,  also,  that  W.,  if  entitled  to  recover,  was  entitled  to  his  actual  damages ; 
and  that,  if  C.  was  influenced  by  any  motive  other  than  the  honest  discharge 
of  his  official  duty,  the  jury  were  at  liberty  to  give  to  W.  exemplary  dam* 


(Before  Smallet,  J.,  Vermont,  October,  1866.) 
TOL.  xin. — 1 
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This  was  an  action  of  trespass  for  an  assault  and  battery 
and  false  imprisonment,  originally  brought  returnable  to  the 
County  Court  for  the  County  of  Chittenden  and  State  of 
Vermont,  by  writ  dated  August  23d,  1864r,  which  being  re- 
turned and  entered  in  said  Court  at  the  September  Terra 
thereof,  in  1864,  the  defendant  filed  his  petition  for  the  re- 
moval of  the  cause  to  this  Court,  under  section  5  of  the  Act 
of  March  3d,  1863,  (12  U.  S.  Stat  al  Large,  756,)  and  the 
cause  was  removed  into  this  Court,  and  at  the  October  Term, 
in  1865,  of  this  Court,  came  on  for  trial  before  Smallet,  J., 
and  a  jury,  on  the  defendant's  plea  of  not  guilty. 

On  the  trial,  the  plaintiff*  gave  evidence  tending  to  show, 
that  he  was,  on  and  before  the  2d  of  August,  1864,  a  manu- 
facturer in  Burlington,  Vermont,  and  had,  at  that  time,  a 
man  in  his  employ  named  Dike,  who  was  liable  to  military 
duty,  and  whose  home  was  in  the  town  of  Starksborough, 
Vermont ;  that  the  town  of  Starksborough  was  then  offering 
to  pay  to  any  person  who  would,  put  into  the  United  States 
service  a  substitute  who  should  be  credited  to  the  quota  of 
that  town,  the  sum  of  $900  as  a  bounty ;  that  Dike  applied 
to  the  plaintiff  to  assist  him  in  obtaining  a  substitute,  to  be 
credited  to  Starksborough,  so  as  to  relieve  himself  from  lia- 
bility to  draft,  and  to  avail  himself,  in  so  doing,  of  the  bounty 
offered  by  that  town,  and  proposed  to  pay  the  plaintiff  for 
his  services  in  obtaining  such  substitute ;  that  the  plaintiff 
declined  to  accept  any  compensation,  but  agreed  to  assist 
Dike  in  obtaining  the  substitute ;  that,  soon  afterwards,  the 
plaintiff  was  called  on,  at  Burlington,  by  one  Norton,  of 
Charaplain,  N.  T.,  with  whom  he  had  no  previous  acquaint- 
ance, but  who  had  been  informed  that  the  plaintiff  desired  to 
procure  a  substitute :  that  Norton  was  then  on  his  way  to 
Rutland,  with  three  Frenchmen  from  Canada,  with  whom  he 
had  contracted  that  they  should  enlist  in  the  United  States 
service,  and  had  had  some  correspondence  with  the  selectmen 
of  Rutland,  relative  to  furnishing  three  men  upon  the  quota 
of  that  town  ;  that  the  plaintiff  and  Norton  concluded  an 
agreement  that  one  of  the  men  should  be  enlisted  as  a  sub- 
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stitnte  for  Dike,  and  credited  to  the  town  of  Starksborough, 
and  that  the  plaintiff  should  pay  Norton  therefor  the  sura  of 
$900  when  the  man  should  he  enlisted  and  sworn  in ;  that, 
on  the  next  day  after  the  making  of  this  agreement,  the 
plaintiff  accompanied  Norton  and  the  men  to  Rutland,  for 
the  purpose  of  getting  the  substitute  for  Dike  enlisted  and 
credited ;  that,  on  their  arrival,  some  considerable  discussion 
and  n^otiation  took  place  between  Norton  and  the  authori- 
ties of  Eutland,  in  which  the  plaintiff  took  no  part,  relative 
to  a  bargain  for  furnishing  the  other  two  men  upon  the  quota 
of  Butland  ;  [that,  while  this  was  going  on,  the  plaintiff  was 
called  on  by  one  N.  P,  Simonds,  who  was  then  engaged  in 
and  about  tlie  defendant's  oflSce,  (the  defendant  being  provost 
marshal,)  and  passing  freely  in  and  out,  and  who  said  he  was 
a  United  States  recruiting  agent,  and  offered  to  put  the  sub- 
stitute in  for  the  plaintiff  for  $100,  and  said  he  was  the  only 
man  in  Rutland  who  could  put  a  substitute  in  through  that 
office,  and  that  he  intended  to  make  $100  per  head  off  of  the 
men ;  and  that  plaintiff  declined  this  proposition,  but  subse- 
quently, after  watching  the  proceedings  there  for  some  time, 
offered  Simonds  $25  to  get  his  man  enlisted  as  a  substitute 
for  Dike,  which  offer  Simonds  accepted.]  So  much  of  the 
foregoing  evidence  as  is  included  in  brackets  was  objected  to 
by  the  defendant  and  admitted  by  the  Court,  to  which  the 
defendant  excepted.  The  plaintiff  further  gave  evidence 
tending  to  show,  that,  soon  afterwards,  the  men  brought  by 
Norton  were  taken  in  for  examination,  and,  two  of  them 
having  passed  and  been  accepted,  Simonds  spoke  to  the 
plaintiff  and  told  him  it  was  all  right,  and  to  go  up-stairs  to 
the  provost  marshal's  office  and  pay  off  his  man ;  that  the 
plaintiff  thereupon  started  with  the  man  to  ascend  the  stairs 
in  the  United  States  post  office  building,  which  stairs  led 
from  the  public  room  in  the  post  office  to  the  rooms  in  the 
second  story  occupied  by  the  provost  marshal's  office,  and, 
when  he  got  up  some  distance,  was  met  by  the  defendant, 
whom  he  did  not  then  know,  who  took  hold  of  his  arm  and 
asked  him  where  he  was  going ;  that  the  plaintiff  replied, 
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that  he  was  going  np-stairs  with  those  men  ;  that  the  defend- 
ant then  said :  "  Go  down-stairs ;  you  are  a  substitute 
broker  I "  and  shoved  him  down  three  or  four  steps  ;  that  the 
plaintiff  replied  :  "  I  am  not  a  substitute  broker ;  my  name 
is  Walker,  from  Burlington,  and  I  came  to  put  in  a  substitute 
for  a  man  named  Dike,  from  Starksborough ;"  that  the  defend- 
ant still  insisted  he  was  a  substitute  broker,  and  shoved  him 
down  stairs  again  twice,  three  or  four  steps  each  time,  till  he 
reached  the  bottom  ;  that  the  plaintiff  then  said  to  him :  "  If 
you  will  come  out  of  doors  I  will  show  you  something ; "  that 
the  defendant  asked  :  "  What  will  you  show  me  ?  "  that  the 
plaintiff  replied  :  "  I  will  show  you  how  a  gentleman  defends 
himself  when  he  is  assailed  ; "  that  the  defendant  thereupon 
called  one  Briggs,  who  stood  near,  and  ordered  him  to  take 
the  plaintiff  to  jail ;  that  the  plaintiff  enquired  what  he  was 
taken  to  jail  for,  and  the  defendant  said  :  "  For  violating  the 
provisions  of  the  enrolment  Act,  and  resisting  the  provost 
marshal  in  the  discharge  of  his  duty  ;  "  that  Briggs  took  the 
plaintiff  to  the  County  Jail  in  Rutland,  and  imprisoned  him 
there  in  the  common  prison,  then  occupied  by  a  number  of 
criminals  and  vagrants,  wtere  he  remained  about  ten  minutes ; 
that,  while  on  the  way  to  the  jail,  the  plaintiff  offered  to  the 
oflBcer  to  furnish  bail  in  any  amount  for  his  appearance  at 
any  time,  which  the  oflScer  declined  to  receive ;  that,  when 
the  plaintiff  had  been  in  jail. about  ten  minutes,  the  defend- 
ant sent  a  couple  of  soldiers  for  him,  who  brought  him  back 
to  the  post  ofl5ce  building,  and,  by  direction  of  the  defendant, 
took  him  into  the  cellar  of  the  building,  where  there  were 
cells  used  for  United  States  prisoners;  that  the  defendant 
went  below  and  had  a  long  conversation  with  the  plaintiff, 
charging  him  with  being  a  bounty  broker,  and  with  having 
lied  to  the  defendant,  and  making  other  remarks  of  a  similar 
character,  and  demanding  that  he  should  make  an  apology ; 
that,  on  the  plaintiff's  stating  what  his  business  was  with  the 
provost  marshal,  and  that  Simonds  had  requested  him  to  go 
up-stairs,  the  defendant  said  that  would  make  a  difference, 
and  sent  for  Simonds  and  enquired  of  him  as  to  that  fact,  to 
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which  Simonds  replied  that  he  did  not  remember  whether  he 
had  asked  the  plaintiff  to  go  up-stairs  or  not ;  that  the  de- 
fendant finally  discharged  the  plaintiff  from  custody,  saying 
that  he  did  so  on  account  of  the  respect  he  entertained  for 
the  plaintiff's  father ;  that  the  man  agreed  for  by  the  plaint- 
iff, as  aforesaid,  was  afterwards,  on  the  same  day,  enlisted  as 
a  substitute  for  Dike ;  and  that  the  plaintiff  was  sent  for  by 
the  defendant  to  come  to  his  office  and  pay  the  man,  which 
be  did,  and  also  that  he  paid  Simonds  $25  for  his  services. 
The  plaintiff  further  testified,  that  he  had  never,  in  any  in- 
stance, had  anything  whatever  to  do  with  procuring  substi-  . 
tuteSj  or  obtaining  men  for  enlistment,  except  on  this  single 
occasion,  and  never  had  any  interest  or  share  in  any  such 
business,  directly  or  indirectly ;  ai»d  that  he  did  not  know 
Norton  until  applied  to  by  him,  as  above  stated,  and  had 
nothing  to  do  with  him  or  his  recruits  except  to  obtain  the 
substitute  for  Dike,  as  above  stated,  and  no  interest  or  share 
otherwise  in  the  disposal  of  the  men,  or  in  the  money  re- 
ceived therefor. 

The  defendant  introduced  m  evidence  the  following  docu- 
ments: (1.)  His  commission  as  provost  marshal,  dated 
April  24th,  1863 :  "  War  Department,  Washington,  April 
'i4th,  1863.  Sir :  You  are  hereby  informed  that  the  Presi- 
dent of  the  United  States  has  appointed  yon  provost  marhsal 
for  the  first  district  of  the  State  of  Vermont,  with  rank  of 
captain  of  cavalry,  in  the  service  of  the  United  States,  to 
rank  as  such  from  the  24th  day  of  April,  1863.  Immediately 
on  receipt  hereof,  ple^e  to  communicate  to  this  Department, 
through  the  provost  marshal  general  of  the  United  States, 
your  acceptance  or  non-acceptance  of  said  appointment,  and, 
with  your  letter  of  acceptance,  return  the  oath  herewith  en- 
closed, properly  filled  up,  subscribed  and  attested,  and  report 
your  age,  birthplace,  and  the  State  of  which  you  are  a  per- 
manent resident.  You  will  immediately  report,  by  letter,  to 
the  provost  marshal  general,  and  will  proceed  without  delay 
to  establish  your  headquarters  at  Eutland,  Vermont,  and  enter 
upon  your  duties  in  accordance  with  such  special  instructions 
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as  you  may  receive  from  the  provost  marshal  general.     E. 
M.  Stanton,  Secretary  of  War.     To  Capt.  Cyrus  R.  Crane, 
Provost  Marshal  first  District  Vermont"    (2.)  Special  Order 
of  the  War  Department,  No.  221,  detailing  Gen.  Thomas  G. 
Pitcher  as  assistant  to  the  provost  marshal  general  for  the 
State  of  Vermont,  dated  May  18th,  1863 :  "  War  Department, 
Adjutant    General's   Office,   Washington,  May  18th,   1863. 
Special  Orders,  No.  221.     [Extract.]     ****** 
Brigadier  General  Thomas  G.  Pitcher,  U.  S.  Volunteers,  will 
proceed  without  delay  to  Montpelier,  Vermont,  and  enter 
upon  the  duties  of  assistant  to  the  provost  marshal  general 
of  the  United  States,  for  the  State  of  Vermont.      *      *       * 
*      *      By  order  of  the  Secretary  of  War.     E.  D.  Town- 
send,  Assistant  Adjutant  General."     (3.)  lie  vised  Regulations 
issued  by  the  War  Department,  May  1st,  1864,  for  the  govern- 
ment of  the  bureau  of  the  provost  marshal  general,  partic- 
ularly sections  3,  2,  19,  22,  24,  27  and  32:     "Sec.  1.  The 
officer  detailed  in  each  State  or  division  to  aid  the  War  De- 
partment in  securing  uniformity  in  the  execution  of  the  en- 
rolment Act,  shall  keep  himself  well  informed  as  to  the  con- 
dition of  the  department  throughout  the  State  or  division. 
He  shall,  under  the  provost  marshal  general  of  the  United 
States,  exercise  supervision  over  the  provost  marshals  and 
their  subordinates,  for  the  Congressional  districts  of  that  State 
or  division,  and  shall  see,  by  personal  inspection,  or  by  his  in- 
spectors, that  boards  of  enrolment,  and  persons  acting  under 
them,  attend  faithfully  and  dih'gently  to  their  duties.     Sec.  2. 
He  shall  communicate  to  them  the  orders  and  instructions  of 
the  provost  marshal  general,  and  see  that  they  are  promptly 
and  efficiently  executed,  and  shall,  from  time  to  time,  give  or 
transmit  such  instructions,  in  accordance  with  these  regula- 
tions, as  hereinafter  prescribed,  as  may  be  required  to  facili- 
tate and  enforce  obedience  to  them.     Sec.  19.  Immediately 
upon  entering  upon  his  duties,  each  provost  marshal  shall 
report,  by  letter,  to  the  provost  marshal  general  of  the  United 
States,  and  the  acting  assistant  provost  marshal  general  of 
his  State.    Sec.  22.  (Section  7  of  the  Act  for  enrolling  and 
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calling  out  the  national  forces,  approved  March  Sd,  1863 — 
that  it  shall  be  the  duty  of  the  provost  marshals  to  obey  all 
lawf al  orders  and  regulations  of  the  provost  marshal  general, 
and  such  as  may  be  prescribed  by  law,  concerning  the  enrol- 
ment and  calling  into  service  of  the  national  forces.)    Sec. 
24.    It  shall  be  the  duty  of  the  provost  marshal  in  each  dis- 
trict to  call  together,  when  required,  the  board  of  enrolment, 
to  preside  at  its  sessions,  announce  such  of  its  decisions  or 
directions  as  it  may  be  necessary  to  make  public,  enforce  its 
orders,  see  that  a  fair  record  is  made  of  its  proceedings,  in  a 
book  kept  for  that  purpose  by  the  recorder,  and  to  transmit  to 
the  provost  marshal  general  the  enrolment  lists,  as  consoli- 
dated by  the  board,  and  such  other  communications  as  the 
board  may  deem  it  necessary  to  lay  before  the  provost  mar- 
shal general.     Sec.  27.  He  shall  arrest  and  forthwith  deliver 
to  the  proper  civil  authorities,  to  wit,  the  marshal  of  the 
United  States  within  and  for  the  district  in  which  the  arrest 
is  made,  with  written  charges  in  the  case,  all  persons  who 
shall  have  violated  section  12  of  the  Act  amendatory  of  the 
enrolment  Act,  or  any  part  of  the  same.     Sec.  32.  To  enable 
j)rovo8t  marshals  to  discharge  their  duties  eflSciently,  they  are 
authorized  to  call  upon  the  nearest  available  military  force,  or 
on  citizens,  as  s,  passe  comitaticSy  or  on  United  States  marshals 
and  deputy  marshals;  and  these  and  all  other  persons  are 
hereby  enjoined  to  aid  the  provost  marshal  in  the  execution  of 
his  lawful  duties,  when  called  on  so  to  do.''    (4.)  Regulations 
from  the   War  Department,  dated  September    29th,   1863, 
particularly  section  III :    "  III.  Persons  deputized  as  afore- 
said, to  arrest  deserters  and  procure  recruits,  presenting  to 
your  board  a  man  acceptable  as  a  recruit,  according  to  the 
present  ruling  of  acceptability,  as  applied  by  this  bureau, 
shall  receive  premiums  as  follows,  to  wit:   for  an  accepted 
recruit  who  may  be  shown  to  the  board  to  have  served  at  least 
nine  months  as  a  soldier,  and  been  honorably  discharged  (for 
other  cause  than  disability),  a  premium  of  $25 ;  for  an  ac- 
cepted recruit  without  the  military  qualifications  above  speci- 
fied, a  premium  of  $15.     The  premiums  herein  provided  will 
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be  paid  to  the  perBODs  who  shall  have  presented  the  accepted 
recruit,  as  soon  as  said  recruit  shall  have  been  delivered  at  the 
general  rendezvous  at  .     The  payment  of  the  pre- 

mium will  be  made  by  in  the  ,  whenever  the 

person  who  furnished  the  recruit  shall  present  to  him  a  certifi- 
cate from  your  board  that  the  recruits  named,  and  for  whom 
he  claims  premiums,  were  accepted  and  regularly  enlisted, 
and  a  certificate  from  the  commanding  officer  at  the  general 
rendezvous  at  ,  that  the  said  recruits  have  actually 

been  received  at  his  rendezvous.  You  are  authorized  and  re- 
quired, notwithstanding  anything  else  herein  contained,  to 
decline  all  business,  in  the  matter  of  recruits,  with  any  person 
or  persons  who  may  at  any  time  practice,  or  attempt  to  prac- 
tice, fraud  or  imposition,  either  upon  the  Government  or  the 
person  presented  as  a  recruit,  or  who  shall  extort,  claim,  or 
receive  any  other  fee,  perquisite,  or  compensation  from  the 
Government,  or  the  recruit,  than  the  premium  herein  author- 
ized and  provided,  and  such  persons  shall  forfeit  their  ap- 
pointments, and  all  right  to  any  premiums  or  payments,  and 
be  reported  to  the  provost  marshal  general,  to  be  dealt  with 
summarily  by  a  military  commission.  You  are  required  to 
facilitate  the  procuration  of  recruits  in  the  manner  herein 
prescribed,  by  early  examination  of  them,  prompt  preparation 
of  certificates  upon  which  the  payments  of  premiums  depend, 
•and  by  everything  else  properly  devolving  on  you,  calculated 
to  assist  the  persons  presenting  recruits  in  securing  their  pre- 
miums without  unnecessary  delay.  You  will  immediately 
nominate,  through  the  acting  assistant  provost  marshal  gen- 
eral of  the  State,  one  or  more  persons  whom  you  deem  best 
suited  for  recruiting  agents  for  your  district,  that  they  may 
be  deputized  for  that  purpose."  (5.)  Circular  No.  28,  dated 
June  16th,  1863,  from  the  office  of  the  provost  marshal  gen- 
eral: "War  Department,  provost  marshal  general's  office, 
Washington,  D.  C,  June  16th,  1863.  [Cirotilar  No.  28.] 
The  following  opinion  of  Hon.  William  Whiting,  solicitor  of 
the  War  Department,  has  been  ordered  to  be  published  by 
the  Secretary  of  tVar :     Opinion.    It  is  made  the  duty  of  the 
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provost  marshals  to  obey  all  lawful  orders  and  regulations  of 
the  provost  marshal  general,  and  such  as  may  be  prescribed 
by  law,  concerning  the  enrolment  and  calling  into  service  of 
the  national  forces.  (Act,  March  3d,  1863,  section  7,)  The 
25th  section  of  the  same  Act  provides,  that,  if  any  person 
shall  resist  any  draft  of  men  enrolled  under  this  Act  into  the 
service  of  the  United  States,  or  shall  counsel  or  aid  any  per- 
son to  resist  any  such  draft,  or  shall  assault  or  obstruct  any 
officer  in  making  such  draft,  or  in  the  performance  of  any 
service  in  relation  thereto,  or  shall  counsel  any  person  to  as- 
sault or  obstruct  any  such  oflScer,  or  shall  counsel  any  drafted 
men  not  to  appear  at  the  place  of  rendezvous,  or  wilfully  dis- 
suade them  from  the  performance  of  military  duty  as  required 
bylaw,  such  person  shall  l)e  subject  to  summary  arrest  by  the 
provost  marshal,  and  shall  be  forthwith  delivered  to  -the  civil 
authorities,  and,  upon  conviction  thereof,  be  punished  by  a 
fine  not  exceeding  $500,  or  by  imprisonment  not  exceeding 
two  years,  or  by  both  of  said  punishments.  To  do  any  act 
which  will  prevent  or  impede  the  enrolment  of  the  national 
forces  (which  enrolment  is  preliminary  and  essential  to  the 
drat't),  is  to  prevent  or  impede  the  draft  itself.  The  enrol- 
ment is  a  '  service  to  be  performed  by  the  provost  marshal  in 
relation  to  the  draft.'  It  is  not  the  act  of  drawing  ballots  out 
of  a  ballot  box  itself,  but  it  is  Mn  relation  to  it,'  and  is  the 
first  step  that  must  by  law  be  taken  preparatory  to  draft.  It 
is,  therefore,  clearly  within  the  duty  of  the  provost  marshal  to 
subject  all  persons  who  obstruct  the  enrolment,  the  meeting 
of  the  board,  or  any  other  proceeding  which  is  preliminary 
and  essential  to  the  draft,  to  summary  arrest,  according  to  the 
provisions  of  section  25.  There  are  many  ways  of  obstruct- 
ing ofiScers  in  the  performance  of  their  '  services  or  duty  in 
making,  or  in  relation  to,  the  draft,'  without  employing  phys- 
ical force.  The  neglect  or  refusal  to  do  an  act  required  by 
law  to  be  done,  may  itself  be  such  an  '  obstruction '  as  to  sub- 
ject the  offender  to  arrest.  Suppose  a  person  be  found  stand- 
ing in  a  passage  through  which  the  drafting  oflSicers  were  re- 
quired to  enter  into  a  place  designated  by  law  as  the  place  for 
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draft,  and  enppoee  that  his  standing  in  that  place  would  pre- 
vent access  by  these  oflScers  to  the  place  of  draft.    If  they  re- 
quest him  to  move  away,  and  he  neglects  or  refuses  so  to  do, 
for  the  purpose  of  preventing  the  draft,  the  non-performance 
of  the  act  of  removal  would  be  itself  an  '  obstruction  of  the 
draft,  or  of  an  officer  in  the  performance  of  his  duty  in  rela- 
tion to  it.'    Standing  mute  in  civil  courts,  is,  under  certain 
circumstances,  a  punishable  offense ;  and  so,  if  a  person,  with 
intent  to  prevent  the  draft,  refuses  to  give  his  true  name  when 
lawfully  requested  so  to  do  by  an  officer  whose  legal  duty  is 
to  ascertain  and  enrol  it,  it  is  an  obstruction  of  that  officer  in 
the  performance  of  one  of  his  duties  in  relation  to  the  draft. 
So,  also,  of  the  giving  of  false  names  with  the  same  illegal  in- 
tent, and  the  offender  will,  in  either  case,  be  subject  to  sum- 
mary arrest  by  the  provost  marshal.    William  Whiting,  Soli- 
citor of  the  War  Department.     James  B.  Fry,  Provost  Mar- 
shal General."    Tliis  paper  was  objected  to  by  the  plaintiff, 
and  was  received  by  the  Court  subject  to  the  objection. 
(6.)  The  call  of  the  President  for  600,000  men,  dated  July  18th, 
1864:  "War  Department,  Adjutant  General's  Office,  Wash- 
ington, July  19th,  1864.    For  five  hundred  thousand  volun- 
teers.    By  the  President  of  the  United  States  of  America — A 
Proclamation.    Whereas,  by  the  Act  approved  July  4th,  1864, 
entitled,  *An  Act  further  to  regulate  and  provide  for  the 
enrolling  and  calling  out  the  national  forces,  and  for  other 
purposes,'  it  is  provided,  that  the  President  of  the  United 
States  may,  '  at  his  discretion,  at  any  time  hereafter,  call  for 
any  number  of  men,  as  volunteers,  for  the  respective  terms 
of  one,  two,  and  three  years,  for  military  service,'  and  '  that, 
in  case  the  quota,  of  [or]  any  part  thereof,  of  any  town,  to'wn- 
ship,  ward  of  a  city,  precinct,   or  election  district,  or  of  a 
county  not  so  subdivided,  shall  not  be  filled  within  the  space 
of  fifty  days  after  such  call,  then  the  President  shall  im- 
mediately order  a  draft  for  one  year,  to  fill  such  quota,  or  any 
part  thereof,  which  may  be  unfilled  ; '  and  whereas  the  new 
enrolment  heretofore  ordered  is  so  far  completed  as  that  the 
aforementioned  Act  of  Congress  may  now  be  put  in  opera- 
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tion,  for  recruiting  and  keeping  up  the  strength  of  the  armies 
in  the  field,  for  garrisons,  and  such  military  operations  as 
may  be  required  for  the  purpose  of  suppressing  the  rebellion, 
and  restoring  the  authority  of  the  United  States  Government 
in  the  insurgent  States :  Now,  therefore,  I,  Abraham  Lin- 
coln, President  of  the  United  States,  do  issue  this  my  call 
for  five  hundred  thousand  volunteers  for  the  military  service, 
provided,  nevertheless,  that  this  call  shall  be  reduced  by  all 
credits  which  may  be  established  under  section  eight  of  the 
aforesaid  Act,  on  account  of  persons  who  have  entered  the 
naval  service  during  the  present  rebellion,  and  by  credits  for 
men  furnished  to  the  military  service  in  excess  of  calls  here- 
tofore made.  Volunteers^will  be  accepted  under  this  call  for 
one,  two,  or  three  yearsj^  as  they  may  elect,  and  will  be  en- 
titled to  the  bounty  provided  by  the  law  for  the  period  of 
service  for  which  they  eDlist.  And  1  hereby  proclaim,  order, 
and  direct,  that,  immediately  after  the  5th  day  of  September, 
1864,  being  fifty  days  from  the  date  of  this  call,  a  draft  for 
troops  to  serve  for  one  year  shall  be  had  in  every  town,  town- 
ship, ward  of  a  city,  precinct,  or  election  district,  or  county 
not  so  subdivided,  to  fill  the  quota  which  shall  be  assigned  to 
it  under  this  call,  or  any  part  thereof  which  may  be  unfilled 
by  volunteers  on  the  said  5th  day  of  September,  1864.  In 
testimony  whereof,  I  have  hereunto  set  my  hand  and  caused 
the  seal  of  the  United  States  to  be  affixed.  Done  at  the  city 
of  Washington,  this  eighteenth  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-four,  and  of 
the  independence  of  the  United  States  the  eighty-ninth. 
[l.  8.]  Abraham  Lincoln.  By  the  President,  William  H. 
Seward,  Secretary  of  State.  By  order  of  the  Secretary  of 
War,  E.  D.  Townsend,  Assistant  Adjutant  General."  (8.) 
Proclamation  of  the  President  suspending  the  privilege  of 
the  writ  of  habeas  corpus^  dated  September  15th,  1863: 
"War  Department,  Provost  Marshal  General's  Office,  Wash- 
ington, D.  C,  September  17th,  1863.  The  Secretary  of  War 
orders  that  the  following  Act  of  Congress,  and  Proclamation 
of  the  President  based  upon  the  same,  be  published  for  the 
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information  of  all  concerned,  and  that  the  special  instructions 
hereinafter  contained  for  persons  in  the  military  service  of  the 
United   States,  be  strictly  observed.     'An  Act  relating  to 
habeas  co7*pu8^  and  regulating  judicial  proceedings  in  certain 
cases,  approved  March  3d,  1863,  Be  it  enacted  by  the  Senate 
and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  that,  during  the  present  rebellion,  the 
President  of  the  United  States,  whenever,  in  his  judgment, 
the  public  safety  may  require  it,  is  authorized  to  suspend  the 
privilege  of  the  writ  of  habeas  corpus  in  any  case  throughout 
the  United  States,  or  any  part  thereof;  and,  whenever  and 
wherever  the  said  privilege  shall  be  suspended,  as  aforesaid, 
no  military  or  other  oflBcer  shall  be  compelled,  in  answer  to 
any  writ  of  habeas  corpus^  to  return  the  body  of  any  person 
or  persons  detained  by  him  by  authority  of  the  President ; 
but,  upon  the  certificate,  under  oath,  of  the  officer  having 
charge  of  any  one  so  detained,  that  such  person  is  detained 
by  him  as  a  prisoner  under  authority  of  the  President,  further 
proceedings  under  the  writ  of  habeas  corpus  shall  be  sus- 
pended by  the  judge  or  Court  having  issued  the  said  writ,  so 
long  as  said  suspension   by  the  President  shall  remain  in 
force,  and  said  rebellion  continue.'    'By  the  President  of  the 
United  States. — A  Proclamation.    Whereas,  the  Constitution 
of  the  United  States  has  ordained  that  the  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspended,  unless  when,  in 
cases  of  rebellion  or  invasion,  the  public  safety  may  require 
it ;  and  whereas,  a  rebellion  was  existing  on  the  third  day  of 
March,  1863,  which  rebellion  is  still  existing;  and  whereas, 
by  a  statute,  which  was  approved  on  that  day,  it  was  enacted 
by  the  Senate  and  House  of  Representatives  of  the  United 
States  in  Congress  assembled,  that,  during  the  present  insur- 
rection, the  President  of  the  United  States,  whenever,  in  his 
judgment,  the  public  safety  may  require,  is  authorized  to  sus- 
pend the  privilege  of  the  writ  of  habeas  corpus  in  any  case, 
throughout  the  United  States,  or  any  part  thereof;  and  where- 
as, in  the  judgment  of  the  President,  the  public  safety  does 
require  that  the  privilege  of  the  said  writ  shall  now  be  sue- 
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pended  throughout  the  United  States,  in  the  case  when,  by 
the  authority  of  the  President  of  the  United  States,  military, 
naval,  and  civil  oflScers  of  the  United  States,  or  any  of  them, 
hold  persons  under  their  command,  or  in  their  custody,  either 
as  prisoners  of  war,  spies,  or  aiders  or  abettors  of  the  enemy, 
or  officers,  soldiers,  or  seamen  enrolled,  drafted,  or  mu^ered 
or  enlisted  in,  or  belonging  to,  the  land  or  naval  forces  of  the 
United  States,  or  as  deserters  therefrom,  or  otherwise  amen- 
able to  military  law,  or  the  Eules  and  Articles  of  War,  or  the 
rules  or  regulations  prescribed  for  the  military  or  naval 
services  by  authority  of  the  President  of  the  United  States, 
or  for  resisting  a  draft,  or  for  any  other  offence  against  the 
military  or  -naval  service :  Now,  therefore,  I,  Abraham  Lin- 
coln, President  of  the  United  States,  do  hereby  proclaim  and 
make  known  to  all  whom  it  may  concern,  that  the  privilege 
of  the  writ  of  habeas  corpus  is  suspended  throughout  the 
United  States,  in  the  several  cases  before  mentioned,  and 
that  this  suspension  will  continue  throughout  the  duration  of 
the  said  rebellion,  or  until  this  Proclamation  shall,  by  a  sub- 
sequent one  to  be  issued  by  the  President  of  the  United 
States,  be  modified  or  revoked.  And  I  do  hereby  require 
all  magistrates,  attorneys,  and  other  civil  officers  within  the 
United  States,  and  all  officers  and  others  in  the  military  and 
naval  service  of  the  United  States,  to  take  distinct  notice  of 
this  suspension,  and  to  give  it  full  effect,  and  all  citizens  of 
the  United  States  to  conduct  and  govern  themselves  accord- 
ingly, and  in  conformity  with  the  Constitution  of  the  United 
States  and  the  laws  of  Congress  in  such  case  made  and  pro- 
vided. In  testimony  whereof,  I  have  hereunto  set  my  hand, 
and  caused  the  seal  of  the  United  States  to  be  affixed,  this 
15th  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-three,  and  of  the  Independence  of 
the  United  States  of  America  the  eighty-eighth,  [l.  s.]  Abra- 
ham Lincoln-  By  the  President,  William  H.  Seward,  Secre- 
tary of-  State.'  The  attention  of  every  officer  in  the  military 
service  of  the  United  States  is  called  to  the  above  Proclama- 
tion of  the  President,  issued  on  the  15th  day  of  September, 
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1863,  by  which  the  privilege  of  the  writ  of  habeas  corpus  is 
suspended.  If,  therefore,  a  writ  of  haheas  corpus  should,  in 
violation  of  the  aforesaid  Proclamation,  be  sued  out  and 
served  upon  any  officer  in  the  military  service  of  the  United 
States,  commanding  him  to  produce  before  any  Court  or 
judge  any  person  in  his  custody  by  authority  of  the  President 
of  the  United  States,  belonging  to  any  one  of  the  classes 
specified  in  the  President's  Proclamation,  it  shall  be  the  duty 
of  such  officer  to  make  known  by  his  certificate,  under  oath, 
tjp  whomsoever  may  issue  or  serve  such  writof  AaJ^a*  corpus^ 
that  the  person  named  in  said  writ '  is  detained  by  him  as  a 
prisoner  under  authority  of  the  President  of  the  United 
States.'  Such  return  having  been  made,  if  any  person  serv- 
ing, or  attempting  to  serve,  such  writ,  either  by  the  command 
of  any  Court  or  judge,  or  otherwise,  and  with  or  without  pro- 
cess of  law,  shall  attempt  to  arrest  the  officer  making  such 
return,  and  holding  in  custody  such  person,  the  said  officer  is 
hereby  commanded  to  refuse  submission  and  obedience  to 
such  arrest,  and  if  there  should  be  any  attempt  to  take  such 
person  from  the  custody  of  such  officer,  or  arrest  such  officer, 
he  shall  resist  such  attempt,  calling  to  his  aid  any  force  that 
may  be  necessary  to  maintain  the  authority  of  the  United 
States,  and  render  such  resistance  eflFectual.  James  B.  Fry, 
Provost  Marshal  General."  (9.)  Letter  from  the  provost 
marshal  general  to  the  defendant,  approving  N.  P.  Simonds' 
appointment  by  the  defendant  as  recruiting  agent :  "  War 
Department,  Provost  Marshal  General's  Office,  Washington, 
D.  C,  October  13th,  1863.  Captain  C.  E.  Crane,  Provost 
Marshal,  1st  District  of  Vermont,  Rutland,  Vt.  Captain  :  I 
am  directed  by  the  provost  marshal  general  to  acknowledge 
receipt  of  your  communication  of  the  1st  inst.,  nominating 
N.  P.  Simonds  and  George  Hopkins  as  recruiting  agents,  and 
to  say,  in  reply,  that  their  nomination  is  approved.  I  am, 
captain,  very  respectfully,  your  obedient  servant,  Henry 
Stone,  Ass't  Adj't  General." 

The  defendant  further  gave  evidence  tending  to  show  that 
General  Pitcher  had  acted  under  his  said  appointment  as 
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aesistant  provost  marshal  general  for  Vermont,  from  the  date 
thereof,  and  had  received  and  communicated  to  the  defendant 
ofSciallj,  as  instructions,  papers  3,  4  and  5,  above  mentioned ; 
that  the  defendant  had  received  a  verbal  order  from  General 
Pitcher,  to  exclude  from  his  oflSce  all  bounty  brokers  and 
other  persons  not  having  proper  business  with  the  office,  and 
to  arrest  them  in  case  of  threats  or  refusal  to  obey  orders ; 
that  the  defendant  had  acted  as  provost  ^larshal,  under  his 
said  appointment;  from  the  date  thereof,  having  his  office  at 
Rutland,  in  the  building  belonging  to  the  United  States,  and 
occupied  as  a  United  States  courthouse  and  post  office,  under 
a  cession  of  the  State  of  Vermont,  under  an  Act  entitled  ''An 
Act  ceding  to  the  United  States  exclusive  jurisdiction  over  a 
site  for  a  court  house  and  post  office  in  the  towns  of  Rutland 
and  Windsor,"  approved  Kovember  18th,  1856  ;  that  he  occu- 
pied two  rooms  therein,  one  below  for  the  examination  of  re- 
cruits, and  one  in  the  second  story  for  the  general  business  of 
the  office,  the  communication  between  which  was  the  stair- 
case before  mentioned,  leading  from  the  public  room  in  the 
post  office;  that  it  was  necessary  for  him  frequently  to  pass 
up  and  down  between  the  two  rooms ;  that  there  were  usually 
a  good  many  people  there  having  business  with  his  office ; 
that  such  was  the  case  on  the  day  of  the  transaction  in  ques- 
tion ;  and  that  he  was  then  engaged  in  correcting  the  enrol- 
ment and  receiving  recruits.  The  defendant  testified  further, 
that,  after  the  men  above  referred  to  had  been  examined  and 
passed,  and  had  gone  up  stairs  to  be  sworn  in,  he  overtook 
the  plaintiif  on  the  stairs,  going  np ;  that  he  asked  the  plaintiff 
if  he  had  any  business  at  the  office,  and  he  replied  that  he  had 
not;  that  the  defendant  then  told  him  the  office  was  very 
much  crowded,  and  they  were  very  busy,  and  he  wanted  him 
to  go  down  stairs ;  that  the  plaintiff  did  not  move  to  go,  and 
the  defendant  said :  '^  You  are  a  substitute  broker,  and  my 
orders  are  not  to  allow  one  in  or  about  my  office,  and  I  want 
you  to  go  down  these  stairs,  and  now ;"  that  the  plaintiff  re- 
plied :  "  I  am  Hiram  Walker,  of  Burlington ;"  to  which  the 
defendant  replied  :  "  I  know  who  you  are,  and  have  known 
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you  before,"  and  then  shoved  the  plaintiff  down  stairs,  two  or 
three  stairs  at  a  time,  the  plaintiff  stopping  jind  clinging  to 
the  railing;  that  the  plaintiff  then  said:  "If  yon  will  come 
out  here,  Capt.  Crane,  I  will  settle  this  with  you ;"  that  de- 
fendant asked  him  what  he  would  do,  and  he  replied  that  he 
would  defend  himself ;  that  the  defendant  then  arrested  him, 
and,  to  his  inquiry  what  he  was  arrested  for,  replied,  for 
threatening  the  defendant  in  the  discharge  of  his  official  du- 
ties ;  and  that  the  defendant  called  on  Levi  Briggs,  a  deputy 
sheriff,  to  take  the  plaintiff  to  jail,  and,  on  the  plaintiff's  in- 
quiring by  what  authority,  the  defendant  said,  by  virtue  of 
the  enrolment  Act  and  his  instructions  to  arrest  those  who 
'  threatened  him  in  the  performance  of  his  duties.  The  de- 
fendant further  testified,  that  he  understood  the  above  lan- 
guage of  the  plaintiff  to  convey  a  threat,  and  feared  the  plaintiff 
would  assault  him  when  he  should  afterwards  be  passing  up 
and  down  in  the  course  of  his  business.  He  further  testified, 
and  gave  evidence  tending  to  show,  that  the  plaintiff  had  been 
pointed  out  to  him  as  a  bounty  broker,  and  as  the  one  who 
had  come  with  the  three  men  above  named,  and  that,  at  the 
time  of  the  assault,  he  supposed  the  plaintiff  was  a  bounty 
broker.  In  this  connection  he  offered  to  prove  that  there  was 
a  brother  of  the  plaintiff  who  was  a  bounty  broker,  and  that 
he  supposed  this  to  be  the  man.  This  Dffer  was  objected  to 
by  the  plaintiff,  and  excluded  by  the  Court,  to  which  the  de- 
fendant excepted.  The  defendant,  also,  introduced  the  i^aid 
Simcnds  as  a  witness,  who  testified,  that  the  plaintiff  did,  in 
fact,  attempt  to  negotiate  with  the  authorities  of  Rutland  for 
furnishing  the  other  men  brought  by  Norton,  to  be  applied 
on  the  quota  of  that  town,  and  professed  to  have  an  interest 
in  the  disposition  of  the  men.  Said  Simonds,  also,  denied 
that  he  told  the  plaintiff  that  he  was  the  only  man  who  could 
put  in  a  recruit  through  that  office,  or  offered  to  put  the  man 
in  for  $100,  and  testified,  that  he  told  the  plaintiff  he  conld 
go  and  put  the  man  in  himself,  and  he  would  be  well  received, 
but  that  the  plaintiff  declined  to  do  so,  and  offered  him  $25 
to  do  the  business.    He  further  testified,  that  he  was  appointed 
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a  United  States  recraiting  agent  in  1863,  receiving  a  premium 
under  the  regulations  of  the  War  Department,  of  September 
29th,  1863,  which  premium  was  taken  away  in  July,  1864-, 
bat  that  his  appointment  was  not  revoked  until  September, 
1864,  and  that  he  continued,  up  to  that  time,  to  act  as  recruit- 
ing agent,  and  acted  in  connection  with  the  provost  marshal's 
office,  and  was  employed  by  the  town  of  Rutland  to  assist  in 
filling  its   qnota.      On  cross-examination  of  Simonds,  the 
plaintiff  sought  to  prove  by  him,  that  he  was  himself,  both 
before  and  after  the  3d  of  August,  1864,  largely  engaged  in 
business  at  that  office,  as  a  bounty  and  substitute  broker,  and 
engaged  in  procuring  and  furnishing  recruits  for  towns  and 
individuals,  under  contract,  by  which  he  received  one  sum 
for  the  recruit  furnished,  and  paid  the  recruit  a  less  sum ; 
that  he,  in  some  instances,  received  from  the  towns  the  boun- 
ties voted  by  them  for  recruits,  and  then  obtained  the  recruits 
as  cheap  as  he  could  ;  that  he  made  from  $50  to  $250  each,  on 
the  men  he  so  furnished,  by  receiving  as  their  bounties  that 
amount  more  than  he  paid  the  recruits ;  that  he  had  proposed 
to  various  persons,  namely,  to  one  William  Walker,  and  one 
Artemas  Powers,  to  go  into  partnership  with  them  in  the 
business  of  substitute  and  bounty  brokers,  at  that  office  ;  that 
he  had  been  in  partnership  with  one  Shute,  of  Boston,  in  the 
business  of  furnishing  naval  recruits  at  the  defendant's  office, 
for  which  he  received  $1,000  each,  and  paid  Shute  $900 ;  that 
be  was,  also,  in  the  habit  of  receiving  from  towns  and  indi- 
viduals liable  to  furnish  recruits  and  substitutes,  and  bringing 
suitable  men  there  to  be  enlisted  for  that  purpose,  from  $25 
to  $100  per  man  for  his  services  in  getting  them  accepted  and 
enlisted,  and  had  received  these  fees  in  many  instances,  and 
received  $50  from  Norton  for  his  services  in  getting  accepted 
the  other  men  brought  by  him  on  this  occasion,  who  were  en- 
listed ;  that,  during  all  this  time,  he  had  free  access  to,  and 
intimate  communication  with,  the  defendant's  office  ;  that,  in 
one  or  two  instances,  where  parties  bringing  men  had  refused 
to  pay  him,  their  men  had  been  rejected  on  the  ground  that 
enough  of  the  bounty  to  be  received  was  not  to  be  paid  to  the 
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recruit ;  and  that  it  was  known  to  the  defendant  that  Simonds 
was  BO  acting  as  a  substitute  and  bounty  broker,  as  aforesaid, 
and  receiving  premiums  and  compensations,  as  aforesaid,  dol- 
ing the  time  he  was  so  acting.  To  these  inquiries,  and  to  the 
offer  to  prove  these  facts,  the  defendant  objected,  but  the  in- 
quiries were  permitted  bj  the  Court,  and  the  defendant  ex- 
cepted, and  the  answers  and  the  testimony  of  the  witness 
tended  to  prove  the  foregoing  facts.  But  the  witness  denied, 
as  did,  also,  the  defendant,  that  the  defendant  received  any 
share  of  the  money  so  derived ;  and  Simonds  further  stated, 
that  the  difference  between  himself  and  a  bounty  broker  was, 
that  his  proceedings  were  approved  by  the  Department.  The 
defendant,  on  his  cross-examination,  stated,  that  he  considered 
a  bounty  broker  to  be  one  who  was  engaged  in  obtaining  and 
furnishing  recruits  at  a  profit,  and  who  was  not  vouched  for 
to  him ;  if  vouched  for,  he  should  not  regard  him  as  a  bounty 
broker;  and  if  vouched  for  by  Simonds,  it  would  be  suffi- 
cient. Gen.  Pitcher,  upon  his  cross-examination,  testified, 
that,  after  the  call  for  500,000  men  above  referred  to  was 
made,  the  recruiting  agents  received  nothing  from  the  Gov- 
ernment ;  that  he  (Gen.  Pitcher)  never  authorized  them,  after 
that,  to  receive  anything  from  individuals  or  from  towns ; 
that,  after  the  order  of  July  19th,  1864,  they  were  forbidden 
to  receive  any  such  payments ;  that  he  knew  nothing  of  Si- 
monds, except  that  he  was  a  recruiting  agent ;  and  that  any- 
thing he  did  after  the  19th  of  July,  1864,  by  which  he  re- 
ceived pay  of  towns  or  others,  was  a  matter  entirely  between 
him  and  them. 

The  plaintiff,  in  reply,  introduced  further  evidence  tending 
to  corroborate  his  statement  of  the  conversation  that  took 
place  between  him  and  the  defendant  on  the  stairway,  at  the 
time  of  the  assault,  and  to  contradict  the  statement  of  that 
conversation  given  by  the  defendant,  and  also  denied,  and 
gave  evidence  tending  to  disprove,  the  statement  of  Simonds, 
both  as  to  the  conversation  between  him  and  the  plaintiff,  and 
as  to  the  plaintiff's  taking  any  part  in  the  disposition  of  the 
other  men  brought  by  Norton,  and  claiming  to  have  any  in- 
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terest  in,  or  connection  with,  them ;  and  also  denied,  and 
gave  evidence  tending  to  disprove,  the  statement  that  he 
knew  the  defendant,  or  called  him  by  name,  at  the  time  of 
the  assanlt. 

The  defendant  claimed  as  the  law  of  the  case,  and  re- 
quested the  Oonrt  to  instract  the  jnry  (!•)  that  the  defendant 
was  protected  by  the  provisions  of  section  4  of  the  Act  of 
C!ongress,  approved  March  8d,  1863,  entitled  "An  Act  relating 
to  habeas  corpus,  and  regulating  judicial  proceedings  in  cer- 
tain cases,"  (12  27.  S.  Stat,  at  Large^  756),  and  that  the  Court 
should  direct  a  verdict  for  the  defendant ;  (2.)  that,  upon  the 
evidence,  and  the  law  applicable  to  the  case,  the  justification 
of  the  defendant  was  made  out,  and  that  the  jury  be  instruct- 
ed to  return  a  verdict  for  the  defendant ;  (3.)  that,  if  the  jory 
should  find  that  the  defendant,  in  the  making  of  the  assault, 
and  in  the  arrest  and  imprisonment,  acted  in  good  faith  and 
without  malice,  and  in  the  performance  of  the  duties  of  his 
office,  in  obedience  to  superior  orders,  as  then  understood  by 
him,  and  then  publicly  proclaimed,  the  jury  should  return  a 
verdict  for  the  defendant ;  (4.)  that  if  the  jury  should  find  as 
iu  point  3,  th«  plaintiff  could  not  recover  on  the  first  count  of 
his  declaration  ;  (5.)  that,  if  the  jury  should  find  that  the  de- 
fendant had  good  reason  to  believe,  from  the  conduct  of  the 
plaintiff,  and  from  the  information  which  had  been  communi- 
cated to  the  defendant,  that  the  plaintiff  was  a  bounty  broker, 
and  that  the  defendant  did  so  believe,  the  defendant,  under 
his  orders,  was  not  liable  to  the  plaintiff,  in  this  action,  for 
titrating  him  as  a  bounty  broker  and  excluding  him  from  the 
approaches  to  the  defendant's  office  ;  (6.)  that  it  was  not  neces- 
sary to  the  defendant's  justification  of  the  assault  upon  the 
stairs,  that  he  should  have  announced  to  the  plaintiff  who  he 
was,  or  his  authority  for  ejecting  the  plaintiff.  The  plaintiff's 
counsel  having  remarked  to  the  jury,  in  the  opening,  that  the 
case  was  one  of  great  public  importance,  involving  the  vindi- 
cation of  the  private  rights  and  liberty  of  the  citizens  against 
arbitrary  military  power,  in  comparison  with  which  the 
plaintiff's  individual  injury  became  insignificant,  and  that, 


y 


20  VERMONT, 


Walker  v.  Crane. 


in  the  assessment  of  damages,  this  consideration  should  be 
attended  to,  and  contribute  to  enhance  them,  the  defendant 
further  requested  the  Court  to  instruct  the  jury,  that  this  con- 
sideration was  not  an  element  which  they  should  regard  as 
going  to  increase  the  damages. 

Hie  Court  charged  the  jury  upon  the  points  involved  in 
the  requests,  as  follows — that  there  were  certain  facts  abdut 
which  there  was  but  little,  if  any,  dispute ;  that  the  defendant 
was  a  provost  marshal,  and  had  an  office  in  a  building  which 
belonged  to  the  United  States,  and,  at  the  time  of  the  trans- 
action out  of  which  this  controversy  grew,  was  engaged  in  the 
performance  of  his  official  duties  therein ;  that  the  plaintiff 
wanted  to  have  a  person  enlisted  as  a  substitute  for  one  Dike, 
and  that  he  went  to  Butland,  and  started  to  go  up  into  the 
defendant's  office,  aforesaid,  for  that  purpose,  and  was  pushed 
or  forced  down  by  the  defendant ;  that,  after  he  got  to  the 
bottom  of  the  stairs,  the  plaintiff  said  to  the  defendant,  while 
still  in  the  building :  "  If  you  will  come  down  here,  I  will 
show  you  how  I  will  defend  myself,"  or  words  to  that  effect ; 
that  the  defendant  then  told  one  Briggs,  who  was  standing 
near,  and  a  deputy  sheriff,  to  arrest  the  plaintiff  and  commit 
him  to  jail,  and  that  said  Briggs  did  so,  where  the  plaintiff 
was  confined  a  few  minutes,  when  the  defendant  sent  two  sol- 
diers for  him,  took  him  out  of  jail,  and  brought  him  back  to 
the  building  from  which  he  was  first  taken,  when  a  conversa- 
tion ensued  between  the  defendant,  the  plaintiff,  and  one 
Simonds,  which  ended  by  the  defendant's  telling  the  plaintiflF 
that  he  might  go,  and  ordering  him  to  be  released  ;  and  that 
the  defendant  claimed  that  the  civil  law  had  been  suspended 
in  Yermont,  in  cases  like  this,  and  that  martial  law  had  been 
substituted  therefor,  and,  that  if  the  defendant  was  wrong,  he 
should  be  tried  by  court  martial.    The  Court,  after  explain- . 
ing  the  difference  between  civil  law  and  martial  law,  told  the 
jury,  that  this  claim  of  the  defendant  was  unfounded,  that  the 
civil  law  was  still  in  force  in  Vermont,  and  that,  although  the 
defendant  was  an  officer  in  the  military  service  of  the  United 
States,  and  claimed  to  be  acting  in  his  official  capacity,  the 
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plaintiff  bad  a  right  to  seek  redress  for  wrongs  or  injaries 
Biich  as  he  claimed  to  have  sustained  in  this  case  from  the  de- 
fendant; that,  if  the  jury  found,  from  all  the  evidence,  that, 
when  the  plaintifi'  and  the  defendant  met  on  or  at  the  top  of 
the  stairs,  as  described,  the  defendant  told  the  plaintiff  to  go 
down,  that  he  did  not  want  him  there,  and  the  plaintiff  re- 
fused or  declined  to  go,  the  defendant  had  the  legal  right  to 
use  BO  much  force  as  was  necessary  to  put  him  down  ;  that,  if 
the  defendant  had  good  reason  to  believe,  and  actually  did 
believe,  that  what  was  said  and  done  by  the  plaintiff  after  he 
was  pushed  to  the  bottom  of  the  stairs,  was  intended  to  be  or 
was  a  threat  or  menace  for  the  purpose  of  interfering  with  the 
defendant  in  the  execution  of  his  official  duties  as  provost 
marshal,  or  in  any  way  to  deter  him  therefrom  or  molest  him 
therein,  the  defendant  was  justified  in  ordering  his,  the 
plaintiff's,  arrest  and  detention  in  the  manner  stated  by  the 
witnesses ;  and  that  the  jury,  in  coming  to  a  conclusion  upon 
that  question,  should  carefully  consider  all  the  circumstances, 
as  they  appeared  from  the  testi^iony  and  the  surroundings 
of  the  parties  at  the  time,  and,  if  they  were  satisfied  that  such 
language  and  conduct  of  the  plaintiff  did  amount  to  such 
threat  or  menace  as  before  described,  they  would  return  a 
▼erdiet  for  the  defendant.  The  Court  further  instructed  the 
jury,  that  the  4th  section  of  the  Act  of  Congress,  approved 
March  3d,  1863,  would  not,  as  claimed  by  the  defendant's 
counsel,  of  itself  protect  the  defendant,  or  bar  the  plaintiff 
from  his  right  of  action,  provided  the  jury  found  the  facts  tq 
be  as  claimed  by  the  plaintiff,  as  before  stated,  and,  for  this 
trial,  the  Court  charged,  that  that  section  was  inoperative,  and 
afforded  no  defence ;  that  if,  under  these  instructions,  the  jury 
should  find  a  verdict  for  the  plaintiff,  they  were  bound  to  give 
him  his  actual  damages,  and,  if  they  should  think  the  case  re- 
quired it,  they  might  give  him  exemplary  damages ;  that, 
upon  this  point,  they  should  carefully  examine  all  the  evidence 
in  the  case,  and  the  arguments  of  counsel  thereon,  and  if,  after 
full  consideration,  they  found  that  the  defendant,  in  causing 
the  arrest  and  imprisonment  of  the  plaintiff,  was  influenced 
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by  any  motive  other  than  the  honest  discharge  of  his  ofBcial 
duty,  they  were  at  liberty  to  consider  it  in  making  np  the 
verdict ;  that  this  question  was  peculiarly  within  their  prov- 
ince ;  and  that,  if  they  found  for  the  plaintiff,  they  would 
award  him  such  damages  as  they  thought  justice  required. 

To  the  refusal  of  the  Court  to  charge  as  the  defendant 
requested,  and  to  the  charge  as  made,  the  defendant  excepted. 
The  jury  returned  a  verdict  for  the  plaintiff  for  $1,000  dam- 
ages. 

The  District  Attorney  was  directed  by  the  Attorney  Gen- 
eral of  the  United  States  to  bring  and  prosecute  a  writ  of 
error,  in  behalf  of  the  defendant,  from  the  judgment  of  the 
Court,  with  the  consent  of  the  defendant.  This  was  done, 
and  the  Supreme  Court  of  the  United  States  affirmed  the 
judgment. 

George  F.  Edmunds^  Edwa/rd  J.  Phelps  and  Andrew 
Tracy ^  for  the  plaintiff. 


Dudley  C.  Denison^  {District  j 
and  John  Prouty  for  the  defendant. 


John  J.  Mysbs 


vs. 


Senega  M.  Doeb  and   The  Suthebland  Falls  Mabbl& 

Company.    In  EQurrr. 

M.,  a  copartner  with  D.,  filed  a  biU  against  D.  for  a  diBsolation  of  the  copart- 
nership, and  an  accoani  The  firm  had  a  contract  with  the  S.  Co.,  a  corpora- 
tion, in  regard  to  the  famishing  by  it  to  the  firm  of  marble.  A  receiver  of 
the  copartnership  property  was  appointed.    Afterwards,  M.  filed  an  amend- 
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ment  and  snpplement  to  the  bill,  alleging  a  secret  agreement  by  D.  with  the 
S.  Co.,  in  firaad  of  the  rights  of  M.  nnder  said  contract,  and  the  refusal  of  the 
8.  Ca  to  furnish  marble  to  the  receiver,  and  making  the  S.  Co.  a  defendant, 
and  praying  a  specific  performance  of  said  contract  by  it.  M.  was  a  citizen 
of  Ohia  The  bill  alleged  that  the  S.  Co.  was  a  citizen  of  Vermont.  The  S. 
Co.  interposed  a  plea  to  the  jurisdiction  of  the  Court  over  it,  alleging  that  it 
was  a  corporation  created  by  Massachusetts.  Issue  was  joined  on  the  plea, 
and  proofs  were  taken,  and  the  cause  was  heard  thereon,  as  to  the  S.  Co. : 
Held,  that  the  Court  had  no  jurisdiction  of  the  suit  as  to  the  S.  Co. 

Where  a  plaintiff  in  equity,  instead  of  setting  down  the  defendant's  plea  for  ar- 
gument, replies  to  it,  he  admits  its  sufficiency  as  a  defence,  if  the  fiiots  it 
alleges  ahaU  be  established. 

A  corporation  can  have  no  citizenship  or  inhabitancy  out  of  the  State  by  which 
it  was  created,  and,imder  §  11  of  the  Judiciary  Act  of  September  24th,  1789, 
(1  U.  SL  SUeL  ai  LarffCf  IB,)  cannot  be  made  a  party  to  a  civil  suit,  in  a  Circuit 
or  District  Court,  by  original  process,  in  any  other  District  than  a  District 
of  the  State  by  which  it  was  created. 

One  who  purchases  pendente  lite  the  interest  of  a  defendant  in  the  subject- 
matter  of  a  suit,  does  not  thereby  become  a  necessary  party  to  the  suit; 
and,  if  the  Court  has  no  jorisdiction  of  him,  he  cannot  be  compelled  to  come 
In  as  a  party. 

As  to  the  S.  Co.  the  amended  and  supplemental  bill  is  an  original  bill 

(Before  WoooavFr  and  Smallbt,  JJ.,  Vermont,  October  Term,  1870.) 

The  bill  of  complaiut  herein,  filed  in  October,  1869,  alleged 
a  copartnership  between  the  plaintiff,  a  citizen  of  Ohio,  and 
the  defendant  Dorr,  a  citizen  of  Yermont,  stated  various 
facts  as  grounds  for  a  dissolution  of  such  copartnership,  and 
prayed  a  decree  declaring  such  dissolution  and  directing  an 
account,  a  disposition  of  the  copartnership  property,  and  a 
distribution,  &c.  The  copartnership  was  formed  for  the 
purpose  of  sawing  and  selling  marble,  and  the  firm  were 
owners  of  mills,  machinery,  &c.,  used  in  their  business.  The 
firm  also  held  a  contract  with  the  Sutherland  Falls  Marble 
CJompany,  by  which  the  latter,  upon  certain  terms  therein 
.  specified,  agreed  to  furnish  to  the  firm  marble  in  blocks,  to 
be  sold,  and  gave  them  the  right  to  hold  and  use  certain  mills 
and  property  of  the  said  company.  Such  contract  contained 
a  provision  that  no  assignment  thereof  should  be  made  by  the 
firm  without  the  consent  of  the  Marble  Company.  After  the 
filing  of  the  bill  a  receiver  of  the  copartnership  property  was 
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appointed.     In  the  October  term,  1869,  the  plaintiff  filed  what 
wa3  termed  an  amendment  and  supplement  to  his  bill  of  com- 
plaint, alleging  that  the  defendant  Dorr  had,  in  September, 
1869,  entered  into  a  secret  agreement  or  understanding  with 
The  Sutherland  Falls  Marble  Company,  in  fraud  of  the  plaint- 
iff, under  said  contract,  or  in  modification  thereof,  the  object 
of  which  was  to  depreciate  the  value  of  the  interest  of  the 
latter  in  the  contract  for  the  supply  of  marble  to  the  firm, 
and  embarrass  the  business  of  the  firm ;  that  the  said  com- 
pany had,  since  the  appointment  of  the  receiver  herein,  and 
in  pursuance  of  such  fraudulent  agreement  with  Dorr,  by  no- 
tice in  writing,  refused  to  supply  marble  under  such  contract, 
and  called  on  the  plaintiff  to  vacate  and  deliver  np  the  quar- 
ries and  other  property  of  said  company,  on  the  ground  that 
the  appointment  of  such  receiver  operated  as  an  assignment 
of  the  contract,  in  violation  of  the  provisions  thereof;  and 
that  said  company  had,  since  the  said  notice,  discontinued  the 
supply  of  marble,  and  refused  to  continue  the  same,  although 
the  receiver  desired,  and  was  ready  to  proceed  with,  the  exe- 
cution of  the  said  contract.    It  then  averred  that  great  injury 
to  the  plaintiff  and  to  the  business,  and  great  embarrassment 
to  the  receiver,  would  ensue,  if  marble  were  not  supplied  to 
the  firm  or  its  receiver,  for  the  purpose  of  maintaining  and 
preserving  the  business.     Thereupon  the  plaintiff  insisted  that 
he  was  entitled  to  a  decree  for  a  specific  performance  of  the 
said  contract  by  the  said  Marble  Company,  and  to  an  injunc- 
tion restraining  any  further  acts,  &c.,  tending  to  discharge, 
modify  or  suspend  the  said  contract ;  that  the  giving  of  such 
notice  was  a  contempt  of  this  Court ;  and  that  the  said  Suth- 
erland Falls  Marble  Company  ought  to  be  made  a  party  to 
this  suit.    This  bill  further  alleged,  that  the  said  Marble  Com- 
pany was  organized  for  the  sole  purpose  of  quarrying  marble 
in  the  State  of  Vermont ;   that  its  quarries,  property,  busi- 
ness and  principal  ofiice  were  in  that  State ;  that  a  part  of  its 
directors  and  stockholders,  and  its  general  agent,  resided  in 
that  State ;  that  the  company  had  likewise  a  charter  obtained 
from  the  Legislature  of  the  State  of  Vermont ;   and  that  it 
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was  a  citizen  of  said  State  of  Vermont.  Wherefore  the  com- 
plaint prayed  relief  as  aforesaid,  and  that  the  company  might 
be  decreed  specifically  to  perform  their  contract,  and  be  en- 
joined from  suspending  business  or  the  supply  of  marble  un- 
der the  contract,  &c.,  with  a  prayer  for  process  against  the  said 
company,  &c. 

The  Sutherland  Falls  Marble  Company,  appearing  spe- 
cially and  only  for  the  purpose  of  objecting  to  the  assumption 
of  any  jurisdiction  of  that  company  by  this  Court,  interposed 
a  plea  to  the  jurisdiction,  wherein  it  was  alleged,  that  the  said 
oompany  was  not  organized  for  the  sole  purpose  of  quarrying 
marble  in  the  State  of  Vermont ;  that  its  property  was  not 
solely  in  that  State ;  that  it  had  not,  and  never  had  had,  any 
charter  obtained  from  the  Legislature  of  that  State,  and,  if 
any  person  or  persons  had  obtained  from  that  Legislature  any 
act  of  incorporation  under  the  same  name  or  a  similar  name, 
it  was  without  the  knowledge  or  consent  of  sucli  defendant, 
and  such  defendant  had  never  adopted  or  acted  under  it ;  and 
that  such  defendant  was  not,  in  any  sense,  a  citizen  6f  the 
State  of  Vermont,  but  was  a  corporation  organized  and  estab- 
lished within  and  by  the  laws  of  the  State  of  Massachusetts 
only,  and  had  its  locality,  residence  and  citizenship  solely  in 
Massachusetts,  and  had  no  residence,  citizenship  or  locality 
within  the  State  of  Vermont. 

Upon  this  plea  the  plaintiff  took  issue,  averring  that  the 
said  plea  and  the  several  matters  and  things  therein  pleaded 
and  therein  set  forth  were  not  true.  Proofs  were  taken,  and, 
upon  the  bill  and  supplement,  plea  and  proofs,  the  cause  was 
heard  as  to  the  said  Sutherland  Falls  Marble  Company. 

JEdward  J.  Phelps^  for  the  plaintiff. 

Isaac  F.  Redfield^  for  the  defendant. 

Woodruff,  J.  The  single  question  presented  by  the 
pleadings  in  this  suit,  as  now  brought  before  us,  is,  whether 
the  facts  alleged  by  the  Sutherland  Falls  Marble  Company 
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in  their  plea,  are  proved.  The  complainant  has  thought 
proper,  by  replying  to  the  plea,  to  put  its  averments  in  issue. 
The  rule  is  elementary,  and  is  well  settled,  that,  when  a  com- 
plainant in  equity,  instead  of  setting  down  the  defendant's  plea 
for  argument,  to  test  its  sufficiency,  elects  to  reply  theretoi 
denying  the  facts  alleged,  he  admits  its  sufficiency  both  in  form 
substance,  as  a  defence  to  all  the  matter  of  the  bill  to  which  it 
is  pleaded,  and  that,  if  the  facts  shall,  upon  the  proofs  taken, 
be  found  established,  the  bill  must  be  dismissed,  (Story* a  Eq. 
PI,  §  697 ;  Bx^ra  of  QaLUgKer  v.  Roberta,  1  Waah.  C.  C.  R^ 
320;  Hughea  v.  Blake,  6  Wheat,  453;  Rhode  Island  v. 
Maaaachuaetta,  14  Pet,,  210,  257 ;)  and  this  must  be  done 
without  reference  to  any  equity  arising  from  other  facts  stated 
in  the  bill. 

There  is  no  occasion  to  discuss  the  evidence.  The  proofs 
taken  to  sustain  the  allegations  of  the  plea  are  uncontradicted 
by  any  evidence  produced  on  the  part  of  the  complainant- 
Indeed,  we  do  not  understand  the  counsel  for  the  complainant 
to  claim  that  those  facts  are  not  established.  The  plea  is  to 
the  jurisdiction  of  the  Court  over  the  defendant  corporation. 
By  replying,  the  complainant  admits  the  sufficiency  of  the 
facts  alleged,  to  support  the  plea.  The  allegations  of  the  plea 
are  proved,  that  is  to  say,  it  is  proved  that  the  corporation  was 
not  organized  for  the  sole  purpose  of  quarrying  marble  in 
Vermont,  and  has  property  without  that  State ;  and  that  it 
has  never  had  or  adopted  or  acted  under  any  charter  granted 
by  the  Legislature  of  that  State,  and  is  not  a  citizen  of  that 
State,  but,  on  the  contrary,  is  a  corporation  organized  and 
established  within  and  by  the  laws  of  the  State  of  Massachu- 
setts only. 

It  is  quite  too  late  to  insist  that  the  residence  or  citizen, 
ship  of  a  director  or  stockholder  of  a  corporation  in  another 
State  than  that  by  which  it  was  created,  changes  or  affects  its 
citizenship.  Whatever  was  formerly  held  on  that  subject  to 
the  contrary,  it  is  now  well  settled,  that  a  corporation  can  have 
no  citizenship  or  inhabitancy  out  of  the  State  wherein  it  was 
created ;   and  this  has  become  too  familiar  to  require  that  we 
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should  refer  to  the  numerous  modern  cases  to  that  effect. 
We  might  therefore,  vnth  great  propriety,  stop  here,  and  say 
the  defendant  has  established  the  plea,  and  is,  therefore,  enti- 
tled to  a  decree  dismissing  the  bill.  The  discussion,  upon  the 
hearing,  had  a  much  broader  range.  The  counsel  for  the  com- 
plainant treated  the  hearing  as  if  it  were  upon  a  demurrer  to 
the  plea,  insisting  that  the  facts  alleged  therein  and  proved 
did  not  show  a  want  of  jurisdiction,  and  that,  in  considering 
that  question,  the  Court  should  regard  every  fact  alleged  in 
the  bill,  which  the  plea  does  not  deny,  as  true.  What  we 
have  above  said,  is  in  direct  denial  that  the  complainant  is  at 
liberty  to  raise  any  question  touching  the  sufficiency  of  the 
plea.  But,  if  we  should  pursue  the  subject,  and  consider  the 
views  urged  upon  us,  the  result  to  the  complainant  must  be 
the  same. 

The  defendant  is  a  corporation  created  by  or  under  the 
laws  of  the  State  of  Massachusetts,  and  has  no  other  residence 
or  inhabitancy.  The  Judiciary  Act  of  1789,  §  11,  (1  IT.  8. 
Stat,  at  Largey  78,)  is  express,  that  no  civil  suit  shall  be 
brought  before  a  Circuit  or  District  Court,  against  an  inhabitant 
of  the  United  States,  by  any  original  process,  in  any  other  Dis- 
trict than  that  whereof  he  is  an  inhabitant,  or  in  which  he 
shall  be  found  at  the  time  of  serving  the  writ.  In  respect  to 
the  question  of  jurisdiction,  a  corporation  is  to  be  treated,  j?7V 
hoc  vice,  as  a  natural  person.  {Clarke  v.  Jf.  Y.  Steam  Nav, 
Co,y  1  Story y  531 ;  Day  v.  Newark  Ind.  R,  Co.^  1  Blatchf. 
C  C,  Ii,j  628.)  Such  corporation  cannot  be  found  out  of  the 
State  wherein  it  is  created,  within  the  meaning  of  the  statute, 
and  be  served  by  or  through  its  officers.  {Pomeray  v.  The 
K  r.  dh  N.  H.  R.  R.  Co.,  4  Blatohf.  C.  C.  R.,  120.)  To 
the  general  rule  declared  by  the  statute,  see  Tcland  v.  Sprague, 
(12  Pet.^  300  ;)  Picquet  v.  Stjoan,  (5  Mason^  35 ;)  Richmond 
T.  Dreyfo%tSy  (1  Sumn.y  131,)  and  the  other  cases  cited  above ; 
and  the  case  of  Minnesota  Co.  v.  St  Paid  Co.,  (2  Wallace^ 
609,)  relied  upon  by  the  complainant  as  creating  an  exception, 
affirms  the  general  rule.  And  yet  here  the  Sutherland  Falls 
Marble  Company  is  sued  and  required  to  answer  in  the  Dia- 
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trict  of  Vermont.  The  Circuit  Court  of  that  District  has  no 
jurisdiction  to  compel  that  corporation  to  appear  and  answer, 
and  the  repeated  decisions  of  the  Supreme  Court,  that  no  de- 
cree can  be  pronounced  which  shall  affect  the  rights  of  a  party 
who  is  out  of  the  jurisdiction,  show  that  no  decree  can  be 
pronounced  against  this  defendant.  {Story  v.  Livingston,  13 
Pet,  359 ;  Coiron  v.  MiUaudon,  19  How.,  113 ;  Shields  v. 
Barrow,  17  How.,  130 ;  No.  Ind,  R.  R.  Co.  v.  Mich.  Cent 
R.  R.  Co.,  15  Id.,  233 ;  Ramey  v.  Baltimore  City^  6  WaUaoe, 
280.) 

In  order  to  sustain  the  jurisdiction,  the  counsel  for  th^ 
complainant  insists  that  the  Sutherland  Falls  Marble  Company 
have,  since  this  suit  commenced,  purchased  the  interest  of  the 
defendant  Dorr  in  the  contract  with  them ;  and  this  is  claimed 
to  be  a  submission  to  the  jurisdiction,  and  to  make  them  sub- 
stantially parties  to  the  suit.  In  the  first  place^  the  fact  alleged 
is  not  proved,  and  we  are  constrained  so  to  find,  upon  the  evi- 
dence. In  the  next  place,  if  proved,  it  could  not  aflfect  the 
question.  A  purchaser  pendente  lite  may  be  said  to  submit 
to  the  jurisdiction,  but  in  this  sense  only — he  purchases  sub- 
ject to  the  litigation  ;  but  the  litigation  may  proceed  without 
noticing  his  purchase,  and  he  does  not,  by  such  purchase,  be- 
come a  necessary  party.  If  the  Court  have  not  jurisdiction  of 
him,  he  cannot  be  compelled  to  come  in  as  a  party.  And, 
once  more,  it  is  claimed  to  be  essential  to  the  rights  of  the 
complainant,  and  to  the  protection  of  the  business  now  in  the 
hands  of  the  receiver,  and  its  successful  prosecution,  that  the 
complainant  should  have  the  relief  against  the  Marble  Com- 
pany sought  by  the  supplemental  bill.  A  short  answer  might 
be  given  to  this.  The  complainant  or  the  receiver  must  seek 
that  relief  in  a  Court  having  jurisdiction  of  the  party  against 
Vhom  it  is  sought.  The  circumstance  that  such  relief  would 
be  beneficial  to  the  parties,  and  prevent  incidental  loss  to 
them,  pending  the  prosecution  of  the  original  bill,  will  not 
warrant  or  create  any  extension  of  the  power  of  the  Court. 

We  forbear  to  remark  upon  the  extraordinary  character  of 
the  whole  case  now  before  us,  in  which  a  complainant  who 
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has  commenced  a  suit  to  dissolve  a  copartnership  and  adjast 
its  affairs  with  his  partner,  seeks,  by  what  he  calls  a  supple- 
mental bill,  to  compel  a  third  party,  who  has  no  interest  in 
the  copartnership,  specifically  to  perform  an  agreement  made 
with  the  firm ;  and  that  is  just  what  is  sought  against  this  de- 
fendant. As  to  him  the  bill  is,  in  every  just  sense,  an  orig- 
inal bill.  If  the  complainant  can  maintain  such  a  suit  upon 
the  contract  in  question,  he  must  prosecute  it  where  the  Court 
has  jurisdiction,  and  the  attempt  to  unite  it  with  a  contro- 
versy with  his  partner  touching  their  copartnership  affairs, 
cannot  avail  anything.  And  so,  also,  the  receiver  of  the  co- 
partnership property,  if,  in  virtue  of  his  receivership,  he  can 
sue  on  the  contract,  or  if  he  can  maintain  a  suit  for  its  specific 
performance,  must  prosecute  it  elsewhere.  Arguing  that  it 
is  important  that  this  Court  should  have  jurisdiction  of  this 
defendant,  in  order  to  do  full  justice  and  protect  all  parties, 
will  not  avail  to  confer  jurisdiction,  where  the  limitation 
imposed  by  statute  and  settled  by  adjudication  forbids  its 
exercise. 

We  have  referred  to  the  nature  of  the  suit  for  the  purpose 
of  adding,  that  the  case  of  Miniieaota  Co*  v.  St.  Paul  Co,^  (2 
Wallace^  609,)  touches  no  question  here  discussed.  There,  a 
suit  was  rightly  brought  and  was  decided,  the  Court  having 
jurisdiction  of  the  parties,  a  decree  was  made,  it  was  found 
that  certain  orders  made  in  execution  of  the  decree  were  in- 
valid by  reason  of  a  change  in  the  jurisdiction  of  the  Court, 
and  that  further  adjudication  was  necessary  in  order  to  the 
execution  of  the  decree  and  the  disposal  of  the  property  in 
the  hands  of  the  receiver,  and  it  was  held  that  a  bill  supple- 
mental in  its  nature,  filed  in  order  to  carry  the  prior  decree 
into  execution  and  administer  the  property,  was  to  be  regard- 
ed, not  as  an  original  suit,  but  as  a  continuation  of  the  former 
suit,  and  that,  as  no  other  Court  could  execute  that  decree  and 
make  due  administration  of  the  property,  the  power  of  the 
Court  to  act  was  not  impaired  by  the  fact  that  persons  who 
had  acquired  interests  in  the  property  or  questions  were  citi- 
zens of  the  same  State  as  the  complainant  in  such  last-named 
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bill ;  and  the  Court  refer  to  eases  in  which  a  person  acquiring 
rights  as  purchaser  under  a  decree,  is  regarded  as  a  party 
having  a  right  to  proceed  in  continuation  of  the  suit,  so  far  as 
to  protect  his  rights,  irrespective  of  any  question  touching  his 
citizenship.  In  a  recent  case,  {Jonesw,  A^ndrews^  10  WaUacCj 
827,)  the  Supreme  Court  have  gone  so  far  as  to  hold,  that, 
where  a  judgment  has  been  recovered  in  a  suit  in  the  Circuit 
Court,  and  the  judgment  creditor  is  proceeding  in  that  Court, 
by  the  process  of  garnishment,  against  an  alleged  debtor  of 
the  defendant  in  the  judgment,  such  debtor  may  file  a  bill 
supplemental  or  ancillary  to  his  defence,  to  protect  himself 
against  a  compulsory  proceeding  duly  instituted  to  compel 
him  to  pay,  showing  by  sueh  bill  a  just  and  equitable  defence, 
and  the  necessity  of  making  the  creditor  not  residing  in  the 
district  a  party  will  not  defeat  such  ancillary  suit.  And,  in 
Freeman  v.  Howe^  (24  How.,  4:50.)  where  a  suit  had  been  duly 
commenced  in  the  Federal  Court  by  attachment  of  property, 
and,  while  the  same  was  in  the  possession  of  the  marshal,  it 
was  taken  from  him  by  process  of  replevin  issued  by  the  State 
Court  at  the  suit  of  a  third  party,  the  Court  not  only  held 
that  such  interference  with  the  custody  of  the  marshal  was 
illegal,  but  declare  that  a  bill  of  equity  might,  in  such  case, 
be  filed  by  the  plaintiff  in  the  Federal  Court  against  the 
plaintiff  in  the  replevin  suit,  notwithstanding  both  were  citi- 
zens of  the  same  State.  These  cases  proceed  upon  the  ground, 
that,  where  the  Federal  Court  is  proceeding  in  the  due  exer- 
cise of  its  jurisdiction,  it  has  power  to  regulate  and  control  its 
own  judgments,  and  carry  them  into  execution,  and  power  to 
maintain  its  own  jurisdiction,  and  protect  either  plaintiff  or 
defendant  therein,  in  respect  of  the  subject-matter  thus  law- 
fully within  its  jurisdiction,  and,  by  an  ancillary  suit,  to  call 
in  parties  for  those  purposes,  whether  their  citizenship  would 
have  authorized  an  original  suit  against  them  by  the  plaintiff 
in  such  ancillary  proceeding,  or  not.  The  present  is  no  such 
case.  Here,  the  original  suit  was  for  the  dissolution  of  a  co- 
partnership, and  the  adjustment  of  the  rights  of  the  complain- 
ant and  Dorr.    In  that  the  Marble  Company  had  no  interest, 
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and  they  have  done  nothing  to  prevent  that  suit  from  pro- 
ceeding to  its  termination  according  to  its  intent  and  purpose. 
The  caase  of  action  against  the  Marble  Company  is  its  refusal 
to  perform  a  contract  made  with  the  firm,  and  the  decree 
sought  is  the  specific  performance  of  that  contract.  To  grant 
the  relief  might  be  useful  to  the  parties  to  the  original  bill, 
bat  it  has  no.  legal  connection  with  the  cause  of  action  therein, 
and  is  in  no  sense  necessary  to  the  full  exercise  of  the  juris- 
diction of  the  Court.  It  is  not,  in  any  sense,  a  continuation 
of  the  original  suit,  but  an  attempt  to  add  a  new  cause  of  ac- 
tion against  a  new  party. 

This  bill   must  be  dismissed,  as  to  the  defendants  the 
Sutherland  Falls  Marble  Company,  with  costs. 


The  C.  H.  Nobtham. 

A  tag,  with  fire  boats  in  tow  behind  her,  in  two  tiers,  three  in  the  first  tier,  and 
two  in  the  second  tier,  was  passing  np  the  narrow  part  of  a  harbor,  when  a 
side-wheel  steamboat,  going  in  the  same  direction,  went  by  the  tog  and  her 
tow.  In  doing  so,  her  suction  dragged  back  the  boats  in  the  second  tier,  so 
M  to  break  some  of  their  lines,  and  then  the  sweU  she  created  droye  them 
■gainst  the  sterns  of  the  boats  in  the  first  tier,  so  that  the  middle  boat  in  the 
first  tier  was  damaged :  Sidd, 

(1.)  If  the  steamboat  desired  to  pass  at  the  speed  she  had  maintained  up  to  the 
time  she  created  the  swell,  she  ought  to  have  passed  at  a  greater  distance ; 

(2.)  If  the  width  of  the  channel  was  such  that  she  could  not  pass  at  a  greater 
distance,  she  should  haye  reduced  her  speed  in  due  season  to  prevent  so  heayy 
a  swell 

(Before  Woodeuft,  J.,  Bastern  District  of  New  York,  February  9th,  IS^S.) 

This  was  an  appeal  from  a  decree  of  the  District  Court, 
in  Admiralty,  in  a  case  of  collision.  The  opinion  of  the 
District  Court,  (Benedict,  J.,)  was  as  follows  :  "  This  action, 
which  is  said  to  be  novel  in  the  Admiralty  Courts  of  this 
country,  la  brought  by  the  owner  of  the  canal-boat  T.  F. 
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Sheebj,  to  recover  of  the  steamboat  C.  H.  Northam  damages 
caused  to  the  canal-boat  by  the  swell  made  by  the  C.  H. 
Northam  in  passing. 

"  The  weather,  at  the  time,  was  fine,  and  there  was  no  sea. 
The  canal-boat  was  passing  up  the  harbor  to  New  Haven,  in 
tow  of  the  tug  Gladwich.  The  tow  consisted  of  five  boats, 
arranged  three  in  the  first  tier  and  two  in  the  second.  The 
T.  F.  Sheehy  was  the  middle  boat  in  the  first  tier.  When 
the  tow  was  passing  the  narrow  part  of  the  harbor,  about  op- 
posite Fort  Hall,  the  Northam,  a  large  side-wheel  steamboat, 
bound  in  the  same  general  direction,  passed  the  tow  on  the 
east  side.  As  she  passed,  her  suction  first  caught  the  tow 
and  dragged  back  the  canal-boats  in  the  stern  tier  so  forcibly 
as  to  break  some  of  the  lines,  and  then  the  following  swell 
drove  the  boats  ahead  upon  the  sterns  of  the  boats  in  the 
first  tier.  The  suction  and  swell  were  unusual  and  beyond 
the  power  of  ordinary  tows  to  withstand.  The  libellant's 
boat  was  so  injured  by  the  blow  delivered  on  her  stern  by  the 
canal-boat  which  was  behind  her  in  the  last  tier,  that  it  was 
necessary  to  remove  her  at  once  from  the  tow  and  beach  her 
on  the  shore.  For  the  damages  thus  caused  this  action  is 
brought  against  the  C.  H.  Northam. 

"  The  following  conclusions  of  fact  are  not  open  to  question 
npon  the  evidence.  The  injury  complained  of  was  caused  by 
the  suction  and  swell  made  by  the  steamboat  as  she  passed 
the  tow.  No  negligence  on  the  part  of  the  canal-boat  in- 
jured, or  of  the  tug  towing  her,  conduced  to  this  injury. 
The  character  of  the  tow,  its  position  and  course  were  known 
to  the  steamboat  as  she  approached  from  behind.  No  other 
vessels  were  near  her,  nor  was  there  any  circumstance  con- 
nected with  the  navigation  of  that  harbor  which  made  it 
necessary  for  the  steamboat  to  pass  the  tow  where  she  did. 
It  was  within  the  power  of  the  steamboat,  not  only,  by  wait- 
ing, to  pass  the  tow  at  a  less  dangerous  point,  but,  by  slowing 
her  speed,  to  pass  where  she  did,  without  endangering  the 
tow. 

"  These  conclusions  are  suflScient  for  a  determination  of  this 
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ease,  and  they  point  irresistibly  to  a  decree  in  favor  of  the 
libellant.  For,  the  C.  H.  Northam  is  chargeable  with  a 
knowledge  of  the  depth  of  the  water,  and  of  the  amount  of 
Boction  and  swell  she  would  create  by  passing  in  such  water.. 
Sbe  was  the  following  boat,  and,  if  she  desired  to  pass  the- 
tow,  it  was  incumbent  upon  her  to  do  it  at  such  a  place  and 
in  such  a  manner  as  to  cause  no  injury  to  the  tow  by  her 
Bwell.  Her  right  to  pass  the  tow  where  she  did  was  depend- 
ent upon  her  ability  to  pass  without  causing  injury.  If  she 
could  not  pass  in  that  place  without  causing  injury  by  her 
swell,  she  was  bound  to  wait  until  beyond  the  narrow  place, 
aod  the  attempt  to  pass  where  she  did  was  negligence.  If,  on 
the  other  hand,  by  going  slower  than  she  did,  she  could  pass 
where  she  did  without  causing  a  dangerous  swell,  then  it  was 
negligence  to  maintain  the  speed  she  did  in  passing.  It  seems 
dear,  from  the  evidence,  that  the  C.  H.  Northam  could  have 
passed  the  tow  at  this  point  in  safety,  and  that  without  re^ 
docing  her  speed  beyond  ^hat  would  be  necessary  to  give 
her  steerage  way  and  carry  her  by  the  tow.  This  neglect  to 
reduce  her  speed  is,  of  itself,  suflScient  to  render  her  liable 
for  the  damages  which  ensued. 

^  Let  a  decree  be  entered  in  favor  of  the  libellant,  with  au 
order  of  reference." 

Wilcox  (6  Ilotbsj  for  the  libellant. 
Owen,  Noah  <&  Gray,  for  the  claimants. 

WooDBUFF,  J.  I  am  of  opinion  that  the  evidence  in  this 
case  shows  very  clearly  the  want  of  proper  care  on  the  part  of 
those  controlling  the  navigation  of  the  C.  H.  Kortham,  and 
that  the  tug  and  her  tow  were  without  fault.  The  steamboat 
was,  of  course,  at  liberty  to  pass  the  tow.  If  she  would  pass 
at  the  speed  she  had  maintained  to  the  time  when  she  created 
the  swell  that  caused  the  injury,  she  should  have  passed  at  a 
greater  distance.  If  the  width  of  the  channel  was  such  that 
she  could  not  pass  at  a  greater  distance,  she  should  have  re- 
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duced  her  speed  in  due  season  to  prevent  so  heavy  a  swell. 
I  think  the  proof  fully  sustains  the  views  stated  in  the  opin- 
ion of  the  District  Judge. 

Let  a  decree  be  entered  for  the  libellant,  with  costs. 


John  M.  Da  vies  and  others  vs.  Chester  A.  Arthur. 

D.  entered  imported  merchandise  as  "  siik  ties."  The  collector  exacted  a  duty 
of  60  per  cent,  ad  valorem  thereon,  as  "  silk  scarfs,"  under  §  8  of  the  Act  of 
June  80th,  1864,  (13  U.  8.  Stat,  at  Larffe,  210.)  D.  protested  against  paying 
such  duty,  on  the  ground  that  the  merchandise  vras  "  articles  worn  by  men^ 
women  and  children,  and  wearing  apparel,  and  should  only  pay  duty  at  85 
per  cent,  ad  valorem*  and  was  **  neither  scarfe  nor  ready-made  clothing  in  fact, 
or  as  known  in  trade  or  commerce."  The  merchandise  was  in  fact  dutiable 
at  bd  per  cent,  ad  valorem,  as  a  manufacture  of  silk,  not  otherwise  provided 
for,  under  the  concluding  clause  of  said  §  8.  D.  brought  this  suit  to  recorer 
back  the  10  per  cent,  excess  of  duty  paid,  as  having  been  ^aid  under  protest : 
Held,  that  the  protest  was  insufficient,  because  it  did  not  set  forth  "  di&tinctly 
and  specifically  "  the  grounds  of  the  objection  to  the  amount  claimed,  as  re- 
quired by  §  14  of  the  Act  of  June  80th,  1864,  (13  U.  S.  Stat,  at  Larffe,  216,) 
and  failed  to  state  the  true  ground  of  objection  to  the  duty  exacted. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  June  21st,  1876.) 

WALLA.CB,  J.  Upon  the  importation  by  the  plaintiffs,  of 
merchandise  entered  by  them  as  "  silk  ties,"  the  defendant, 
as  collector  of  the  port  of  New  York,  exacted  a  duty  of  60 
j}er  centum  ad  vaioreniy  npon  the  assumption  that  the  articles 
should  be  classified  as  "  silk  scarfs,"  under  section  8  of  the 
Act  of  June  30th,  1864,  (13  U.  S.  Stat,  at  Large,  210).  The 
plainti&  protested  against  the  payment  of  such  duty,  on  the 
ground  that  the  merchandise  was  ''articles  worn  by  men, 
women  and  children,  and  wearing  apparel,  and  should  only 
pay  duty  at  Z^  per  centum  ad  valorem^  under  sections  22,  Act 
of  March  2, 1861,  and  13,  Act  of  July  14,  1862,  and  are 
neither  scarfs  nor  ready-made  clothing  in  fact,  or  as  knowa 
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io  trade  or  commerce."  It  now  appears,  that  the  merchandise 
shonld  have  been  classified  as  "  a  manufactare  of  silk,  not 
otherwise  provided  for,"  under  the  concluding  clause  of  sec- 
tion 8  of  the  Act  of  June  30th,  1864,  and  was  dutiable  at  50 
per  centum  ad  valorem.  The  plaintiffs  now  seek  to  recover 
the  difference  of  10  per  ceiitum  between  the  proper  duty  and 
the  duty  exacted  by  the  defendant ;  and  the  only  question  for 
consideration  is,  whether  they  are  permitted  to  do  so  under 
their  protest. 

Unless  the  protest  sets  forth  "  distinctly  and  specifically  " 
the  grounds  of  the  objection  to  the  amount  claimed,  it  fails 
to  meet  the  requirements  of  the  statute,  {Act  of  June  30^A, 
1864 ;  13  U.  8,  Stat,  at  Large^  215,  §  14,)  and  there  can  be  no 
recovery.  Although,  in  one  sense,  the  articles  imported  may 
have  been  "  silk  ties,"  or  '^  wearing  apparel,"  or  "  articles 
worn  by  men,"  as  claimed  by  the  plaintiffs,  or  "  silk  scarfs," 
as  claimed  by  the  defendant,  they  were  not  such  within  the 
meaning  of  the  laws  imposing  duties,  but  were  ''  a  manufac- 
ture of  silk,  not  otherwise  provided  for,"  and  the  plaintiffs, 
therefore,  failed  to  state  the  true  ground  of  objection  to  the 
duty  exacted.  The  office  of  the  protest  is  to  point  out  to  the 
officers  of  the  Government  the  precise  errors  of  tact  or  of  law 
which  render  the  exaction  of  the  duty  unauthorized.  {Thorn- 
wn  V.  Maxwell^  2  Blaichf.  C.  C.  JR.^  385  ;  Curtis  Admx.  v. 
FiedieTj  2  Blacky  461.)  The  plaintiffs  can  only  be  heard  to 
allege,  now,  the  objections  distinctly  and  specifically  stated  in 
their  protest.  {Norcrosa  v.  Greely^  1  Curtis^  G.  C.  R.j  114 ; 
Swandon  v.  Morton^  Id.j  294 ;  Krxeeler  v.  Morton^  Id.j  413  ; 
Warren  v.  Peadee^  2  Id.^  231.)  They  are  precluded,  there- 
fore, from  insisting  that  their  importation  was  a  manufacture 
of  silk,  not  otherwise  provided  for,  and  subject  to  a  duty  of 
50^  centum^  instead  of  60,  as  exacted,  when,  by  their  pro- 
test, they  allege  it  to  be  "  wearing  apparel,"  &c.,  subject  to  a 
daty  of  35  per  centum. 

It  is  urged  that  the  protest  described  the  merchandise 
with  sufficient  accuracy  to  inform  the  collector  of  the  charac- 
ter of  the  articles,  by  designating  them  [as  ^'silk  ties,"  and 
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was  not  vitiated  by  an  error  of  law  in  classifying  them  a» 
"  wearing  apparel,"  &c.,  subject  to  a  dntj  of  35  per  centum,^ 
The  argument  is,  that  the  collector  is  presumed  to  have  known 
the  law,  and  could  not  have  been  misled  by  the  error.    If  the 
error  was  one  of  law,  it  was  this  only  that  could  have  misled 
the  collector.     If  he  could  not  have  been  misled  because  the- 
oretically he  knew  the  law,  there  was  no  necessity  for  any 
protest ;  and  the  argument  would  prove  too  much,  because  it 
would  lead  to  the  conclusion  that  a  protest  is  never  necessary 
when  the  officers  of  the  Government  exact  illegal  duties  upon 
an  erroneous  construction  of  the  law.    There  is  no  reason  for 
any  distinction  in  the  requirements  of  a  protest,  when  predi- 
cated on  errors  of  law  on  the  part  of  the  officers  of  the  Gov- 
ernment, and  when  upon  errors  of  fact.    The  construction  of 
the  law  is  equally  open  to  both  parties,  but  the  burden  is  im- 
posed upon  the  importer  to  state  the  grounds  of  his  objection^ 
and  to  state  them  distinctly  and  specifically. 

It  is  also  insisted,  on  behalf  of  the  plaintiffs,  that,  inas- 
much as  the  collector  claimed  that  the  articles  imported  were 
^^  silk  scarfs,"  and  the  protest  stated  that  they  were  not  ^^  scarfs, 
in  fact,  or  as  known  in  trade  and  commerce,"  it  sufficiently 
stated  the  ground  of  the  objection.      This  statement  was 
merely  a  challenge  of  the  collector's  position,  a  denial  that  th& 
articles  were  what  he  claimed  them  to  be.     Such  a  statement 
is  not  distinct  and  specific,  for  nothing  can  be  more  indefinite 
than  a  general  denial.     The  collector  can  not  fail  to  know 
that  his  position  is  challenged  when  the  importer  insists  that 
the  duty  exacted  is  excessive ;  and,  if  a  mere  negation  is  the 
specific  statement  of  objection  contemplated  by  the  statute,  it 
would  seem  that  the  statute  is  a  piece  of  very  useless  legisla- 
tion. 

The  protest  must  be  held  insufficient,  and  judgment  is  or- 
dered for  the  defendant. 

—  • 

Edward  Hartley ^  for  the  plaintiffs. 

Thomas  Simons^  {Assistant  District  Attorney^  for  the 
defendant. 
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Enron  committed,  on  the  trial  of  an  action  at  law,  against  the  party  who  ob- 
tftina  a  Terdict,  are  merged  in  the  verdict. 

Under  §  5  of  the  Act  of  March  8d,  1867,  (11  U,  8,  Stat,  at  Large,  196,)  which 
proTidea  that,  on  the  entry  of  any  goods,  the  decision  of  the  collector  "  as  to 
their  liability  to  duty  or  exemption  therefrom,  shall  be  final  and  conclnsiye," 
imless  the  owner  shall,  within  ten  days,  specify  in  writing  the  grounds  of 
his  dissatisfaction,  and  shall,  within  thirty  days,  appeal  to  the  Secretary  of 
the  Treasury,  and  that  the  decision  of  the  Secretary  shall  be  final  and  oon- 
dnsive,  and  the  goods  "  shaU  be  liable  to  duty,  or  exempted  therefrom,  ao- 
eordingly,"  unless  suit  shall  be  brought  within  thirty  days  after  his  decision, 
nch  ^peal  is  not  a  condition  precedent  to  a  right  of  action*' against  a  col- 
lector, to  recover  back  duties  illegally  exacted  by  him,  where  the  question  is 
as  to  the  rate  or  amount  of  duty,  it  being  conceded  that  some  duty  is  paya- 
ble, but  the  statute  applies  only  to  a  case  where  the  question  is  whether  the 
goods  are  liable  to  any  duty  or  are  wholly  exempt  from  duty. 

Whether,  under  said  statute,  a  suit  can  be  brought,  where  the^Secretary  of  the 
Treasury  unreasonably  neglects  to  make  and  communicate  a  decision  on  an 
appeal,  ^uerff. 

Under  the  Act  of  February  26th,  1846,  (6  U,  8,  Stat,  at  Large,  727,)  a  collector 
who  demands  and  receives  illegal  duties,  which  are  paid  to  him  under  pro- 
test, is  liable  In  an  action  of  assumpsit  for  the  amounts  thus  collected  by 
him. 

Under  the  Act  of  1867,  an  appeal  was  taken  to  the  Secretary  of  the  Treasury 
from  the  decision  of  a  collector  as  to  the  rate  and  alhount  of  duties.  On  the 
trial  of  a  suit  against  the  collector  to  recover  back  the  duties,  the  plaintiff 
gave  evidence  tending  to  show  that  he  was  justified  in  considering  his  appeal 
as  having  been  decided  against  him,  but  the  Court  directed  a  verdict  for  the 
defendant:  Held,  that  the  question  as  to  whether  there  was  evidence  of  a  de- 
cision by  the  Secretary  upon  the  appeal,  ought  to  have  been  submitted  to 
the  jury. 

Where,  in  June,  1868,  the  same  precise  question  had  been  decided  by  the  Sec- 
retary, 6n  appeal,  against  the  plaintiff,  and  the  Secretary  had  published  a 
circular  to  that  effect^  and,  in  September  and  October,  1868,  the  plaintiff 
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presented  the  same  question  to  the  Secretary,  on  appeal,  and,  np  to  January, 
1866,  he  had  made  no  response,  the  plaintiff  was  justified  in  considering  hia 
appeal  as  having  heen  decided  against  him. 
An  action  against  a  collector  of  customs,  to  recorer  back  money  paid  as  duties, 
and  alleged  to  have  been  illegally  exacted,  can  be  brought  in  the  Circuit 
Court,  although  the  parties  are  residents  of  the  same  State. 

(Before  Hukt,  J.,  Southern  District  of  New  York,  June  25th,  1876.) 

Hunt,  J.  This  action  was  tried  in  May,  1872,  at  a  Circuit 
Court  held  in  the  city  of  New  York,  and  resulted  in  the  find- 
ing of  a  verdict  for  the  defendant,  by  the  direction  of  the 
Court.  A  motion  for  a  new  trial  is  now  made  by  the  plaintiffs 
upon  the  minutes  of  the  Court.  The  brief  of  the  counsel  for 
the  defendant  takes  a  larger  scope  than  is  justified  upon  this^ 
motion.  The  only  questions  now  to  be  considered  are  those 
specifically  presented  upon  the  trial  for  the  decision  of  the 
Court,  and  which  were  ruled  against  the  plaintiffs.  The  de- 
fendant having  succeeded  on  the  trial,  is  content  with  the 
result.  He  makes  no  motion,  and  the  points  presented  by 
him  on  the  trial,  and  ruled  against  him,  are  not  now  up  for 
consideration.  If  any  errors  were  committed  against  him^ 
they  are  merged  in  the  verdict  in  his  favor. 

The  action  was  against  Mr.  Barney,  as  a  former  collector 
of  the  port  of  New  York,- and  based  upon  the  theory,  that,, 
as  such  collector,  he  did,  in  September  and  October,  1863,  re- 
quire and  compel  the  payment  by  the  plaintiffs  of  illegal  du- 
ties upon  certain  goods  imported  by  them  in  the  steamers 
America  and  New  York,  in  those  months  respectively.  The 
action  was  to  recover  back  the  amount  of  duties  thus  paid. 
The  plaintiffs  proved  the  entry,  invoice  and  protest  of  the: 
shipments  by  the  said  steamers  respectively;  also,  a  certified 
copy  of  the  appeal  made  to  the  Secretary  of  the  Treasury  from 
the  decision  of  the  collector.  The  details  of  these  papers  are 
not  important  to  be  stated.  The  objection  of  the  plaintiffs  to 
the  demand  of  payment  of  duties,  as  made  to  the  collector, 
and  as  embodied  in  their  appeal  to  the  Secretary,  was,  that 
they  were  "  compelled  to  pay  a  duty  at  the  rate  of  two  cents  per 
square  yard,  under  section  9  of  the  tariff  Act  of j  July  14th^ 
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1862,  in  addition  to  a  duty  of  SO  per  cent,  ad  vaZorem.^^    The 
ad  valorem  duty  I  understand  to  have  been  conceded  by  the 
plaintiffs  to  be  a  duty  to  which  the  goods  were  liable.     The 
objection  was  to  the  additional  two  cents  per  square  yard. 
After  proving  the  payment  of  the  duties  to  the  collector,  both 
ad  valorem  and  by  the  square  yard,  the  plaintiffs  offered  evi- 
dence of  the  description  of  goods  embraced  in  the  entry,  to 
show  that  the  duties  had  been  illegally  exacted.     To  this  evi- 
dence the  defendant  objected,  for  the  reason  that  it  did  not 
appear  that  the  appeal  by  the  plaintiffs  to  the  Secretary  of  the 
Treasury  had  ever  been  decided.    The  evidence,  and  the  only 
evidence,  on  this  point  was  as  follows,  viz. :     On  the  16th  of 
May.  1863,  the  plaintiffs  addressed  a  letter  to  the  Secretary  of 
the  Treasury,  informing  him  that  the  collector  of  the  port  of 
New  York  had  compelled  them  to  pay  two  cents  per  square 
yard,  under  section  9  of  the  tariff  Act  of  July  14th,  1862,  in 
addition  to  a  duty  of  SO  per  cent,  ad  valorem^  on  certain  goods, 
of  the  same  character  and  class  as  those  now  in  question,  that 
they  had  notified  the  collector  of  their  dissatisfaction,  and 
that  they  now  appealed  to  him,  claiming  that  the  merchan- 
dise was  liable  to  a  duty  of  SO  per  cent,  ad  valorem  only.    To 
this  letter  the  Secretary  replied  on  the  3d  of  June,  informing 
the  plaintiffs  that  the  decision  of  the  collector  was  affirmed, 
for  the  reasons  set  forth  in  the  decision  of  March  20th,  1863. 
H\Q  decision  of  March  20th,  1863,  was  in  the  form  of  a  letter 
addressed  by  the  Secretary  of  the  Treasury  to  the  collector  of 
the  port  of  Boston,  in  which  his  reasons  were  given  for  hold- 
ing the  goods  to  be  liable  to  the  duty  of  two  cents  per  square 
yard.    Prefixed  to  it  is  this  statement :     "  Treasury  Depart- 
ment, March  20th,  1863.     The  following  decisions  by  the 
Secretary  of  the  Treasury,  of  questions  arising  upon  appeals 
by  importers  from  the  decisions  of  collectors,  relating  to  the 
proper  classification  under  the  tariff  Acts  of  March  2d,  1861, 
Augujt  5th,  1861,  and  July  14th,  1862,  of  certain  articles  of 
foreign  manufacture  and  production,  entered  at  the  ports  of 
Boston,  New  York,  &c.,  are  published  for  the  information  of 
the  officers  of  customs  and  others  concerned.    S.  P.  Chase, 
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Secretary  of  the  Treasury.'*  Upon  this  evidence,  and  these 
offers,  a  verdict  was  directed  for  the  defendant,  to  which  the 
plaintiffs  objected  and  excepted. 

If  an  appeal  to  the  Secretary  and  his  decision  were  ro- 
qnired  by  the  law  as  it  stood  in  1863,  as  a  condition  precedent 
to  a  right  of  action,  and  if  the  evidence  offered  would  not  jus- 
tify a  finding  by  the  jury  that  a  decision  had  been  made  in 
this  case,  the  direction  of  the  Court  was  right.  A  concur- 
rence on  both  points  is  necessary,  to  sustain  the  decision. 

The  plaintiffs  insist,  first,  that  the  statute  of  March  3d, 
1857,  (11  TJ.  S.  Stat,  at  Large^  192,)  in  force  at  the  time  of 
this  transaction,  requiring  an  appeal  and  decision  before  suit 
can  be  brought,  is  not  applicable  to  this  case.  The  argument 
is,  that  the  statute  which  makes  the  decision  of  the  collector 
final,  and  permits  a  suit  against  him  after  an  appeal  to  the 
Secretary  and  his  decision  thereon,  applies  to  a  decision  upon 
a  question  whether  the  goods  are  liable  to  any  duty,  or  are 
v^holly  exempt  and  free  of  duty,  and  not  to  a  case  where  the 
question  is  as  to  the  rate  or  amount  of  duty,  it  being  conceded 
that  some  duty  is  payable.  This  construction  is  sustained  by 
a  careful  examination  of  the  language  of  the  statute.  The 
first  section  provides,  that,  on  and  after  the  first  day  of  July 
then  following,  ad  valorem  duties,  "  in  lieu  of  those  now  im- 
posed," shall  be  imposed  upon  the  articles  enumerated  in 
schedules  A  and^B,  to  thirty  per  cent,  and  upon  those  in 
schedules  C,  D,  E,  F,  G,  H  and  I,  to  certain  other  percent- 
ages, as  specified.  Section  two  distributes  the  various  articles 
therein  described  into  different  schedules,  thus  subjecting 
them  to  different  rates  of  duty.  The  marginal  statement 
opposite  section  one  is  in  these  words :  '^  Kates  of  duty  on  the 
different  schedules ;"  that  opposite  section  two :  ^'  Transfer  of 
certain  articles  from  one  schedule  to  another ;"  that  opposite 
section  three:  "Schedule  of  free  goods."  Section  three 
enacts,  "  that,  on  and  after  the  first  day  of  July,  1857,  the 
goods,  wares  and  merchandise  mentioned  in  Schedule  I,  made 
part  hereof,  shall  be  exempt  from  duty  and  entitled  to  free 
entry."    Then  follows  Schedule  I,  embracing  maps,  charts, 
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and  nameroas  other  articles,  covering  a  page  and  a  half  of  the 
statute  book.  Section  four  relates  to  goods  in  public  stores 
on  the  first  day  of  July,  1857,  and  then  follows  section  five. 
It  is  there'enacted,  "  that,  on  the  entry  of  any  goods,  *  *  *• 
after  July  1st,  *  *  *  the  decision  of  the  collector,  *  *  * 
as  to  their  liability  to  duty  or  exemption  therefrom,  shall  be 
final  and  conclusive,  *  *  *  unless  the  owner  *  *  *  shall, 
within  ten  days,"  specify  in  writing  the  grounds  of  his  dissat- 
is&ction,  and  shall,  within  thirty  days,  appeal  to  the  Secretary, 
whose  decision,  it  is  declared,  shall  be  final  and  conclusive, 
"  and  the  said  goods  *  *  *  shall  be  liable  to  duty,  or  ex- 
empted therefrom,  accordingly,  any  Act  of  Congress  to  the 
contrary  notwithstanding,"  unless  suit  shall  be  brought  within 
thirty  days  after  his  decision.  The  Act  distinctly  states  upon 
what  question  the  decision  of  the  Secretary  shall  be  conclusive, 
to  wit,  whether  the  goods  are  ^^  liable  to  duty  or  exempted 
therefrom."  The  point  is,  not  whether  they  are  to  be  in- 
cluded within  one  schedule  or  another,  whether  they  shall 
pay  thirty  per  cent  or  fifteen  per  centy  but  whether  they  are 
liable  to  duty,  that  is  to  any  duty,  and,  as  if  to  emphasize  and 
point  the  distinction,  the  statute  adds,  ^^or  exempted  there- 
from," that  is,  from  any  duty.  That  this  is  the  construction 
of  the  statute  is  apparent  from  the  language,  not  only,  but 
from  the  subsequent  Acts  of  Congress.  When  Congress  in- 
tends to  embrace  the  case  of  rates  and  amounts  within  the 
same  principle,  it  uses  language  admitting  of  no  doubt.  Thus, 
in  the  statute  of  June  30th,  1864,  §  14,  (13  U,  8.  Stat,  at  Large^ 
214,)  it  is  enacted,  that  the  decision  of  any  collector  ^^  as  to 
the  rate  and  amount  of  duties  to  be  paid  *  *  *  shall  be 
final  and  conclusive,"  unless  the  importer  shall  appeal  to  the 
Secretary,  '^  whose  decision  on  such  appeal  shall  be  Snal  and 
conclusive,  *  *  *  and  such  *  *  *  goods  *  *  *  shall 
be  liable  to  duty  accordingly."  The  marked  difference  in  the 
language  of  these  statutes,  the  first  providing  that  the  col- 
lector's decision  shall  be  final  ^^  as  to  their  liability  to  duty  or 
exemption  therefrom,"  the  other  that  his  decision  shall  be  final 
^'  M  to  the  rate  and  amount  of  duties  to  be  paid,"  the  first 
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providing,  that,  after  the  Secretary's  decision  is  made,  ^^  the 
goods  shall  be  liable  to  datj,  or  exempted  therefrom,  accord- 
ingly," the  other,  that,  after  such  decision,  ^'  the  goods  shall 
be  liable  to  duty  accordingly,"  can  only  be  explained  upon 
the  theory,  that  Congress  intended,  in  1864,  to  alter  the  law^ 
by  making  the  decisions  of  the  collector  and  the  Secretary  ap- 
plicable to  decisions  upon  rates  and  amounts,  as  well  as  to 
questions  of  entire  exemption.  Section  2931  of  the  Bevised 
Statutes  re-enacts,  in  the  same  words,  the  provisions  of  the 
statute  of  1864,  above  referred  to,  and  that  is  now  the  law  of 
the  land.  Being  of  the  opinion  that  the  objection. under  con- 
sideration was  not  well  taken,  for  the  reason  that  the  provision 
does  not  apply  to  a  case  where  the  question  was  not  as  to  an 
exemption  from  duties,  but  only  as  to  the  amount  of  duties, 
I  do  not  think  it  worth  while  to  examine  the  question  whether 
a  suit  can  be  brought  where  the  Secretary  unreasonably  neg- 
lects to  make  and  communicate  a  decision,  in  a  case  where 
the  provision  is  applicable.  Both  the  Act  of  1864  and  the 
Bevised  Statutes  provide,  that  the  prohibition  to  sue  ceases, 
where  the  decision  of  the  Secretary  is  delayed  for  more  than 
ninety  days,  in  the  case  of  an  entry  at  a  port  east  of  the 
Bocky  Mountains,  or  more  than  five  months  at  a  port  west  of 
those  mountains.  The  question  suggested  is,  therefore,  of  no 
practical  importance,  in  the  future. 

By  the  common  law,  a  collector  demanding  and  receiving 
illegal  duties,  which  are  paid  to  him  under  protest,  is  liable 
in  an  action  of  assumpsit  for  the  amounts  thus  collected  by 
him.  {Elliot  v.  JSwartwout,  10  Petet's^  137,  158;  Bend 
V.  Hoyt^  13  PeterSy  267;  Maxwell  v.  Griswold,  10  JSbw.y 
242.)  In  Cary  v.  Curtu,  (3  How.,  236, 246,  249),  it  was  held, 
recognizing  the  general  rule,  that  this  right  of  action  was 
taken  away  by  the  Act  of  March  3d,  1839,  (5  U.  S.  Stat,  at 
Large^  348,)  which  required  tHe  collector  immediately  to  pay 
over  the  money.  Judges  Story  and  McLean  dissenting,  and 
holding  the  collector  to  be  liable  notwithstanding  the  Act. 
The  right  is,  by  the  Act  of  February  26th  1845,  (5  U.  S. 
IStat  at  Large^  727,)  restored,  and  placed  as  it  was  before  the 
passage  of  the  Act  of  1839. 
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I  am  of  the  opinion,  also,  that  there  was  error  in  refasing- 
to  snbmit  the  question  to  the  jarj,  whether  there  was  evi- 
dence of  a  decision  by  the  Secretary,  upon  the  appeal  to  him. 
The  payment  of  duties  is  absolutely  necessary  to  the  existence 
of  the  Government,  and  it  is  the  duty  of  the  Courts  to  en- 
force  all  the  laws  made  for  their  collection.  As  the  necessity 
is  great,  it  is  not  unreasonable  to  say,  that  such  laws  must  be 
rigidly  enforced.  This  is  the  rule  where  duties  are  clearly 
])ayable,  and  where  there  is  an  evident  attempt  to  evade  their 
payment ;  where,  however  a  fair  question  is  presented,  whether 
there  is  a  liability,  there  is  no  reason  for  the  laying  on  of  a 
heavy  hand.  The  case  should  be  disposed  of  as  if  it  were 
between  individuals,  and  like  any  other  question  of  liability 
or  non-liability.  In  Tacey  v.  Irwm^  (18  WdUdcej  549,)  the 
Supreme  Court  of  the  United  States  held  to  this  effect.  The 
statute  provided,  that  lands  sold  for  taxes  might  be  redeemed 
upon  a  compliance  with  certain  proceedings,  of  which  pay- 
ment of  the  amount  of  the  tax  to  the  Commissioners  within 
a  specified  time,  was  the  most  important.  The  Commission- 
ers, in  the  case  before  the  Court,  announced  and  published^ 
that  theyj  would  in  no  case  receive  payment,  unless  tei^dered 
by  the  owner  of  the  land  in  person.  A  relative  of  the  party 
went  to  the  office  of  the  Commissioners  at  the  time  appointed, 
to  see  about  the  payment  of  the  tax,  but,  in  fact,  made  no 
offer  or  tender  of  the  amount.  The  Court  held,  that  the  pre- 
vious announcement  of  the  Commissioners  was  a  waiver  of  the 
tender,  or  a  refusal  to  accept  the  same,  and  that  an  actual 
tender  of  the  money  was  unnecessary. 

In  the  present  case,  the  plaintiffs  had  already  presented 
the  precise  question  by  appeal  to  the  Secretary  of  the  Treas- 
ury, to  wit,  on  the  16th  day  of  May,  1863.  On  the  3d  of 
June  following,  the  Secretary  decided  the  appeal  against 
them,  and  published  a  circular  to  that  effect,  and,  as  he  stated 
in  it,  ^^  for  the  information  of  the  officers  of  customs  and 
others  concerned.''  When,  in  September  and  October,  1863, 
the  plaintiffs  presented  the  same  question  to  the  Secretary  on 
appeal,  and,  up  to  January  1866,  he  had  made  no  response,  if 
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the  case  of  Tacey  v.  Irwin  is  good  law,  the  plaintiffs  were 
justified  in  considering  their  appeal  as  having  been  decided 
against  them. 

I  have  no  doubt  of  the  power  of  the  Court  to  grant  the 
iimendment  of  the  complaint  allowed  upon  the  trial,  nor  that 
an  action  against  the  collector  of  customs  of  the  port  of  New 
York,  to  recover  back  money  paid  as  duties  under  the  revenue 
laws  of  the  United  States,  and  which  it  is  alleged  were  ille- 
^Uy  exacted,  can  be  brought  in  the  Circuit  Court,  although 
the  parties  are  residents  of  the  same  State. 

Charles  Tracy  and  Almon  W.  Griawold^  for  the  plaint- 
iffs. 

Henry  E.  Tremain^  {Assistant  District  Attorney yj  for  the 
<lefendant. 


In  the  Matier  of  Theodore  H.  Vetterlein  and  others, 

Bankrupts. 

Before  the  commencement  of  proceedings  in  hankruptcy,  the  United  States 
brought  an  action  at  law  af^inst  the  bankrupts,  to  recover  the  valne  of  goods 
which  had  been  forfeited  for  yiolation  of  the  customs  revenue  laws.  The 
defendants,  after  the  bankruptcy  proceedings  were  conunenced,  admitted  the 
right  of  the  United  States  to  recover,  and  a  judgment  in  favor  of  the  United 
States  was  rendered.  The  United  States  proved,  as  a  debt,  against  the  bank- 
rupts, the  claim  for  the  value  of  the  goods,  and  sustained  it  by  evidence  de- 
rived from  the  books  and  papers  of  the  bankrupts,  seized  under  a  warrant 
issued  under  §  2  of  the  Act  of  March  2d,  1867,  (U  U,  8,  Stat,  at  Large,  547 :) 
Held, 

^1.)  That  the  claim  was  provable  as  a  debt  under  §  19  of  the  bankruptcy  Act  of 
March  2d,  1867,  (14  U,  &  Stat,  at  Large,  625 ;) 

(2.)  That  the  claim  was  not  so  merged  in  the  judgment  as  not  to  be  provable ; 

^3.)  That  the  evidence  from  the  books  and  papers  was  competent. 

(Before  Hunt,  J.,  Southern  District  of  New  York,  June  25th,  1875.) 
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This  was  an  appeal  by  an  assignee  in  bankraptcj  from  the- 
allowance  by  the  District  Court  of  a  claim  in  favor  of  the 
United  States. 

Francis  N.  Ba/ngs^  for  the  appellant. 

Thomas  Simons^  (AssistaTU  District  Attorney^  for  the 
United  States. 

Hunt,  J.  1.  I  see  no  reason  to  doubt  that  the  debt  of  the 
United  States  was  provable  under  section  19  of  the  bankrupt 
Act,  (14  U.  S.  Stat,  at  Large,  625.)    The  goods  had  become  for- 
feited for  violation  of  the  customs  revenue  laws,  and  the  stat- 
ute gave  the  United  States  an  action  to  recover  their  value. 
This  right  had  been  put  in  force  by  the  commencement  of  an 
action  to  recover  such  value,  before  the  proceedings  in  bank- 
ruptcy were  commenced.     The  statute  says,  that  ^^  all  debts 
due  and  payable  from  the  bankrupt,  at  the  time  of  the  adjudi- 
cation of  bankruptcy,  *  *  may  be  proved  against  the  estate 
of  the  bankrupt."    That  an  admitted  right  to  recover  from 
the  bankrupts,  in  an  action  at  law,  the  value  of  certain  goods, 
which  value  is  offered  to  be  proved  by  witnesses,  constitutes 
a  debt  against  the  bankrupts,  is  reasonably  certain.     Whether 
the  debt  arises  from  a  promise  to  pay,  or  whether  it  arises 
from  a  duty  or  obligation  to  pay,  is  not  important.      {In  r& 
Jiasei/y  6  Benedict,  507 ;  StockweU  v.  United  States,  13  WcUL^ 
531,  where  the  point  is  expressly  decided  by  the  Supreme 
Court ;  Bailey  v.  JITew  York  Cental  R.  R.  Co.,  22  WaU,,  604; 
Chaffee  v.    United  States,  18    WaU.,  516;  In  re  Denny,  2 
HiU,  220 ;  2  Black.  Comm.,  153, 160,  look  3,  ch.  9.) 

2. 1  do  not  discuss  the  question,  whether  the  judgment  re- 
covered against  the  bankrupts  was  evidence  of  the  indebted- 
ness. If  it  was  a  valid  judgment,  it  should  be  held  to  afford 
competent  evidence  of  the  debt.  If  it  was  not,  it  must  be 
held,  in  these  proceedings,  as  no  judgment,  and  the  parties 
must  stand  as  if  there  were  no  judgment  in  existence.  In  the 
latter  events  the  claimant  must  establish  his  debt  by  proof 
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upon  the  merits.  This  was  done  in  the  present  case,  by  evi- 
dence obtained  from  the  books  and  papers  of  the  bankrupt, 
which  were  in  possession  of  the  collector  by  virtue  of  a  war- 
rant issned  by  the  District  Judge.  It  will  not  do  for  the  as- 
signee to  say  that  the  judgment  is  forbidden  by  law  to  be  re- 
covered, and  that  it  is  no  judgment  and  affords  no  proof  of 
the  existence  of  the  debt,  and  to  say,  also,  that  it  is  a  good 
enough  judgment  to  merge  the  original  claim  and  prevent 
proof  thereof  by  the  owner.  He  cannot  thus  blow  hot  and 
cold  with  the  same  breath. 

3.  It  is  objected,  that  evidence  taken  from  the  bankrupts' 
books,  which  had  been  seized  under  the  Act  of  March  2d, 

1867,  (14  TJ,  S.  Stat  ait  Large^  547,)  was  improperly  admitted. 
Waiving  the  suggestion  that  this  objection  was  not  taken  on 
the  trial,  and  waiving  the  question  whether  this  objection,  if 
good,  is  available  to  an  assignee,  it  is  sufficient  to  say,  that  I 
have  carefully  examined  this  subject  in  the  case  of  United 
States  V.  Hughes^  (12  Blaichf.  C.  C.  H.^  553,)  and  have  reached 
the  conclusion,  that  the  objection  is  not  tenable.    The  Act  of 

1868,  which  it  is  supposed  will  exclude  this  evidence,  applies 
only  to  the  evidence  derived  from  a  personal  examination  of 
a  party  or  witness,  not  to  evidence  found  in  books  or  papers, 
and  which  may  have  been  obtained  under  the  statute  re- 
ferred to. 

The  order  must  be  affirmed 
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Dion  Boucicault  vs.  Joshtta.  Haet.    In  Equity. 


In  order  to  secure  a  copyright  of  a  book  or  a  dramatic  composition,  uider  the 
Revised  Statutes,  it  is  necessary  not  only  to  deposit  with  the  librarian  of 
Congress  a  printed  copy  of  the  title  of  the  work,  but  the  work  must  be  pub- 
lished within  a  reasonable  time  after  such  deposit  of  the  printed  copy  of  the 
title,  and  two  copies  of  the  work  must,  within  ten  days  from  its  publication, 
be  deliyered  to  the  librarian. 
Where  a  printed  copy  of  the  title  of  a  dramatic  composition  was  deposited  in 
October,  1874,  and  a  bill  was  filed  in  February,  1875,  to  restrain  an  infringe- 
ment of  the  copyright  of  the  work,  but  the  bill  did  not  allege  any  publication 
of  the  work,  or  any  delivery  of  copies,  or  any  reason  why  the  same  had  not 
been  done,  it  was  held,  on  demurrer,  that  the  bill  did  not  show  that  a  com- 
plete copyright  had  been  obtained. 
The  exclusiye  right  to  publicly  perform  a  dramatic  composition,  under  section 
4966  of  the  Revised  Statutes,  is  dependent  upon  the  existence  of  a  copyright 
therefor. 
Under  section  4967  of  the  Revised  Statutes,  a  person  who  had  printed  and 
published  part  of  a  dramatic  composition,  without  the  consent  of  its  author,  he 
being  a  citizen  of  the  United  States,  and  had  publicly  announced  his  inten- 
tion to  sell  copies  of  the  same,  was  restrained,  by  injunction,  from  printing 
or  publishing  the  work. 
Where  the  author  of  a  dramatic  composition  has  not  printed  it,  but  has  only 
permitted  and  procured  it  to  be  represented  on  the  stage  of  a  public  theatre 
for  his  own  benefit,  and  through  his  selected  channels,  he  has  not  abandoned 
it  or  dedicated  it  to  the  public,  nor  has  he  published  it,  within  the  meaning 
of  the  proyisions  of  the  Revised  Statutes  in  regard  to  copyrights. 
The  right  of  an  anthor  of  a  dramatic  composition,  to  retain  and  use  it  for  his 

personal  benefit,  without  publication,  is  a  conmion  law  right. 
This  Coort  has  no  power  to  administer  common  law  relief  in  a  suit  between  cit- 
izens of  the  same  State. 

(Before  Hmrr,  J.,  Southern  Districtof  New  York,  June  26th,  1875.) 

HuKT,  J.  The  facts,  as  alleged  in  the  bill,  are  as  follows : 
The  complainant,  Dion  Boncicanlt,  a  citizen  of  the  United 
States,  and  a  resident  of  the  State  of  New  York,  before  Octo- 
ber 26th,  1874,  composed  and  wrote  a  dramatic  composition 
called  the  "  Shanghraun,"  of  which  he  is  sole  proprietor. 
On  the  26th  of  October,  1874,  he  mailed  to  the  librarian  of 
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CoDgresfl  a  printed  copy  of  the  title  of  this  play,  and  received 
from  the  said  librarian  the  usual  certificate  setting  forth  the 
said  filing  of  the.  title  of  said  dramatic  composition, ''  the  right 
whereof  he  "  (said  Boucicaqlt)  "  claims  as  author  and  proprie- 
tor, in  conformity  with  the  laws  of  the  United  States  respect- 
ing copyrights."  He  complied  in  all  respects  with  all  the 
provisions  of  the  Revised  Statutes  of  the  United  States  as  to 
copyrights.  On  the  24th  of  November,  1874,  Boucicault 
caused  said  play  to  be  performed  before  persons  licensed  by 
him  to  witness  the  same,  at  Wallack's  Theatre,  for  the  es})ecial 
benefit  of  said  Boucicault,  and  such  performances  have  con- 
tinued there  for  his  benefit  and  profit,  and  said  drama  has 
never  been  performed  otherwise  or  elsewhere  with  his  con- 
sent. Boucicault  never  printed  said  play  for  circulation  or 
publication  or  sale,  and  the  play  is  still  in  manuscript,  and  haa 
never  been  published,  circulated  or  sold,  or  copied,  or  used,  in 
any  way,  with  the  permission  of  Boucicault,  unless  in  the  said 
performance  of  said  play  at  Wallack's  Theatre,  for  Boucicault's 
benefit.  The  defendant  Hart  is  owner  of  a  theatre  on  Broad- 
way, called  the  Theatre  Comique.  He  possessed  himself,  sur- 
reptitiously, without  the  consent  of  Boucicault,  of  the  manu- 
script of  the  '^  Shaughraun,"  thus  made  himself  acquainted 
with  its  contents,  and  printed  and  published  the  manuscript, 
or  a  material  part  thereof,  under  the  name  of  the  "  Skibbeah,'* 
a  play  which  professed  to  be  "  arranged  "  by  one  G.  L.  Stout. 
This  play  has  twelve  scenes,  and  eight  of  them  are  copied 
from  Boucicault's  play  of  the  "  Shaughraun."  Defendant  has 
printed  and  published  said  "  Skibbeah,"  and  publicly  an- 
nounced his  intention  tp  sell  copies  of  the  same,  containing 
these  eight  scenes  of  Boucicault's  play,  without  the  license  or 
consent  of  Boucicault.  Defendant  did  also,  on  the  26th  of 
January,  1875,  and  continuously  since  then,  up  to  the  grant- 
ing of  an  injunction  in  this  suit,  publicly  represent  this 
"  Skibbeah  "  at  his  Theatre  Comique,  on  Broadway.  Bou- 
cicault, at  that  time,  remonstrated  with  the  defendant,  in  writ- 
ing, against  his  representing  this  play.  The  "  Skibbeah,"  as 
far  as  these  eight  scenes  are  concerned,  is  merely  a  copy  of 
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Boncicault's  ^^  Shanghraun."  It  is,  in  plot,  eituation,  stage 
bnsiness,  language,  costomes,  scenery,  incidents,  and  series 
and  seqaence  of  events,  identical  with  Boucicault's  play  of  the 
"  Shanghraan."  The  four  scenes  which  are  not  taken  from 
the  "  Shanghraun"  are  taken  from  a  play  of  which  one  Beeve 
18  author,  called  "  Pyke  O'Callaghan,"  and  these  four  scenes 
are  merely  introductory  and  accessory  to  the  other  eight  scenes, 
which  contain  the  material  part  of  the  said  ^^  Skibbeah,"  and 
are  a  mere  copy  of  Boucicault's  "  Shaughrann."  The  bill 
prays  for  an  injunction  restraining  the  defendant  from  per- 
forming and  representing  the  said  play,  or  from  printing  or 
publishing  any  copy  of  the  same,  and  for  other  relief. 

To  this  bill  the  defendant  demurs  upon  the  following 
grounds,  viz. :  For  that  it  appears,  on  the  face  of  the  bill,  that 
the  said  drama  called  ^^  Shaughraun"  has  been  for  a  greater 
period  than  ten  days  prior  to  the  commencement  of  this  suit, 
publicly  performed,  and  caused  to  be  publicly  performed,  by 
the  complainant,  upon  the  stage  of  a  theatre ;  and  it  does  not 
appear  by  said  amended  bill  that  two  printed  copies  of  said 
drama,  or  any  copies  thereof,  were  filed  in  the  office  of  the 
librarian  of  Congress,  or  sent  by  mail  to  said  librarian  of 
Congress,  at  Washington,  District  of  Columbia,  within  ten 
days  after  the  public  performance  thereof,  or  at  any  other 
time ;  and  for  that  it  is  alleged,  in  said  amended  bill,  that  the 
complainant  has  never  published,  or  caused  to  be  published, 
the  said  drama  called  ^^  Shanghraun ; "  and  for  that  it  does 
not  appear,  by  said  amended  bill,  that  the  complainant  has 
ever  given  any  notice  that  he  has  complied  with  the  require- 
ments of  the  Acts  of  Congress  respecting  copyrights ;  and  for 
that  it  does  not  appear,  by  said  amended  bill,  that  the  com- 
plainant has  ever  given  any  notice  that  the  said  drama  is  se- 
cured by  copyright. 

It  is  admitted,  by  these  pleadings,  that  the  plaintiff  is  the 
author  of  the  literary  work  in  question.  It  is  also  admitted, 
that  the  defendant,  without  the  consent,  and  against  the  re- 
monstrance, of  the  complainant,  made  use  of  said  work  for  his 
own  benefit,  by  performing  the  same  at  his  theatre,  and  by 
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printing  and  publishing  copies  thereof.  The  defendant  in- 
sists, that,  in  so  doing,  he  has  violated  no  law  of  the  land ;  in 
other  words,  that  the  complainant  has  not  taken  the  measures 
necessary  to  secure  to  himself  the  exclusive  right  to  the  perform- 
ance or  the  publication  of  the  drama  called  the  ^^  Shaughraun.'^ 
The  complainant  relies  upon  the  deposit  of  a  printed  copy  of 
the  title  with  the  librarian  of  Congress,  as  the  act  upon  which 
the  grant  of  copyright  depends,  and,  having  performed  the- 
act,  insists  that  his  copyright  is  complete.  The  defendant 
takes  the  position,  that,  no  copies  of  the  work  being  filed 
with  the  librarian,  there  is  no  right  to  sue ;  and  that,  to  en- 
title an  author  to  copyright,  the  author  must  deposit  the  book^ 
as  well  as  the  title,  with  the  librarian.  This  is  the  first  ques- 
tion to  be  considered. 

There  is  no  common  law  of  copyright  which  can  affect  this 
case.  (  Wheaton  v.  PeterSy  8  Peters^  657.)  The  rights  of  the 
complainant  to  a  copyright,  if  any  he  has,  are  conferred  by 
the  Constitution  and  the  statutes  of  the  United  States.  It  is 
there  that  we  must  look  for  them,  and,  unless  there  found,, 
they  do  not  exist.  If  conditions  are  imposed  by  statute,  as 
preliminary  to  the  existence  of  such  rights,  their  performance 
must  be  shown.  All  the  conditions  clearly  imposed  by  Con- 
gress are  important,  and  their  performance  is  essential  to  a 
perfect  title.  (  WheaUm  v.  Peters^  supra.)  The  Constitution^ 
in  section  eight,  article  one,  gives  to  Congress  power  "  to  pro- 
mote the  progress  of  science  and  useful  arts,  by  securing,  for 
limited  times,  to  authors  and  inventors,  the  exclusive  right  to- 
their  respective  writings  and  discoveries."  The  first  Act  of 
Congress  upon  this  subject  was  passed  May  Slst,  1790.  (1 
U.  8.  Stat,  at  Large^  124.)  The  first  section  of  that  Act  se- 
cured to  the  author  the  sole  right  of  printing,  publishing,  and 
vending  his  map,  chart,  or  book,  for  the  term  of  fourteen 
years  "from  the  recording  the  title  thereof  in  the  clerk's 
office,  as  is  hereinafter  directed."  The  third  section  provided^ 
that  "  no  person  shall  be  entitled  to  the  benefit  of  this  Act,'** 
where  such  book  has  been  already  published,  "  unless  he  shall 
first  deposit,  and,  in  all  other  cases,  unless  he  shall  before 
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publication  deposit,  a  printed  copy  of  the  title  *  *  *  in  the 
clerk's  oflSce,"  &c.  "  And  such  author  *  *  *  shall,  within 
two  months,  *  *  *  cause  a  copy  of  the  said  record  to  be 
published  in  one  or  more  of  the  newspapers  printed  in  the 
United  States,  for  the  space  of  four  weeks."  The  fourth  sec- 
tion required,  that,  within  six  months  after  the  publishing 
thereof,  a  copy  of  the  book  should  be  delivered  to  the  Secre- 
tary of  State,  to  be  preserved  in  his  office.  The  sixth  section 
provided,  that  any  person  who  shall  print  or  publish  any  man- 
uscript without  the  consent  of  the  author,  &c.,  shall  be  liable 
to  damages.  By  a  statute  passed  April  29th,  1802,  (2  U.  S. 
Stat,  at  Largey  171 ,)  it  was  enacted,  that,  in  addition  to  the 
above  requisites,  the  author  should  give  information  by  caus- 
ing a  copy  of  the  required  record  to  be  inserted  in  the  title 
page  or  the  page  of  the  book  next  to  the  title.  This  Act  of 
1802  was  repealed,  and  the  copyright  Acts  were  amended,  in 
1831.  (Act  of  February  3d,  1831,  4  U.  S.  Stat,  at  Large, 
436.)  Section  4  of  that  Act  provided,  that  no  person  should 
be  entitled  to  the  benefit  of  the  Act,  unless  he  should,  before 
publication,  deposit  a  printed  copy  of  the  title  of  the  book, 
Ae^,  with  the  clerk  of  the  District  Ooart  where  the  author  re- 
sided. It  also  provided,  that  the  author  or  proprietor  of 
such  book,  &c.,  should,  within  three  months  from  the  pabli- 
eation  of  said  book,  &c.,  deliver  a  copy  of  the  same  to  the 
clerk.  The  5th  section  of  that  Act  provided,  that  no  person 
shoald  be  entitled  to  the  benefit  of  the  Act,  unless  he  should 
give  information  of  copyright  being  secured,  by  causing  to  be 
inserted,  in  each  copy  of  each  edition  published,  the  words 
"Entered  according  to  Act  of  Congress,"  &c.  In  July,  1870, 
Congress  passed  an  Act  to  revise,  consolidate  and  amend  the 
statutes  respecting  patents  and  copyrights,  (16  U.  S.  Stat,  at 
Large,  198.)  By  section  90  of  that  Act,  it  was  provided^ 
''  that  no  person  shall  be  entitled  to  a  copyright,  unless  he 
shall,'  before  publication,  deposit  in  the  mail  a  printed  copy  of 
the  title  of  the  book,  or  other  article,  or  a  description  of  the 
painting,  drawing,  &c.,  for  which  he  desires  a  copyright,  ad- 
dressed to  the  librarian  of  Congress,  and,  within  ten  days 
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from  the  pablication  thereof,  deposit  in  the  mail  two  copies 
of  Boch  copyright  book  or  other  article,     *    *    *    to  be  ad- 
dressed to  said  librarian  of  Congress,  as  hereinafter  to  be  pro- 
vided."     The  librarian  is  then  directed  to  make  a  record  of 
the  name  of  such  copyright  book,  in  words  specifically  pre- 
scribed, and  to  give  a  copy  of  the  same  to  the  proprietor.    By 
section  93,  the  proprietor  of  every  copyright  book  is  required 
to  mail  to  the  librarian  of  Congress,  within  ten  days  after  its 
publication,  two  complete  printed  copies  thereof,  and  a  copy 
of  every  subsequent  editiou.     Section  97  enacts,  that    no 
person    shall   maintain   an  action  for  the  infringement    of 
his  copyright,  unless  he  shall  insert  a  notice  thereof  on  the 
title  page  or  the  page   immediately   following.     The  vari- 
ous Acts  mentioned  have  been  referred  to,  to  show  to  some 
extent  the  history  and    previous   condition  of  the  law  on 
the  subject  under  consideration.     They  are  all  superseded  by 
the  Bevised  Statutes  of   the  United  States,  a  work  under- 
taken by  authority  of  a  statute  passed  June  27th,  1866,  (14 
U.  S,  Stat  at  Large^  74,)  and  taking  effect  on  the  1st  day 
of  December,  1873,  (§  5595.)      Those  statutes  provide  as 
follows :     Section  4952  provides,  that    the  author  of    any 
book,  map,  dramatic  composition,  &c.,  on  complying  with  the 
provisions  of  the  chapter,  shall  have  the  sole  liberty  of  pub- 
lishing and  printing  the  same,  and,  in  the  case  of  a  dramatic 
composition,   of  publicly    representing  the  same.     Section 
4953  provides,  that  copyrights  shall  be  granted  for  the  term 
of  twenty-eight  years  from  the  time  of  recording  the  title 
thereof  in  the  manner  thereinafter  directed.     Section  4956 
provides,  that  no  person  shall  be  entitled  to  a  copyright, 
unless  he   shall,  before  publication,  mail  to  the  librarian  of 
Congress  a  printed  copy  of   the  title  of  the  book  or  other 
article,  &c.,  for  which  he  desires  copyright,  nor  unless,  within 
ten  days  from  publication,  he  mails  two  copies  of  the  copy- 
right book  or  other  article  to  the  librarian.      Section  4957 
provides,  that,  immediately  on  receipt  of  the  printed  copy  of 
the  title  of  the  copyright  book  or  other  article,  the  librarian 
is  forthwith  to  record  the  same  ;  and  that  he  shall  give  a  copy 
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of  the  same  when  required.  Section  4959  requires  the  de- 
livery to  the  librarian  of  Congress  of  two  copies  of  the  book, 
within  ten  days  'after  publication.  Section  4960  provides, 
that  the  proprietor  of  a  copyright  book  or  other  article,  fail- 
ing to  mail  printed  copies  of  the  book,  &c«,  is  to  pay  a  pen- 
alty of  twenty-five  dollars.  Section  4964,  referring  to  books, 
provides,  that,  if  any  person,  after  the  recording  of  the  title 
of  any  book,  shall,  without  the  consent  of  the  proprietor  of 
the  copyright  first  had  in  writing,  print  or  publish  any  copy 
of  said  book,  he  shall  forfeit  the  copy,  and  be  liable  to  an 
action.  Section  4965  makes  a  similar  provision  as  to  maps, 
eharts,  &c.,  and  protects  them  from  the  time  of  the  recording 
of  the  title.  Section  4966  provides,  that  any  person  publicly 
performing  any  dramatic  composition  for  which  a  copyright 
has  been  obtained,  shall  be  liable  to  damages.  Section  4967 
provides,  that  any  person  who  shall  print  or  publish  any  man- 
uscript without  the  consent  of  the  author,  who  is  a  resident  of 
the  United  States,  shall  be  liable  for  all  damages  occasioned 
by  such  publication. 

In  applying  these  statutes  to  the  question  before  us,  viz., 
whether  a  copyright  becomes  a  perfected  right  upon  the  filing 
of  the  title  of  the  book  or  composition  with  the  librarian,  or 
whether  a  deposit  of  the  book  is  also  necessary  to  complete 
that  right,  two  points  are  apparent.  The  first  is,  that  the 
letter  of  the  law  does  not,  in  any  of  the  statutes  cited,  former 
or  present,  require  the  book  to  be  filed,  to  confer  a  copyright. 
Under  all  of  the  statutes  referred  to,  from  that  of  1790  to 
the  Revised  Statutes,  the  words  of  the  law  refer  to  filing  the 
title  page,  and  not  to  the  deposit  of  the  book.  The  second 
suggestion  is,  that  it  seems  to  be  assumed  throughout  all  of 
the  statutes,  that  a  copy  of  the  book  will,  and  must,  within  a 
short  time  after  filing  the  title  page,  be  filed  with  the  libra- 
rian of  Congress.  Of  this  idea,  section  4956  of  the  Eevised 
Statutes  affords  an  illustration.  It  had  been  enacted  in  the 
previous  sections,  that  a  copyright  should  be  secured  to 
anthers,  designers  and  composers;  and,  in  this  sect'iou,  a 
definition  is  given,  in  a  negative  form,  of  the  persons  entitled 
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to  the  benefit  of  the  law.  '^  No  person  shall  be  entitled  to  a 
copyright,  nnless  he  shall,  before  publication,  deliver  at  the 
office  of  the  librarian  of  Congress,  or  deposit  ^n  the  mail, 
addressed  to  the  librarian  of  Congress,  *  *  *  a  printed 
copy  of  the  title  of  the  book,  &c.,  nor  unless  he  shall,  also, 
within  ten  days  from  the  publication  thereof,  deliver,  &c.,  or 
deposit,  &c.,  addressed  to  the  librarian,  &c.,  two  copies "  of 
the  book,  &c.  Any  person  shall  be  entitled  to  a  copyright, 
who,  before  publication,  first,  shall  deliver  to  the  librarian  a 
printed  copy  of  the  title  of  the  book,  and  second,  shall, 
within  ten  days  afler  the  publication  thereof,  deliver  to  the 
librarian  two  copies  of  the  same.  The  book  may  not  be 
printed  or  published  when  the  title  page  is  filed,  and  some 
right,  (inchoate  perhaps',)  seems  intended  to  be  secured  as  of 
that  date,  although  an  actual  printing  or  publication  is  not 
then  made.  But  the  expression  ^^  before  publication  "  is  based 
upon  the  idea  that  a  printing  or  publishing  will  soon  occur. 
This  is  put  into  clear  meaning  by  the  next  clause  of  the  sec- 
tion, that  the  author  shall  not  be  entitled  to  copyright,  unless, 
"  within  ten  days  from  the  publication  "  he  shall  deliver  two 
copies  to  the  librarian.  This  means,  that  the  author  is  re- 
quired to  publish  his  work,  and,  after  he  has  so  published  it, 
SLtid  within  ten  days,  he  shall  deliver  two  copies  to  the  li* 
brarian.  It  is  not  a  fair  interpretation  of  this  section  to  hold, 
that  the  filing  of  the  title  entitles  to  a  copyright  fully  and 
absolutely,  and  that  this  may  be  defeated  by  a  publication, 
and  failure  to  deliver  two  copies,  but,  as  long  as  there  is  no 
publication,  although  it  continue  indefinitely,  there  is  no  lapse 
of  the  right.  This  construction  is  not  permitted  either  by 
that  idea  which  secures  benefits  to  the  author  or  inventor, 
upon  the  theory  that  the  public  is  to  be  benefited,  as  well  as 
himself,  by  his  works,  or  by  the  principle  pervading  all  thia 
branch  of  the  laws  of  patents,  trade-marks,  and  copyrights, 
that  an  author  or  inventor  must  put  his  claim  into  the  form  of 
a  well  defined  specification,  work  or  composition,  and  so  place 
it  upon  record  that  he  cannot  alter  it'  to  suit  circumstances, 
and  so  that  other  authors  and  inventors  may  know  precisely 
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what  it  is  that  has  been  written  or  invented.  The  idea  that 
an  inventor  may  secure  a  patent -for  an  invention  of  which  he 
should  not  be  required  to  file  a  specification,  would  not  be 
tolerated,  fie  may  file  preliminary  or  precautionary  papers 
until  his  invention  shall  be  completed,  he  may  amend  his 
specifications,  and  he  may  obtain  reissues.  It  was  never 
heard,  however,  that  he  could  conceal  the  particulars  of  his 
invention,  and,  by  filing  a  general  statement  of  a  discovery  or 
improvement,  cut  off  the  rights  and  claims  of  others.  The 
principle  I  conceive  to  be  the  same  in  regard  to  a  copyright, 
and  I  hold,  that,  to  secure  a  copyright  of  a  book  or  a  dra- 
matic composition,  the  work  must  be  published  within  a  rea- 
sonable time  after  the  filing  of  the  title  page,  and  two  copies 
be  delivered  to  the  librarian.  These  two  acts  are,  by  the 
statute,  made  necessary  to  be  performed,  and  we  can  no  more 
take  it  upon  ourselves  to  say  that  the  latter  is  not  an  indis- 
pensable requisite  to  a  copyright,  than  we  can  say  it  of  the 
former. 

In  examining  the  rights  of  parties  under  the  statutes  of 
1790  and  of  1802,  the  Court  held,  in  Wheaton  v.  Peters, 
(8  PeterSj  664,)  that,  to  secure  a  copyright,  all  the  requisites 
of  the  statute  must  be  complied  with.  ^'  The  acts  required," 
say  the  Court,  '^  to  be  done  by  an  author,  to  secure  his  right, 
are  in  the  order  in  which  they  must  naturally  transpire. 
First,  the  title  of  the  book  is  to  be  deposited  with  the  clerk, 
and  the  record  he  makes  must  be  inserted  in  the  first  or 
second  page ;  then  the  public  notice  in  the  newspapers  is  to 
be  given  ;  and,  within  six  months  after  the  publication  of  the 
book,  a  copy  must  be  deposited  in  the  Department  of  State. 
A  right  undoubtedly  accrues  on  the  record  being  made  with 
with  the  clerk  and  the  printing  of  it  as  required  ;  but  what  is 
the  nature  of  that  right }  Is  it  perfect  ?  If  so,  the  other  two 
requisites  are  wholly  useless.  *  *  *  But  we  are  told  they 
Are  unimportant  acts.  If  they  are  indeed  wholly  unimportant, 
Congress  acted  unwisely  in  requiring  them  to  be  done.  But, 
whether  they  are  important  or  not,  is  not  for  the  Court  to 
•determine,  but  the  Legislature.     *     *     *    They  are  acts 
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which  the  law  requires  to  be  dooe,  and  may  this  Ooort  dis- 
pense with  their  performance  ?  *  *  *  The  notice  could  not 
be  published  until  after  the  entry  with  the  clerk,  nor  could 
the  book  be  deposited  with  the  Secretary  of  State  until  it  was 
published.  But  these  are  acts  which  are  not  less  important 
than  those  which  are  required  to  be  done  previously.  They 
form  a  part  of  the  title,  and,  until  they  are  performed,  the 
title  is  not  perfect.  The  deposit  of  the  book  in  the  Depart- 
ment of  State  may  be  important  to  identify  it  at  any  future 
period,  should  the  copyright  be  contested,  or  an  unfounded 
claim  of  authorship  be  asserted." 

The  language  of  the  Bevised  Statutes  is  stronger  than  that 
of  the  Act  of  1870.  By  the  latter  Act,  (16  U.  S.  Stat.  <U 
Largej  213,)  it  was  provided,  that  no  person  should  be  en- 
titled to  a  copyright  unless  he  should  file  the  title  page  witb 
the  librarian,  ^^and,  within  ten  days  from  the  publication* 
thereof,  deposit  in  the  mail  two  copies  of  such  copyright 
book,"  &c.  In  the  Revised  S^tutes,  two  negatives  are  dis- 
tinctly specified,  and,  in  either  case,  the  defect  is  fatal.  He 
must  file  his  title  page — if  he  fails  in  this,  he  fails  in  all — but 
he  cannot  then  have  his  copyright,  ^^  unless  he  shall  also''' 
deliver  two  copies  within  ten  days  from  publication.  In  ad- 
dition to  the  first  he  must  also  perform  the  second  require- 
ment. (See  the  opinion  of  Sawyer,  C.  J.,  in  Parkinson  v. 
LasaJlej  21  Int  Hev.  lieCy  p.  163 ;  Ewer  v.  Coxe^  4  Wash,  Gi, 
C.  J?.,  490 ;  Baker  v.  Taylor,  2  Blatchf.  C.  C\  li.,  82.) 

In  this  case,  the  title  page  was  filed  on  the  26th  of  Octo- 
ber, 1874.  The  bill,  verified  in  February,  1875,  does  not 
allege  any  publication  of  the  work,  or  any  delivery  of  copies^ 
or  any  reason  why  the  same  has  not  been  done. 

The  complainant  also  insists  that  this  action  can  be  sus- 
tained by  virtue  of  section  4966  of  the  Revised  Statutes^ 
That  section  provides,  that  any  person  publicly  perfdrming^ 
any  dramatic  composition  for  which  a  copyright  has  been, 
obtained,  without  the  consent  of  the  proprietor,  shall  be  liable 
in  damages,  as  therein  stated.  If  no  copyright  has  beeir 
obtained  by  the  complainant  for  this  composition,  there  haa* 
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been  no  yiolation  of  a  right  secured  by  this  section,  and  he 
takes  nothing  nnder  this  claim.  By  the  Act  of  August  ISth, 
1856,  (11  TJ.  S.  Stat,  at  Zarge^  138,)  it  was  enacted,  that  the 
granting  of  a  copyright  to  the  author  of  a  dramatic  composi- 
tion should  be  deemed  to  confer  upon  him  the  sole  right  to 
perform  and  represent  the  same  on  any  stage,  during  the 
period  for  which  the  copyright  was  obtained.  The  same 
power  is  fpund  in  section  101  of  the  statutes  of  1870,  (16  U. 
&  Stoit.  at  Lofrge^  214.)  Like  the  exclusive  right  to  print,  the* 
exclusive  right  to  perform,  so  far  as  these  statutes  are  con- 
eemed,  is  dependent  upon  the  existence  of  a  copyright. 

The  bill  alleges,  also,  that  the  defendant  has,  withont  the 
eonsent  of  the  complainant,  printed  and  published  eight 
scenes  of  his  play,  and  has  publicly  announced  his  intention 
to  sell  copies  of  the  same.  This  proceeding  is  ip  violation 
of  section  4967  of  the  Bevised  Statutes,  which  provides,  that 
every  person  who  shall  print  or  publish  any  manuscript  with- 
OQt  the  consent  of  the  author,  if  such  author  is  a  citizen  of 
the  United  States,  or  resident  therein,  shall  be  liable  to  the 
author  for  all  damages  occasioned  by  such  injury.  The  de- 
murrer admits  this  publication,  and  the  defendant  must  be 
restrained  from  printing  or  publishing  the  play. 

The  defendant  seeks  to  avoid  the  effect  of  this  allegation, 
by  the  statement,  that  the  bill  does  not  aver  that  such  pub- 
lication took  place  after  the  recording  of  the  title  of  the 
complainant's  play.  This  averment  is  not  exressly  made, 
but  it  must  be  taken  to  be  the  fact,  upon  the  pleadings.  It 
is  averred,  that  the  complainant  composed  and  wrote  the 
play  previously  to  November  14th,  1874 ;  that,  in  October,  he 
filed  a  copy  of  the  title  page,  and  the  librarian  recorded  the 
same  in  the  proper  book  kept  for  that  purpose ;  that,  on  the 
14th  of  November,  he  caused  the  same  to  be  performed  at 
Wallack's  Theatre ;  that  he  has  never  printed  the  play  for 
circulation ;  and  that  the  defendant,  by  means  unknown  to 
him,  has  obtained  a  knowledge  of  the  contents  of  the  man- 
uscript, and,  without  his  consent,  has  printed  the  same.  The 
fair  meaning  of  this  is,  that  this  action  of  the  defendant  took 
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place  after  the  title  of  the  play  had  been  deposited  and  re- 
corded. 

In  dealing  with  this  case,  I  have  given  no  effect  to  the 
general  allegation  of  the  bill,  that  the  ^'  complainant  has  com- 
plied in  all  respects  with  the  requirements  of  the  Hevised 
Statutes,"  that  were  necessary  to  enable  him  to  copyright  his 
composition.  A  demurrer  admits  allegations  of  fact  only, 
not  allegations  or  inferences  of  law.  That  the  allegation  in 
^question  is  not  one  of  fact  is  well  illustrated  by  this  case. 
Does  the  allegation  include  an  averment  that  the  complainant 
bas  deposited  with  the  librarian  printed  copies  of  his  work 
as  well  as  of  his  title  page  i  If  such  deposit  is  a  requirement 
of  the  statute,  it  does  include  it.  If  it  is  not,  it  does  not  in- 
clude it.  We  are  thus  directed  at  once  to  the  solution  of  a 
<][uestion  of  law  instead  of  a  point  of  fact.  Instead  of  aver- 
ring that  he  has  deposited  a  copy  of  his  title  page,  and  also 
two  copies  of  the  body  of  the  book,  the  bill  alleges  that  the 
complainant  has  deposited  a  copy  of  his  title  page,  and  that 
he  has  never  published  his  work,  and  was,  therefore,  not  re- 
quired by  the  statute  to  deposit  copies  of  the  work.  This  is 
the  legal  effect  of  the  averment. 

I  am  also  of  the  opinion,  that  there  has  never  been  a  pub- 
lication by  the  complainant  of  this  work,  within  the  meaning 
of  the  statute.  The  work  has  not  been  printed  by  the  author, 
nor  has  it  been  abandoned  or  dedicated  to  the  public.  The 
author  has  permitted  and  procured  its  representation  for  his 
own  benefit,  and  through  his  selected  channels.  This  does 
not  amount  to  a  publication  within  the  statute,  or  a  dedication 
to  the  use  of  the  public.  {Coleman  v.  Wathen,  5  T.  -B.,  245  ; 
Palmer  v.  Be  Witt,  2  Sweeny,  647 ;  8.  C,  47  N.  T.,  532 ; 
BarUette  v.  Crittenden,  4  McLecm,  300 ;  Boberts  v.  Myers^  23 
Monthly  Lavo  Rep.,  396 ;  Keene  v.  Kimlall,  Id.,  660.)  The  En- 
glish decision,  {Bouoicault  v.  Delafield,  9  Law  Tim^s,  new  se- 
ries, 709,)  cited  to  the  contrary,  is  based  upon  the  peculiar  lan- 
guage of  the  English  statute,  and  is  not  an  authority  in  this  case. 

I  am  of  the  opinion,  however,  that  the  defendant  has  vio- 
lated the  complainant's  common  law  right  of  ownership  in 
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his  dramatic  composition.  The  copyright  law  is  intended  to 
preserve  to  the  complainant  his  exclusive  right  to  multiply 
copies,  to  publish,  and,  in  my  judgment,  only  attaches  per- 
fectly where  a  publication  is  made.  The  ownership,  however, 
and  the  right  of  an  author  to  retain  and  use  his  dramatic 
works,  for  his  personal  benefit,  without  publication,  is  a  com- 
mon law  right.  It  is  recognized  and  defined  by  the  statutes 
cited,  but  it  exists  independently  of  the  statutes.  In  Palmer 
V.  Be  WUtj  (2  Sweeny  J  547,)  the  Court  says :  "  Whatever 
may  have  been  the  conflict  of  judicial  opinion  upon  the  effect 
of  copyright  laws  upon  the  common  law  rights  of  authors,  it 
has  never  been  disputed,  that,  by  the  common  law,  an  author 
has,  until  publication,  a  property  in  his  literary  work,  capable 
of  being  held  and  transmitted,  and  in  the  exclusive  possession 
and  enjoyment  of  which  he  and  his  assignees  will  be  pro- 
tected." In  the  opinion  of  Monell,  Justice,  in  that  case,  all 
the  authorities  are  collected  and  presented.  The  same  case  is 
reported  in  47  N.  Z".,  532.  It  is  there  held,  that  the  repre- 
sentation of  a  play  on  the  stage  is  not  such  a  publication  or 
dedication  to  the  public  as  authorizes  others  to  print  and  pub- 
lish it  without  the  author's  permission.  The  manuscript  and 
the  author^s  right  are  still  within  the  protection  of  the  law. 
Bie  common  law  rights  of  authors  to  their  literary  productions, 
as  they  existed  at  common  law,  are  now  recognized.  The 
author  has  the  exclusive  right  to  the  first  publication  of  his 
work,  but  no  exclusive  right  to  multiply  copies  or  control  the 
subsequent  issues.  This  latter  right  is  the  creation  of  the 
statute  of  the  United  States.  {Boricicavlt  v.  Fox^  5  Blaichf, 
C.  C.  JS.y  97 ;  Boucicault  v.  Wood^  7  Am.  Law  Reg.^  550.) 
Assuming  this  to  be  so,  the  difficulty  arises,  that  this  Court 
has  no  power  to  administer  common  law  relief  in  a  suit  be- 
tween citizens  of  the  same  State.  The  Courts  of  the  State 
are  the  proper,  and,  usually,  the  exclusive  tribunals  for  the 
performance  of  that  duty.  The  United  States  have  jurisdiction 
of  common  law  questions  when  the  controversy  is  between 
citizens  of  different  States.  When  the  controversy  is  between 
citizens  of  the  same  State,  its  jurisdiction  is  limited  to  ques- 
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tioDB  arising  upon  or  under  the  laws  or  authority  of  the 
[Jnited  States. 

The  result  of  my  examination  is,  that  the  portions  of  the 
bill  based  upon  alleged  violations  of  the  statute  respecting 
copyright  cannot  be  sustained;  that  the  portions  thereof 
based  upon  the  alleged  violation  of  section  4967  of  the  Be- 
vised  Statutes  are  well  laid,  and  the  cause  of  action  therein 
set  forth  is  a  good  one ;  and  that  the  common  law  right  of  the 
complainant  to  a  protection  in  the  performance  of  his  play, 
constitutes  a  good  cause  of  action,  but,  by  reason  of  the  par- 
ties being  citizens  of  the  same  State,  this  Court  has  no  juris- 
diction to  enforce  the  same. 

The  demurrer  must,  therefore,  be  overruled,  and  the  de- 
fendant is  allowed  to  answer  within  thirty  days  after  service 
of  a  copy  of  the  order  overruling  the  demurrer. 

JOcJiard  G^Oorrrum^  for  the  plaintiflF. 

ATrUbroBe  H.  Purdy^  for  the  defendant. 


The  United  States,  Plaintiffs  in  Error 

A  lot  of  Jewelry,  Leon  Labbe,  Claimant  and  Defendant 

in  Error. 

S.  delivered  at  New  Torb,  to  the  purser  of  a  steamer  about  to  sail  from  there 
to  France,  a  package  of  jewelry,  corded  and  sealed,  and  addressed  to  L.  at 
Paris,  France.  An  officer  of  the  customs  obtained  the  package  from  the 
hands  of  the  purser,  on  board  of  the  vessel,  at*New  York,  and  made  seizure 
of  its  contents  as  forfeited,  for  having  been  landed  at  New  York,  from  a 
vessel  which  brought  them  from  Havana^  without  a  permit  from  the  collector. 
Suit  was  brought  against  the  diamonds,  as  forfeited.  L.  put  in  a  claim  to  the 
goods,  by  S.  as  his  agent,  the  claim  being  verified  by  S.  At  the  trial,  evi- 
dence was  offered,  on  the  part  of  the  United  States,  of  admissions  made  by 
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S.,  after  the  seiznTe,  to  the  effect  that  the  goods  had  been  left  with  him  by  L. 

their  owner,  for  sale,  that  L.  had  brought  them  from  Hayana,  and  that  8. 

had  been  unable  to  sell  them,  and  was  now  returning  them  to  their  owner 

in  France,  but  the  evidence  was  excluded:    Held,  that  the  eridence  was 

properly  excluded. 
WhUe  S.  had  the  goods  in  his  possession,  such  declarations  respecting  their 

ownership  and  hie  authority  to  dispose  of  them,  were  'Competent  eyidence. 
Statements  made  by  S.  after  he  gave  the  goods  to  the  purser,  were  narrative 

or  historicaL 
Declarations  by  S.,  while  in  possession  of  the  goods,  in  derogation  of  the  title 

of  L.,  were  not  competent  eTidenoe. 
Under  §  8082  of  the  Revised  Statutes,  possession  of  goods  is  not  sufficient  evi- 
dence to  authorize  conviction,  until  it  is  otherwise  proved  that  the  goods 

were  imported  contrary  to  law. 

(Before  Huirr,  J.,  Southern  District  of  New  York,  June,  26th,  1875.) 

Hunt,  J,  This  is  a  writ  of  error  to  the  District  Court  for 
the  Southern  District  of  New  York.  The  iuforination  alleges, 
that,  on  the  8th  of  August,  1874,  the  collector  of  the  port  of 
New  York  seized  a  package  of  diamonds  addressed  to  Leon 
Labbe,  and  imported  by  the  steamship  City  of  Merida,  as  for- 
feited to  the  United  States,  for  the  reason  that  they  were  un- 
laden from  the  ship  within  that  District,  without  a  permit 
from  the  collector.  A  monition  was  served  upon  Labbe  as 
the  claimant  of  the  goods.  Labbe  intervened  through  Jules 
Sazerac,  as  his  agent,  who  averred  that  Labbe  was  the  true 
and  lawful  owner  of  the  goods,  and  that  Sazerac  was  the  bailee 
thereof,  as  his  agent.  In  his  answer  and  plea  Labbe  denied 
that  the  goods  had  become  forfeited  as  alleged  in  the  informa- 
tion. The  cause  came  to  trial  before  the  Court  and  a  jury. 
To  maintain  his  case,  the  District  Attorney  called  as  a  witness 
James  S.  Chalker,  a  special  agent  of  the  Treasury  Depart- 
ment, who  testified,  that,  on  the  8th  of  August,  1874,  he  saw 
Sazerac  go  into  the  purser's  room  of  the  steamer  La  Fayette, 
then  lying  in  the  port  of  New  York,  with  a  package,  and 
soon  come  out  without  it ;  and  that  the  witness,  with  others, 
then  went  into  the  purser's  room  and  got  the  package  from 
the  purser,  which  he  produced  on  the  trial.  It  was  a  wooden 
box,  corded  and  sealed,  addressed  "  J.  M.  Leon  Labbe,  Paris, 
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per  steamer  La  Fayette."  The  witnees  seized  the  package^ 
opened  it,  and  found  it  to  contain  rings,  brooches,  lockets^ 
&c.,  set  with  diamonds.  Immediately  afterwards,  and  on  the 
dock,  he  saw  Sazerac,  who  told  him  he  had  left  the  package 
with  the  purser.  It  was  in  evidence,  that  the  La  Fayette  was 
not  a  recently  arrived  vessel,  bat  had  been  some  time  in  port^ 
was  preparing  to  sail  for  France,  and  on  the  same  day  did  sail 
for  France.  The  District  Attorney  then  put  this  question  to 
the  witness  Ohalker :  ^^  What  else  did  Sazerac  at  that  time  say 
to  you,  in  regard  to  the  goods  in  suit  ?''  This  question  was 
objected  to  by  the  claimant,  was  excluded  by  the  Court,  and 
the  District  Attorney  excepted  to  such  ruling.  The  District 
Attorney  further  oflFered  to  prove,  that,  after  Chalker  had 
seized  the  goods,  and  before  they  had  reached  the  seizing  de- 
partment of  the  custom  house,  Sazerac  made  admissions,  to 
the  effect  that  the  goods  had  been  left  with  him  for  sale  by 
Labbe,  their  owner,  that  Labbe  brought  them  from  Havana 
on  the  City  of  Merida,  in  June,  1 874,  and  that  he,  Sazerac, 
had  been  unable  to  sell  the  goods,  and  was  now  returning 
them  to  their  owner  in  France.  This  offer  was  rejected,  and 
the  District  Attorney  excepted.  Certain  other  evidence  was 
then  offered,  which  would  have  tended  to  prove  that  the 
goods  in  question  had  been  smuggled,  if  the  evidence  before 
excluded  had  been  given  in  the  case,  but  which  without  that 
evidence  was  of  no  value.  This  evidence  was  excluded  by 
the  Court,  and  the  District  Attorney  excepted. 

Upon  the  principles  of  law  applicable  to  that  subject,  the 
declarations  of  the  agent  Sazerac  are  not  admissible  to  charge 
his  principal  or  to  affect  his  property.  The  evidence,  aside 
from  declarations  or  admissions,  was  simply  this :  Sazerac 
had  the  goods  in  his  possession,  and  delivered  them,  boxed 
and  corded,  to  the  purser  of  the  steamer  La  Fayette,  then 
about  to  sail  for  France,  directed  to  Leon  Labbe,  at  Paris. 
While  he  had  the  goods  in  his  possession,  his  declarations 
respecting  their  ownership,  and  his  authority  to  dispose  of 
them,  were  competent  evidence.  {Bradley  v.  Spofford.  23 
Wew  Hainp.^  444.)    Even  then,  the  declarations  must  be  lim* 
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ited  to  such  matters  as  relate  in  some  measure,  and  more  or 
less  directly,  to  the  right  of  sale  or  the  agency. .  If  I  place 
my  horse  in  the  hands  of  an  agent,  with  directions  to  sell  him 
for  a  sum  not  less  than  $100,  his  statement  that  he  sells  on 
my  behalf,  and  that  the  price  named  was  fixed  by  me,  is  com- 
petent evidence,  and  whatever  inferences  may  be  justly  drawn 
from  these  facts  must  rest  upon  me.    But,  he  would  not  be 
authorized  by  such  agency  and  possession,  to  state  that  I  had 
obtained  the  horse  by  a  trespass  or  a  theft  of  the  property  of 
A.  B.,  and  thereby  destroy  my  title,  and  show  A.  B.  to  be 
the  real  owner  of  the  property.    Such  matter  has  no.connec- 
tioD  with  his  agency.    If  he  knows  the  fact  of  a  trespass  or  a 
theft  to  exist,  he  must  prove  it  as  a  witness,  but  he  cannot,  aa 
an  agent,  interject  it  into  the  case,  as  an  admission,  tp  the  in- 
jury of  his  principal.    The  general  rule  is,  that  the  declara- 
tions of  an  agent,  to  be  evidence,  must  constitute  a  part  of 
the  res  gestm.    They  must  be  made  in  the  transaction  of  the 
business,  and  must  constitute  a  part  of  it.    Historical  state- 
ments are  not  evidence.    Narratives  by  an  agent  are  not  evi- 
dence.    The  declarations  are  evidence  only  upon  the  theory^ 
that  when  and  as  an  agent  acts  for  his  principal,  he  does 
and  must  speak  for  him.    His  acts  would  not  ordinarily  be 
intelligible  if  separated  from  his  statements.    But,  when  the 
business  is  done,  and  the  transaction  is  actually  closed,  there 
is  necessity  neither  for  statements  nor  for  acts.    If  the  agent 
then  chooses  to  talk  about  the  matter,  he  talks  for  himself,, 
and  can  properly  charge  no  one  but  himself.    This  subject 
has  been  recently  examined  in  the  Supreme  Court  of  the 
United  States  by  Mr.  Justice  Strong,  in  the  case  of  Packet 
Co.  V.  Clough^  (20  WaU.^  628,)  where  the  authoritiies  are  cited,. 
and  the  principles  I  have  referred  to  are  laid  down. 

In  the  case  before  us,  the  declarations  of  Sazerac  were  all 
made  after  he  had  parted  with  the  control  and  possession  of 
the  goods.  He  had  delivered  them  to  the  purser  to  be  trans- 
ported to  Labbe,  the  owner.  This  ended  all  right  or  claim  on 
his  part.  They  had,  also,  been  seized  by  the  custom  house 
authorities,  and  were  in  their  possession.     The  duties  and  the 
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powers  of  Sazerac  as  an  agent  were  at  an  end.  Any  state- 
ments thereafter  made  by  him  were  narrative  or  historical  in 
their  nature.  This  was  necessarily  so.  His  agency  was  to 
sell.  That  was  ended,  first,  by  his  own  act  of  delivery  to  the 
purser,  and,  second,  by  the  action  of  the  revenue  officers  in 
seizing  the  goods.  If  he  spoke  at  all,  it  could  only  be  of  a 
past  transaction. 

Again,  if  the  statements  had  been  made  while  he  was  in 
possession  of  the  goods,  his  declarations  in  derogation  of  the 
title  of  his  principal  were  not  competent,  unless  there  is  some- 
thing in  the  position  of  the  parties  or  the  goods,  as  affected 
by  the  revenue  laws,  that  alters  the  general  law  on  this  sub- 
ject. The  District  Attorney  argues  that  such  is  the  fact,  and 
that  this  peculiarity  is  to  be  found  in  the  provisions  of  section 
3082  of  the  Revised  Statutes.  It  is  there  provided,  that,  "  if 
Any  person  shall  fraudulently  or  knowingly  import  or  bring 
into  the  United  States,  or  assist  in  so  doing,  any  merchandise, 
contrary  to  law,  or  shall  receive,  conceal,  buy,  sell,  or  in  any 
manner  facilitate  the  transportation,  concealment  or  sale  of 
such  merchandise,  after  importation,  knowing  the  same  to 
have  been  imported  contrary  to  law,  such  merchandise  shall 
be  forfeited,  and  the  offender  shall  be  fined  "  or  imprisoned, 
as  specified.  ^^  Whenever,  on  trial  for  a  violation  of  this  sec- 
tion, the  defendant  is  shown  to  have  or  to  have  had  possession 
of  such  goods,  such  'possession  shall  be  deemed  evidence  suffi- 
cient to  authorize  conviction,  unless  the  defendant  shall  ex- 
plain the  possession  to  the  satisfaction  of  the  jury."  To  have 
a  benefit  from  this  statute,  the  District  Attorney  must  estab- 
lish two  facts,  which  have  not  been  proved  in  this  case.  First, 
he  must  show  that  the  goods  have  been  ^^  imported  contrary 
to  law;"  second,  that  the  party  proceeded  against  had 
knowledge  of  that  fact.  There  was  no  evidence  of  either  of 
these  facts,  nor  any  offer  of  proof  of  them,  except  by  the  ad- 
missions of  the  agent.  Possession  of  such  goods  (it  is  declared 
by  the  statute)  shall  be  deemed  evidence  sufficient  to  author- 
ize conviction.  ^^Such  goods"  are  goods  which  shall  be 
proved  to  be  smuggled.     When  the  smuggling  is  proved,  the 
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possession  will  authorize  a  conviction,  but  not  until  the  smug- 
gling is  proved.  The  possession  is  not  to  be  used  to  establish, 
nor  does  it  tend  to  prove,  the  smuggling.  This  section  is  in- 
tended to  apply  to  a  case  where  a  party  is  proceeded  against, 
and  a  fine  of  $5,000,  or  an  imprisonment  not  exceeding  two 
years,  or  both,  is  sought. to  be  imposed  upon  him,  for  fraudu- 
lently importing  merchandise,  or  receiving  and  concealing  the 
same,  knowing  it  to  be  so  imported.  The  object  and  intent 
of  the  proceeding  is  the  imposition  of  the  fine  and  the  im- 
prisonment, not  the  recovery  of  the  goods.  The  statement 
that  goods  so  imported  shall  be  forfeited,  is  incidental  to  the 
main  point — the  imposition  of  the  fine  and  imprisonment.  It 
is  by  virtue  of  sections  3059,  3061,  3072,  and  other  sections, 
that  goods  are  seized  when  imported  in  violation  of  law,  and 
the  authority  of  section  3082  is  not  needed  for  that  purpose. 
It  is  for  a  violation  of  sections  2872  and  2874,  requiring  a 
permit  to  land  and  the  payment  of  duties,  that  this  action  is 
brought,  and  to  hold  the  goods  as  forfeited  to  the  United 
States.  The  information  further  alleges,  that  the  proceeding 
was  in  violation  of  section  3082,  and  that  Labbe  (not  Sazerac) 
received,  concealed  and  held  the  goods.  There  is,  however, 
no  suggestion  in  the  pleadings,  or  on  the  trial,  that  a  fine  could 
be  imposed,  or  that  imprisonment  could  be  inflicted,  and 
Labbe  is  not  before  the  Court  except  as  a  defendant  in  a  civil 
suit,  seeking  to  protect  his  goods.  ( United  States  v.  Sixty- 
9even  Packages,  17  Haw.  85 ;  Stockwdl  v.  United  States,  13 
Wall.,  531.)  In  my  opinion,  the  rules  of  evidence,  as  appli- 
cable to  this  suit,  are  not  altered  by  the  provisions  of  section 
30S2,  but  the  case  stands  like  other  cases,  and  to  be  disposed 
of  upon  the  general  principles  of  law. 

The  District  Attorney  further  insists,  that  the  evidence 
was  admissible,  for  the  reason  that  Sazerac  is  the  agent  to 
claim  these  goods,  and  is  proved  to  have  been  their  custodian, 
and  the  only  custodian  they  are  shown  to  have  had  in  this 
country  ;  that  it  does  not  appear  that  there  was  any  limit  or 
scope  to  his  agency  ;  and  that  all  his  acts  and  sayings  must 
go  to  the  jury.     The  Court  can  hardly  be  asked  to  assume  the 
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agency  to  be  more  extensive  than  the  counsel  offered  to  prove 
it  to  be.  The  offer  vras  as  follows — to  "  prove  admissions  by 
Sazerac,  that  the  goods  had  been  left  with  him  for  sale  by 
Leon  Labbe,  their  owner,  who  lived  In  France ;  that  Labbe 
brought  the  goods  with  him  *  *  on  the  17th  of  June,  from 
Havana ;  *  *  that  the  day  after  he  sailed  for  France  ;  and 
that  he  (Sazerac)  had  been  unable  to  sell  the  goods,  and  was 
now  returning  them  to  their  owner  in  France."  If  admitted, 
this  evidence  would  have  tended  to  prove :  1.  That  Labbe 
was  the  owner  of  the  goods ;  2.  That  he  brought  the  diamonds 
from  Havana ;  3.  That  he  left  them  with  Sazerac  to  sell  for 
him  (Labbe) ;  4.  That  Sazerac  was  unable  to  sell,  and  attempt- 
ed to  return  the  goods  to  their  owner.  If  admitted,  this  evi- 
dence would  have  proved  an  agency,  limited  to  power  to  sell 
the  diamonds,  and  with  no  other  power. 

I  cannot  see  that  the  verification,  by  Sazerac,  of  Labbe's 
claim  to  the  goods,  by  way  of  answer,  can  throw  light  upon 
the  extent  of  his  original  agency,  or  authprize  the  admission 
of  his  previous  declarations. 

Upon  the  whole  case,  I  am  of  the  opinion  that  there  was 
no  error  on  the  trial,  and  that  the  judgment  must  be  afiSrmed. 

Henry  E.  Tremain^  {Assistant  District  Attormey,)  for  the 
plaintiffs  in  error. 

WiUiwm  Stanley  and  George  S,  Sedgwick,  for  the  defend- 
ant in  error. 
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hf  THE  Mattes  of  Franklin  A.  Sloan,  a  Bankbupt. 

The  proTiaionB  of  the  29th  section  of  the  bankruptcy  Act  of  March  2d,  1867, 
(14  U.  8.  Stat.  4U  Large,  681,)  that,  "at  any  time  after  the  expiration  of  six 
months  from  the  adjudication  of  bankruptcy,  or  if  no  debts  have  been  proved 
agunat  the  bankrupt,  or  if  no  assets  have  come  to  the  hands  of  the  assignee, 
at  any  time  after  the  expiration  of  sixty  days,  and  within  one  year  from  the 
adjudication  of  bankruptcy,  the  bankrupt  may  apply  to  the  Court  for  a  dis- 
diarge  from  his  debts,"  require  the  application  for  a  discharge  to  be  made  in 
all  cases  within  one  year  from  the  adjudication  of  bankruptcy,  whether  there 
are  debta  proved  or  assets  received,  or  not. 

The  District  Court  has  no  power,  in  any  case,  to  grant  a  discharge,  unless  it  be 
ipplied  for  within  one  year  from  the  adjudication  of  bankruptcy. 

(Before  Hear,  J.,  Northern  District  of  New  York,  June  29th,  1876.) 

Upon  the  return  day  of  an  order  to  show  cause  why  the 
bankrupt  should  not  be  discharged  from  his  debts,  certain  of 
his  creditors  appeared,  and,  upon  showing  to  the  District 
Court  that  no  assets  had  come  to  the  hands  of  the  assignee, 
objected,  that,  inasmuch  as  the  application  was  not  made 
within  one  year  from  the  adjudication  of  bankruptcy,  no  dis- 
charge could  be  granted.  The  Court  (Wallace,  J.)  refused 
the  discharge,  and  delivered  the  following  opinion :  "  The 
grammatical  construction  of  the  29th  section  of  the  Act  of 
March  2d,  1867,  (14  U.  S.  Stat  at  JOargey  531),  which  controls 
the  decision  of  the  question  now  involved,  has  been  the  sub- 
ject of  conflicting  decisions  in  several  cases  where  it  has  been 
passed  upon  by  the  Courts.  For  the  purposes  of  the  present 
application,  however,  a  construction  must  be  adopted  in  con- 
formity with  that  adjudged  to  be  correct  in  cases  which  have 
been  decided  in  both  the  District  and  the  Circuit  Courts  for 
this  District. 

"  It  was  held  by  my  learned  predecessor,  that,  in  all  cases, 
an  application  for  a  discharge  must  be  made  within  the  year 
from  the  adjudication.  {In  re  WUmottj  2  If'at.  Bkcy.  lieg., 
214.)   A  different  conclusion  was  reached,  however,  by  Judge 
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Nelson,  in  the  Circuit  Court,  upon  review  of  a  decision  of  the 
District  Court  for  the  Southern  District  of  New  York ;  and 
it  was  held  by  him,  that  it  is  only  in  cases  where  the  applica- 
tion can  be  made  after  sixty  days  from  the  adjudication  that 
it  must  be  made  within  a  year.     {In  re  Greenfield^  6  Blatchf. 
C.  C.  R.^  287 ;  In  re  Martin^  2  STat  Bkcy.  lieg.,  648.)    I  cou- 
fess  I  am  unable  to  appreciate  any  reason  that  prompted  a  dis- 
tinction to  be  made  in  the  section,  for  the  purpose  of  compelling 
one  class  of  bankrupts  to  apply  for  a  discharge  within  a  year^ 
while  granting  to  another  class  an  unlimited  period.     There 
is  great  propriety  in  requiring  the  privilege  to  be  exercised 
within  a  reasonable  time,  because,  a  creditor  who  desires  to 
oppose  can  only  do  so  when  the  bankrupt  chooses  to  move ;. 
and,  if  an  unlimited  time  is  permitted  the  bankrupt,  he  can 
wait  until  the  absence  of  witnesses,  the  destruction  of  evi- 
dence, and  the  mutations  of  time  have  deprived  the  creditor 
of  the  means  of  eflScient  opposition.     And  it  would  seem  that 
the  reason  for  the  limitation  applies  with  equal  force  to  all 
classes  of  bankrupts.    These  considerations  go  far  to  sanction 
the  construction  given  by  Judge  Hall,  but,  for  the  purposes  of 
this  motion,  it  is  unnecessary  to  adopt  that  construction.    It 
is  quite  apparent,  that  a  bankrupt  whose  estate  has  assets,  and 
whose  creditors  have  interposed  to  protect  their  rights,  by 
proving  their  debts,  should  not  be  permitted  to  obtain  his  dis- 
charge until  he  has  been  subject  to  the  orders  and  supervision 
of  the  Court  sufficiently  long  to  enable  the  assignee  to  avail 
himself  of  all  the  advantages  which  those  orders  aiford  for 
obtaining  information  and  assistance  from  the  bankrupt,  and 
which,  in  many  cases,  are  essential  to  the  satisfactory  admin- 
istration of  the  estate.     It  was  this  view,  probably,  that  in- 
fluenced the  framers  of  the  law  to  provide,  that,  in  such  cases^ 
no  application  shall  be  made  for  the  discharge  until  the  ex- 
piration of  six  months  from  the  time  of  the  adjudication  of 
bankruptcy.     The  section  under  consideration  provides,  that 
such  application  may  be  made  after  sixty  days,*  where  either 
debts  have  not  been  proved*,  or  assets  have  not  come  to  the 
hands  of  the  assignee.     Inasmuch  as  assets  did  not  accrue  to 
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the  assignee  in  this  proceeding,  the  bankrupt  might  have  ap- 
plied for  his  discharge  at  any  time  after  sixty  days  from  his 
adjudication  and  within  one  year.  As  held  in  In  re  Woolums^ 
{1  Nat.  Bkcy.  Beg.^  4:96,)  it  is  only  when  both  debts  have 
been  proved  and  assets  have  come  to  the  assignee,  that  the 
discharge  cannot  be  applied  for  until  after  the  expiration  of 
six  months.  Within  the  construction  adopted  by  the  Circuit 
Court  in  In  re  Greenfield^  as  he  could  have  applied  prior  to 
the  expiration  of  six  months,  he  was  required  to  apply  within 
one  year  from  his  adjudication.  Not  having  applied  within 
the  year,  he  has  not  availed  himself  of  the  condition  which, 
A3 1  have  heretofore  held,  is  not  permissive  only,  but  impera- 
tive, if  he  desires  to  apply  at  all. 

'*The  objections  of  the  opposing  creditors  are,  therefore, 
well  taken,  and  the  discharge  must  be  denied.  An  order  to 
that  effect  is,  accordingly,  directed." 

The  bankrupt  applied  to  this  Court  for  a  review  of  the 
order. 

John  H.  Marthidale^  for  the  bankrupt. 

Charles  F.  Dursion^  for  the  creditors. 

Hunt,  J.  I  agree  in  all  respects  with  the  opinion  of 
Judge  Wallace  in  this  case.  The  authority  to  apply  for  a  dis- 
charge rests  entirely  upon  section  29.  It  must  necessarily  be 
taken  with  the  limitations  in  that  section  contained.  The 
only  right  to  apply,  there  given,  is  to  be  exercised  within  one 
year  from  the  time  of  the  adjudication.  In  my  judgment, 
this  applies  to  all  cases,  whether  there  are  debts  proved,  or 
assets  received,  or  not.  It  is  a  case  of  limited  anthority,  and 
there  is  no  power  to  grant  a  discharge  nnless  it  is  applied  for 
within  the  time  prescribed.  The  excuse  of  the  bankrupt  for 
the  delay  is  a  reasonable  one,  and,  if  there  was  power,  I  should 
accept  it  as  satisfactory. 

If  it  be  assumed  that  the  distinction  made  by  Judge  Nel- 
son, that  the  limitation  of  one  year  applies  only  to  cases  where 
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there  are  no  assets,  or  no  debts  are  proved,  is  a  sound  one,  the 
result  here  must  be  the  same.  "No  assets  in  this  case  have 
come  to  the  hands  of  the  assignee. 

Holding  the  limitation  to  be  imperative,  and  not  subject 
to  the  discretion  of  the  Court,  there  is  no  power  to'grant  the 
discharge.  In  my  view  of  the  law,  the  District  Judge  was 
compelled  to  deny  the  application  for  a  discharge,  and  his 
order  to  that  eflfect  is  affirmed. 


In  the  Matter  of  John  M.  Jaycx)x  and  John  A.  Gtreknv 

Bankrupts. 

A  corporation,  created  by  the  State  of  New  York  as  a  savings  bank,  and  author- 
Ued  to  do  the  ordinary  business  of  a  savings  bank,  and  also  to  receiye  on 
deposit,  as  bailee,  articles  of  valae,  but  haying  no  authority  to  discount  coni^ 
mercial  paper,  carried  on  habitually  the  business  of  discounting  such  paper. 
It  discounted  notes  made 'by  J.,  who  afterwards  was  adjudged  a  bankrupt. 
The  corporation  was  also  adjudged  a  bankrupt.  The  assignee  in  bankruptcy 
of  the  corporation  put  in  against  the  estate  of  J.,  in  bankruptcy,  a  proof  of 
debt  for  the  amount  of  the  money  paid  by  the  corporation  to  J.  on  discount- 
ing such  notes :    JSeld,  that  such  proof  of  debt  must  be  expunged. 

Not  only  do  the  statutes  of  New  York  forbid  the  contract  and  make  yoid  the 
notes,  but  the  money  loaned  or  paid  on  the  discount  of  the  notes  cannot  be 
recovered  back  by  the  lender. 

The  corporation  retained  no  title  to  the  money  loaned,  and  its  assignee  in  bank- 
ruptcy acquired  no  title  to  it  and  no  right  to  recover  it  back. 

(Before  Hunt,  J.,  Northern  District  of  New  York,  July  Ist,  1875.) 

Hunt,  J.  Upon  an  application  to  expunge  th6  proof  of 
debt  made  by  the  assignees  of  The  People's  Safe  Deposit  and 
Savings  Institution  of  the  State  of  New  York,  the  Register 
reports  that  he  has  taken  the  evidence  offered,  and  that  the 
facts  following  are  established  by  said  evidence  :  (1 .)  That  na 
claim  is  made  by  the  assignees  of  said  People's  Safe  Deposit 
and  Savings  Institution  of  the  State  of  New  York  against  the 
estate  of  Jaycox  &  Green,  except  the  notes  set  out  in  sclied- 
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ule  "  A  "  annexed  to  the  proof  of  debt,  filed  April  23d,  1873, 
amounting,  of  principal,  to  $35,272.20.     (2.)  That  the  Peo- 
ple's Safe  Deposit  and  Savings  Institution  of  the  State  of  New 
York  was  a  corporation  organized  under  and  by  virtue  of  the 
provisions  of  chapter  816  of  the  Session  Laws  of  the  State  of 
New  York  for  1868,  the  capital  stock  of  which  corporation 
was  $300,000,  owned  by  divers  individuals.     (3.)  That  said 
corporation  had  a  banking  office  in  Utica  and  one  in  Syracuse. 
(4.)  That,  from  April,  1871,  until  the  bankruptcy  of  Jaycox 
&  Green,  in  May,  1872,  J;he  corporation,  in  its  office  at  Syra- 
cuse, discounted  the  paper  of  Jaycox  &  Green,  to  the  amount 
of  several  hundred  thousand  dollars,  and  that,  at  the  time  of 
their  bankruptcy,  said  corporation  held  their  discounted  paper, 
which  paper  is  particularly  described  in  the  schedule  annexed 
to  the  amended  or  supplemental  proof  of  debt,  filed  September 
15th,  1874.      (5.)  That,  from  April,  1871,  until  the  bank- 
raptcy  of  said  corporation,  it  carried  on  a  regular  banking 
business,  except  that  it  did  not  issue  circulation  of  its  own, 
discounting,  during  that  period,  a  large  amount  of  paper,  sell- 
ing exchange,  and  doing,  in  fact,  the  ordinary  business  of  a 
bank  of  discount  and  deposit,  and  doing  a  large  business  of 
that  character  for  a  city  like  Syracuse,  so  that,  at  the  bank- 
ruptcy of  said   corporation,  it   had  between   $600,000   and 
$700,000  of  discounted  commercial  paper  standing  out ;  and 
that,  during  the  period  referred  to,  the  corporation  kept  a  regu- 
lar office  for  discounts  and  deposits  in  Syracuse,  kept  a  large 
number  of  mercantile  accounts,  and  made  large  discounts  for 
merchants.    (6.)  That  Jaycox  &  Green  were  wholesale  grocers 
at  the  time  the  notes  set  out  in  the  proofs  of  debt  were  dis- 
counted ;  that  these  notes  were  discounted  at  about  their  re- 
spective dates,  and  their  proceeds  were  applied  to  the  payment 
of  other  commercial  paper  of  Jaycox  &  Green,  which  had 
been  discounted  for  them  ;  and  that  the  line  of  accommodation 
paper  discounted  by  said  corporation  for  Jaycox  &  Green,  for 
a  year  previous  to  their  failure,  amounted  to  $35,000  and  up- 
wards.   (7.)  That  there  were  fifteen  trustees  and  directors  of 
said  corporation,  and  of  these  some  resided  in  Syracuse  or  its 
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vicinity,  but  they  were  not  at  the  banking  room  very  fre- 
quently. (8.)  That  the  stock  ledger  of  the  corporation  shows 
that,  at  the  time  of  its  bankruptcy,  the  trustees  and  directors 
held  $193,000  of  its  capital  stock.  (9.)  That  the  corporation, 
besides  discounting  notes,  made  loans  on  bonds  and  mortgages 
and  stocks,  and  received  deposits,  and  issued  pass-books  there- 
for in  the  same  form  as  those  of  savings  banks  ;  and  tliat,  at 
the  time  of  its  suspension,  the  entire  deposits  in  the  corpora- 
tion at  Utica  and  Syracuse,  was  between  $1,300,000  and 
$1,400,000.  (10.)  That  the  capital  stock  paid  in  at  the  time 
of  the  suspension  of  said  corporation  was  $75,000,  and  the 
residue  of  the  money  used  by  the  corporation  in  discounting 
paper  consisted  of  deposits  and  accumulations,  and  such 
accumulations  amounted  to  $•10,000.  (11.)  That  the  office  of 
the  corporation  at  Syracuse  commenced  discounting  commer- 
cial paper  and  keeping  commercial  accounts  soon  after  April 
1st,  1871,  and  this  was  done  by  a  resolution  of  the  board  of 
directors.  (12.)  That,  at  the  time  of  the  suspension  of  the 
corporation,  pretty  much  all  of  the  deposits  in  it  at  (Jtica 
were  of  the  character  of  savings  bank  deposits,  and  upwards 
of  $1,000,000  of  the  deposits  were  of  that  character.  The 
Register  reported  that  said  proof  of  debt  should  be  ex- 
punged. The  matter  came  on  to  be  heard  before  Judge  Wal- 
lace, the  District  Judge,  and  he  having  been  of  counsel  in  the 
matter,  declined  to  hear  it,  and  ordered  that  fact  to  be  entered 
of  record.  It  was,  therefore,  ordered  that  the  proceedings 
be  certified  to,  and  transferred  into  this  Court. 

The  findings  of  the  Register  are  sustained  by  the  proof, 
and  present  a  clear  and  succinct  statement  of  the  facts  of  the 
case.  Whether,  upon  these  facts,  a  claim  exists  in  favor  of 
the  Deposit  Savings  Bank,  against  the  estate  of  Jaycox  & 
Green,  is  the  question  to  be  decided. 

For  the  purpose  of  brevity  and  convenience,  the  institution 
described  in  the  petition  in  this  case  as  ''  The  People's  Safe 
Deposit  and  Savings  Institution  of  the  State  of  New  York," 
will  be  termed  the  Safe  Deposit  Company.  This  company 
was  organized  under  and  by  virtue  of  the  provisions  of  the 
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Act  of  the  Legislature  of  New  York,  passed  May  14:th,  1868, 
{Chapter  816,  of  the  Laws  of  1868,  p.  1839.)    By  the  Sret  sec- 
tion of  that  Act  the  persoDS  named  were  created  a  corpora- 
tion, by  the  name  and  style  above  given,  to  be  located  outside 
of  the  cities  of  New  York  and  Brooklyn,  and,  by  the  second  sec- 
tion,  the  persons  named  were  to  constitute  its  board  of 
directors  for  the  first  year.     The  provisions  of  the  chapter 
are  peculiar  in  many  respects,  but,  for  the  purpose  before  us, 
it  will  only  be  necessary  to  notice  the  following :    Section 
five  provides    that    "  the  business    and   general  object  ojf 
the  corporation  shall  be  to  take  and  receive  on  deposit,  as 
bailee,  for  safe  keeping  and  storage,  coin,  bullion,  gold  and 
silver  plate,  jewelry,  bonds,  &c.,  and  to  receive  money  from 
any  estate  or  person  on  deposit  and  give  a  book,  receipt,  or 
certificate  therefor,  at  any  rate  of  interest  not  exceeding  that  by 
law  allowed  for  deposits.     By  the  eleventh  section,  the  ^board 
was  required  to  "  invest  its  capital  in  good  securities,  *  *  in 
bonds  and  mortgages,  public  securities  or  stocks  of  any  State 
or  of  the  United  States,  or  in  the  stocks  or  bonds  of  any  city, 
county  or  town,  corporation  or  association,  or  otherwise,  of  any 
State    or  the  United  States,  in   manner  and   form  as  the 
directors    and    officers    might  think    proper."    By  section 
fourteen,  it  was-  declared  to  possess  the  powers,  and  be  subject 
to  the  restrictions,  contained  in  title  third  of  chapter  eighteen 
of  the  first  part  of  the  Revised  Statutes,  so  far  as  applicable. 
'That  title  enumerated  the  general  powers  of  corporations,  of 
suing  and  being  sued,  succession  and  the  ordinary  powers  of 
incorporations.     It  contained  also  the  following :  **  Section  3. 
In  addition  to  the  powers  enumerated   *  *  *   no  corporation 
shall  possess  or  exercise  any  corporate  powers  except  such  as 
shall  be  necessary  to  the  exercise  of  the  powere  so  enumer- 
ated and  given.     Section  4.    No  corporation,  *   *    *    not 
expressly   incorporated  for  banking  purposes,  shall,  by  any 
implication  or  construction,  be  deemed  to  possess  the  power 
of  discounting  bills    *  *  *  receiving  deposits  *  *  *  buying 
and  selling  bills  of  exchange,"  &c.     (1 E.  S.,  600.) 

The  Constitution  of  the  State  of  New  York,  of  1846,  con- 
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tained  the  following  provision :  "  Corporations  may  be  formed 
imder  general  laws,  bnt  shall  not  be  created  by  special  Act^ 
except  for  municipal  purposes,  and    in  cases  when,  in  the 
judgment  of  the  Legislature,  the  objects  of  the  corporation 
cannot  be  attained  under  general  laws."    {Art  8,  §  1.)     Un- 
der this  authority,  the  Legislature  had  passed  a  general  bank- 
ing  law,  providing  that  any  persons  might  "  establish  offices  of 
discount,  deposit  and  circulation,  upon  the  terms  and  condi- 
tions, and  subject  to  the  liabilities,  prescribed  in  the  Act." 
{Act  of  April  ISth,  183S,  Laws  o/1838,  chap.  260.)    There 
was  not  at  that  time,  nor  until  the  year  1875,  any  general  sys- 
tem for  the  incorporation  of  savings  banks.     In  each   case 
it  was  necessary  to  apply  to  the  Legislature  for  an  act  of  incor- 
poration.    What  is  familiarly  called  the  restraining  Act  of  the 
State  of  New  Yprk,  contains  the  following  provisions :  "  No  per- 
son unauthorized  bylaw  shall  subscribe  to,  or  become  a  member 
of,  or  Be  in  any  way  interested  in,  any  association,  institution  or 
company,  formed  or  to  be  formed  for  the  purpose  of  receiving 
deposits,  making  discounts  or  issuing  notes  or  other  evidencea 
of  debt  to  be  loaned  or  put  in  circulation  as  money  ;  nor  shall 
any  person  unauthorized  by  law  subscribe  to,  or  become  in 
any  way  interested  in,  any  bank  or  fund  created  or  to  be  cre- 
ated for  the  like  purposes  or  either  of  them."     (1  Ji.  S.y  712, 
§1.)     "  No  incorporated  company,  without  being  authorized 
by  law,  shall  employ  any  part  of  its  effects    *    *    *    for  the 
purpose  of  receiving  depDsits,  making  discounts,  or  issuing 
notes  or  other  evidences  of  debt,  to  be  loaned  or  put  into  cir- 
culation as  money."     (/c?.,  §  3.)     "  All  notes  and  other  secu- 
rities for  the  payment  of  any  money,  or  the  delivery  of  any 
property,  made  or  given  to  any  such  association,  institution  or 
company,  that  shall  be  formed  for  the  purpose  expressed  in 
.the  first  section  of  this  title,  or  made  or  given  to  secure  the 
payment  of  any  money  loaned  or  discounted  by  any  incorpo- 
rated company,  or  its  officers,  contrary  to  the  provisions  of  the 
third  section  of  this  title,  shall  be  void."    {Id.,  §  5.)    By  an 
Act  passed  February  4th,  1837,  {Law8  of  183T,  p.  14,  §  1,) 
the  provisions  of  the  above  Act,  so  far  as  they  prohibited  per- 
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sons  not  incoi*porated  from  keeping  offices  for  the  purpose  of 
receiving  deposits,  or  discounting  notes  or  bills,  was  repealed* 
As  to  incorporated  companies,  the  Act  yet  remains  in  force^ 
as  above  set  forth.  With  these  references  to  the  Constitution 
and  laws,  we  are  prepared  to  decide  without  diflSculty  some  of 
the  preliminary  questions  of  the  case. 

1.  The  Safe  Deposit  Company  was  not  a  bank  of  discount 
and  deposit,  authorized  to  do  the  ordinary  banking  business 
of  receiving  current  deposits,  paying  dealers'  checks  and  dis- 
counting commercial  paper.  It  was  a  savings  bank,  authorized 
to  do  the  ordinary  business  of  a  savings  bank,  and  authorized 
to  receive  on  deposit,  as  bailee,  and  for  safe  keeping,  the  arti- 
cles of  value  and  securities  mentioned  in  its  charter.  The 
L^islature  did  not  intend  and  had  no  power  under  the  Consti- 
tution, to  organize  by  special  charter  a  bank  of  discount  and 
deposit.  If  those  obtaining  the  charter  had  such  an  intention ^ 
it  was  a  dishonest  and  a  furtive  one.  There  is  no  language  in 
the  charter  that  confers  powers  other  than  those  conferred  on 
ordinary  savings  banks,  except  in  relation  to  its  capacity  to 
receive,  as  bailee,  the  valuable  articles  referred  to. 

2.  The  directors  and  managers  of  the  bank  intentionally 
and  habitually  violated  the  law  in  carrying  on  an  ordinary 
banking  business,  including  that  of  making  discounts  of  notes. 
The  proof  shows,  that,  at  the  time  of  bankruptcy,  it  had  more 
than  $600,000  of  discounted  commercial  paper  outstanding, 
and  that  this  business  was  done  by  the  express  direction  of 
its  board  of  directors,  and  by  the.sanction  of  the  stockholders. 

3.  The  notes  in  controversy,  amounting  to  $35,272.20, 
were  thus  discounted  by  the  Safe  Deposit  Company,  in  known 
violation  of  the  laws  of  the  State.  Jaycox  &  Green,  the 
borrowers,  are  in  bankruptcy,  and  the  Safe  Deposit  Company 
is  in  bankruptcy.  The  estate  of  the  borrowers,  ordinarily,, 
should  stand  indebted  for  money  actually  received  as  a  loan 
by  its  principals.  This  is  the  ordinary  rule  of  law,  and  the^ 
enquiry  is,  whether  other  and  counteracting  principles  must 
in  this  case  prevail  against  it. 

The  objection  to  the  right  of  recovery  by  the  Safe  Deposit 
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•  Company  while  in  existence,  and  by  its  assignees  after  its 
bankruptcy,  is  based  upon  the  provisions  of  the  Revised 
-Statutes  and  of  the  restraining  Act.  By  the  third  section  of 
this  latter  Act,  already  quoted,  every  incorporated  company 
not  authorized  bv  law  is  forbidden  to  make  discounts  of  com- 
mercial  paper.  By  the  fifth  section,  it  is  enacted,  that  every 
note  or  other  security  made  in  contravention  of  the  preceding 
section  "  shall  be  void."  It  is  plain,  from  what  has  been  said, 
^Ist,)  that  the  Safe  Deposit  Company  is  an  incorporated  com- 
pany ;  ('id,)  that  it  had  not  the  authority  of  law  to  discount 
this  paper,  {The  People  v.  TJiica  Ins.  Co,^  15  Johns.^  358 ;) 
and  (3d,)  that,  without  such  authority,  it  did  discount  it.  The 
restraining  statute  first  forbids  the  transaction,  and,  secondly, 
declares  that  the  notes  given  for  such  a  transaction  shall  be  void. 
The  contract  itself  is  forbidden,  and,  therefore,  illegal,  and  the 
security  is  also  declared  to  be  void.  It  is  forbidden,  both  by 
section  4  of  title  3,  chapter  18,  above  cited,  the  company  not 
being  "  expressly  incorporated  for  banking  purposes,"  within 
the  meaning  of  that  Act,  and  by  section  three  of  the  restrain- 
ing Act,  also  herein  before  referred  to. 

The  illegal  character  of  the  contract,  and  its  invalidity,  as 
well  as  the  invalidity  of  the  security  given  upon  it,  is  not  an 
unusual  condition  of  things  under  the  laws  of  New  York. 
Tlie  loaning  of  money  at  a  greater  rate  of  interest  than  seven 
per  cent  per  annum  is  forbidden  by  law.  The  contract  of 
loan,  when  thus  made,  is  illegal,  and  any  security  taken  in 
in  furtherance  of  it  is  void.  (1  R.  S.,  772,  §§  2,  5.)  A  con- 
tract to  pay  money  arising  out  of  abetting  or  gaming  trans- 
action is  forbidden  by  law,  and  the  contract  itself,  and  any 
security  connected  with  it,  are  equally  void,  (/c?.,  662,  §  8.) 
A  contract  for  the  sale  or  purchase  of  lottery  tickets,  or 
articles  by  raffle,  is  in  like  manner  forbidden  by  law,  and  the 
contract  itself  and  all  securities  arising  out  of  it  are  void. 
'{Id.,  665,  §§  22,  24,  26,  27,  34,  &c.) 

The  argument  to  sustain  the  claim  of  a  recovery  on  the 
part  of  the  Safe  Deposit  Company,  is  based  upon  the  idea  that 
the  loan  of  money  by  the  bank  is  legal,  that  its  charter  author- 
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ized  the  company  to  make  loans,  and  that  it  was  the  forra^ 
time  and  manner  of  the  loan  which  was  objectionable ;  and 
that  hence,  while  the  security  which  embodies  these  objections 
is  illegal  and  void,  and  cannot  be  recovered  upon,  the  loan  or 
the  debt  may  and  does  remain  valid.  To  support  this  view 
are  cited  what  are  called  the  Utica  Insurance  Cases.  {Uiica 
Ins.  Co.  v,  Scott^  19  Johns.  ^  1 ;  Ths  Same  v.  Cadwdl^  3  Wend.y 
296  ;  The  Same  v.  Bloodgood^  4  Wend.^  652  ;  TJie  Same  v.  Kip^ 
8  Cow.,  20  ;  The  Sams  v.  SooU,  Id.,  709.) 

The  case  in  Johnson's  Reporrs  against  Scott,  arose  upon  a 
demurrer,  and  simply  went  to  the  point  adjudged  in  the  ^^per 
Curiam  V  opinion,  that  the  security  was  void  under  the  re- 
straining Act,  and  judgment  was  ordered  accordingly.  The 
remark  that,  although  the  security  was  void,  the  money  lent 
might  be  recovered,  was  entirely  obiter. 

In  the  case  against  Kip  (8  Cow.,  20,)  the  question  was 
presented  upon  the  second  plea,  which  was  for  money  lent^ 
and  the  Court  held,  that,  although  the  security  was  void,  the 
loan  constituted  a  valid  cause  of  action,  and  gave  judgment 
for  the  piaintiif.  The  only  direct  authority  cited  was  the  case 
against  Scott,  above  referred  to.  The  obiter  remark  of  the 
Court  in  that  case  is  quoted  in  full. 

The  case  of  Scott  was  carried  to  the  Court  of  Errors  (& 
Caw.y  709,)  where  the  judgment  below  was  reversed.  It  was 
there  held,  (1st,)  that  the  insurance  company  had  the  right 
to  loan  their  surplus  funds,  and  to  take  a  note  as  evidence  of 
the  debt,  (/?.  718;)  (2d,)  that  the  restraining  Act  did  not  ap- 
ply to  that  company,  by  reason  of  the  provision  of  their 
charter  allowing  them  to  invest  their  funds,  (p.  719.)  These 
were  the  conclusions  of  Spencer,  J.,  in  the  only  prevailing 
opinion  reported. 

In  Utica  Ins.  Co.  v.  CadtoeU,  (3  Wend.,  296,)  the  decision 
in  Kip's  case  was  adopted  without  comment  or  discussion. 
The  Court,  (Sutherland,  J.,)  say,  that  there  is  a  distinction,  as 
held  by  the  former  cases,  between  the  security  and  the  con- 
tract of  lending ;  and  that,  as  the  lending  was  not  declared  to 
be  void,  wherever  money  was  lent  it  might  be  recovered 
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under  the  common  counts,  although  no  action  could  be  sus- 
tained upon  the  security.  The  note  was  held  to  be  compe- 
tent evidence  of  money  lent,  under  the  common  counts. 

In  relation  to  these  cases  I  observe  :  1.  That  they  are  dis- 
tinguishable from  the  present  in  one  important  feature,  viz., 
that  the  insurance  company  had  the  right  to  make  personal 
loans  of  their  surplus  funds,  and  whether  they  made  the  loan 
upon  the  security  of  a  bond  or  a  note,  or  without  either,  it 
was  declared,  made  no  practical  difference.  This  was  the 
opinion  of  Spencer,  Senator,  in  Sooths  Caae^  (8  Cow.y  709.) 
The  company,  in  the  present  case,  had  no  power  to  make  per- 
sonal loans.  Its  powers  were  restricted  and  limited  to  those 
contained  in  its  charter.  This  is  expressly  declared  in  the 
provision  of  the  Revised  Statutes,  already  cited.  Upon  turn, 
ing  to  the  authority  to  make  its  loans,  we  find  the  subjects 
specifically  set  forth,  as  the  stocks  of  the  United  States,  or  of 
the  States,  bonds  and  mortgages,  bonds  of  cities  or  towns. 
Personal  loans  are  not  mentioned,  and  are,  therefore,  by 
statute,  excluded  from  the  class  in  which  the  moneys  of  this 
company  can  be  invested. 

2.  The  terms  of  the  restraining  Act  now  in  force,  as  well 
as  the  language  of  the  Revised  Statutes,  are  quite  different 
from  the  language  of  the  Act  in  force  when  the  Utica  Insur- 
ance Cases  were  decided.  "  No  incorporated  company,  with- 
out being  authorized  by  law,  shall  employ  any  part  of  its 
effects  *  *  *  for  the  purpose  of  making  discounts."  (I 
R.  >&,  712,  §  3.)  Here  is  a  positive  prohibition  against  invest- 
ing the  funds  of  a  corporation  in  discounted  •  bills.  Such  a 
contract  is  illegal,  as  being  positively  forbidden  by  law.  The 
language  of  the  old  Act  was  aimed  at  the  creation  of  a  com- 
pany and  the  establishment  of  an  oflBce,  like  that  of  section 
one  of  the  present  Act,  forbidding  the  becoming  members  of 
a  company  for  the  purpose  of  issuing  notes,  making  discounts 
&c.,  and  not  containing  the  language  above  quoted.  (2  R.  Z. 
of  1813,  234,  §  2.)  Neither  does  the  old  law  contain  the 
provision  of  title  18  of  the  Revised  Statutes,  that  no  corpora- 
tion not  expressly  created  for  banking  puaposes,  shall,  by  any 
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implication  or  construction,  be  deemed  to  possess  the  power 
of  discounting  bills.     Had  the  Revised  Laws  of  1813,  which 
were  in  force  when  the  Utica  Insurance  Cases  were  decided 
contained  these  provisions,  there  is  no  reason  to  think  they 
would  have  been  decided  as  they  were. 

3.  The  correctness  of  the  decisions  in  those  cases,  has 
been  repeatedly  questioned,  and  their  authority  much  weak- 
ened.    (See  New  Hope  Co.  v.  Poughkeepsie  Silk  Co.^  25 

Wend.j  650,  opinion  of  Mr.  Justice  Nelson ;  Tracy  v.  Talr 
mage^  14  N.  T.^  189,  opinion  of  Mr.  Justice  Selden;  and 
the  opinion  of  Mr.  Justice  Comstock,  in  Curtis  v.  Leavitt^ 
15  N.  Y.y  98.)  To  give  them  the  force  contended  for,  will 
render  the  restraining  Act  substantially  useless.  If  their 
holding  is  as  broad  as  is  contended  for,  they  are  in  direct 
hostility  to  an  almost  endless  line  of  authorities,  to  the  effect 
that  the  violator  of  the  law  cannot  recover  upon  a  contract 
embracing  or  founded  upon  that  violation. 

4.  The  Utica  Insurance  Cases  should  not  be  confounded 
with  that  class  of  cases,  of  which  The  Oneida  Bank  v.  The 
Ontario  Bank^  (21  N.  Y.y  490,)  and  Curtis  v.  Zeavitt^  (16  iT. 
Y.,  9,)  are  instances,  in  which  the  plaintiffs  recovered  for 
money  advanced,  although  their  security  was  repudiated.    In 
the  first  of  these  cases,  the  statute  of  New  York,  {Act  of  May 
14^,  1840,  Laws  of  1840,  p.  306,  §  4,)  was  involved,  which 
declared  that  ^^  no  banking  association  shall  issue  or  put  in 
circulation  any  bill  or  note  of   such  association,  unless  the 
same  shall  be  made  payable  on  demand  and  without  inter- 
est."  Mr.  Augustus  Perry  loaned  to  the  Ontario  Bank  $14,000 
and  took  its  drafts  on  Duncan  &  Sherman  of  New  York,  for  the 
amount,  all  being  made  and  delivered  about  four  weeks  be- 
fore their  dates.     The  Court  held,  (1,)  that  these  were  drafts, 
within  the  statute  mentioned  ;  (2,)  that  they  were  not  payable 
on  demand  ;  (3,)  that  they  were  illegal  and  void  ;  and,  (4,)  that 
the  lender  or  holder  could  recover  from  the  bank  issuing  them 
the  amount  of  money  so  loaned.     The  principle  of  this  decis- 
ion was  this,  that  Perry  had  done  nothing  prohibited  by  law. 
He  had  simply  loaned  his  money  to  the  bank,  and  the  bank 


80  NORTHERN   DISTRICT  OF  NEW  YORK, 

In  the  Matter  of  John  M.  Jajcox  and  John  A.  Green,  Bankmpts. 

—  -      ■      — 

had  received  it.  The  bank  violated  a  positive  provision  of  the 
statute  in  making  its  security  for  the  loan  payable  on  time,  but 
Perry  violated  no  law.  All  the  cases  recognize  the  distinction 
between  the  guilty  party  to  an  illegal  contract  and  the  innocent 
party.  The  bank  violated  a  provision  of  the  statute,  in  mak- 
ing its  drafts  payable  on  time,  and  was  liable  to  its  penalties, 
but  Perry  violated  no  law,  statutory  or  moral,  and  was  subject 
to  no  punishment.  The  cases  of  Tracy  v.  Talmage^  (14  iV.  Y.y 
162,)  Curtis  V.  Leavitt^  (1 5  N.  Z!,  9,)  and  Sacketfs  Harbor 
Bank  v.  Codd^  (18  N,  Y.j  240,)  involve  the  same  principle* 
In  the  case  before  us  it  is  the  guilty  party,  the  violator  of  the 
law,  the  Safe  Deposit  Company,  that  seeks  to  enforce  the 
illegal  contract,  against  a  party  comparatively  innocent. 

It  is  further  contended,  admitting  these  loans  to  be  illegal^ 
that  no  title  to  the  money  received  by  Jaycox  &  Green  passed 
to  them,  that  the  assignees  represent  stockholders  and  cred- 
itors, and  that  they  have  the  right  to  recall  the  money,  in  an 
action  for  money  had  and  received.  The  powers  and  author- 
ity of  an  assignee  in  bankruptcy  are  such  as  are  given  to  him 
by  the  statutes  of  the  United  States.  Every  assignee  ap- 
pointed under  the  bankrupt  Act  possesses  the  same  power, 
whether  the  scene  of  his  action  is  in  New  York,  Illinois  or 
Texas.  The  statutes  of  a  State  cannot  take  away  from  him  any 
of  his  lawful  powers,  nor,  I  apprehend,  are  his  powers  to  be 
increased  by  the  effect  of  State  statutes.  He  is  strictly  and 
essentially  a  creation  of  the  United  States  authority,  intended 
to  be  subject  to  the  United  States  jurisdiction,  under  a  system 
of  bankruptcy  which  .shall  be  uniform  throughout  the  whole 
country.  It  is  to  the  statutes  of  the  United  States,  therefore, 
and  not  to  the  statutes  of  the  State  of  New  York,  givin^g 
power  to  local  and  State  trustees,  executors  or  assignees, 
that  we  are  to  look  for  the  solution  of  the  question  now  under 
consideration.    {Curtis  v.  Leavitt^  15  N.  J".,  44.) 

The  powers  and  the  authority  of  an  assignee  in  bankruptcy 
are  particularly  specified  in  the  fourteenth  section  of  the 
bankrupt  Act.  (14  U,  S.  Stat,  at  Large^  522.)  The  Eegister 
is,  in  that  section,  directed  to  make  a  conveyance  to  the  as- 
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BigDee  of  "  all  the  estate,  real  and  personal,  of  the  bankrupt," 
and,  thereapon,  "  the  title  to  all  such  property  and  estate,  both 
real  and  personal,  shall  vest  in  said  assignee."    It  is  farther 
declared, "  that  all  the  property  conveyed  by  the  bankrupt  in 
fraod  of  his  creditors,  all  rights  in  equity,  choses  in  action, 
*  *  *  all  debts  due  him  or  any  person  for  his  use,  *    *    * 
all  his  rights  of  action  for  property  or  estate,  real  or  personal, 
and  for  any  cause  of  action  whioh  the  bankrupt  had  against 
any  person,  arising  from  contract  or  from  the  unlawful  taking 
or  detention  of,  or  injury  to,  the  property  of  the  bankrupt 
*   *    *    shall    *    *    *    be  at  once  vested  in  such  assignee." 
It  is  farther  declared,  that  the  assignee  ^^  may  sue  for  and 
recover  the  said  estate,  debts  and  effects,  and  may  prosecute 
and  defend  all  suits  at  law  or  in  equity  pending  at  the 
time  of  the  adjudication  in   bankruptcy,  in  the  same  man- 
ner and  with  the  like  effect "  as  the  bankrupt  could  have 
done.    There  are  numerous  provisions  scattered  through  the 
Act  to  carry  out  these  powers,  but  the  powers  enumerated 
above,  it  is  believed,  embrace  every  authority  that  can  bear 
npoD  the  point  under  consideration.    In  substance,  the  statute 
gives  authority  to  the  assignee,  (1st,)  to  seize,  sue  for  and  re- 
cover any  and  all  property,  estate  or  rights  belonging  to  the 
assignee  at  the  time  of  the  commencement  of  the  proceedings 
in  bankruptcy;  and,  (2d),  to  sue  for  and  recover  any  property 
conveyed  by  the  bankrupt  in   fraud   of  his  creditors.     If  the 
property  belonged  to  the  bankrupt  at  the  time  specified,  or  he 
then  had  an  interest  in  it,  legal  or  equitable,  whatever  might 
be  its  form,  a  right  at  once  vested  in  the  assignee.     If  the  bank- 
rupt had  no  such  right  or  interest,  but  would  have  had,  except 
that  he  had  previously  made  a  conveyance  of  his  property  for 
the  purpose  of  defrauding  his  creditors,  the  assignee  was  au- 
thorized to  attack  such  fraudulent  conveyance  and  recover  the 
property  which  had  passed  under  it.    As  against  the  bankrupt, 
that  conveyance  was  good,  but,  as  representing  his  creditors, 
who,  under  certain  circumstances,  could  attack  it,  the  assignee 
was  authorized  to  take  measures  to  set  it  aside. 

The  claim  against  Jaycox  &  Green  does  not  fall  within 
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either  branch  of  this  authority.  The  money  loaned  by  the 
Safe  Deposit  Company  to  Jayeox  &  Green  became  the  prop- 
erty of  the  latter,  was  taken  by  them  into  their  possession, 
and  became  mixed  with,  and  a  part  of,  their  general  funds.  It 
was,  for  this  purpose,  the  case  of  an  ordinary  loan  of  money, 
by  which  the  lender  parts  absolutely  with  his  money  and  all 
right  and  interest  in  it,  and  receives  in  return  the  note  or 
other  security  of  the  borrower.  The  lender  has  no  rights  in 
law  or  equity  to  the  money  loaned,  or  any  lien  or  claim  upon 
the  same.  The  present  loan,  although  forbidden  to  be  made 
by  the  Safe  Deposit  Company,  and  illegal  on  their  part,  was 
nevertheless,  made  in  fact.  It  was  an  accomplished  fact,  and 
the  money  and  all  interest  in  it  passed  beyond  the  control  of 
the  company,  more  completely,  if  possible,  than  in  the  ordi- 
nary case  of  money  loaned. 

Nor  can  the  transaction  come  under  the  head  of  a  convey- 
ance by  the  bankrupt  of  his  property  "  in  fraud  of  his  cred- 
itors." That  is  a  case  of  one  who,  for  his  own  benefit  or  that 
of  his  f amil}^,  conveys  property  in  which  he  secretly  reserves 
an  interest  for  his  own  benefit,  or  by  which  he  intends  dishon- 
estly to  prefer  one  class  of  creditors  to  another.  Here,  the 
Safe  Deposit  Company  intended  no  reserved  benefit  to  itself. 
Jayeox  &  Green  were  parties  to  no  such  intention.  Nor  was 
it  intended  to  prefer  one  creditor  or  class  to  another. 

The  Safe  Deposit  Company,  in  violation  of  law,  entered 
upon  a  general  banking  business.  As  a  part  of  that  business, 
it  loaned  the  money  in  question.  It  was  an  illegal  contract. 
It  was  made,  however,  by  the  corporation,  under  a  formal  reso- 
lution of  its  board  of  directors,  and  sanctioned  by  the  acqui- 
escence of  its  stockholders  at  its  annual  meetings.  It  has  been 
already  shown  that  the  company  could  not  recover  either  upon 
the  security  received  or  for  money  loaned.  If  it  is  possible  for 
a  corporation  itself  to  make  a  contract  so  that  the  question  of 
an  excess  of  power  on  the  part  of  its  agents  cannot  arise,  this 
is  such  a  case. 

The  point  under  consideration  is  not  well  taken,  and,  upon 
the  whole  case,  I  am  of  the  opinion  that  the  claim  of  the  as- 
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signees  against  the  estate  of  Jaycox  &  Green  cannot  be  sus- 
tained, and  that  the  proof  of  the  debt  of  the  Safe  Deposit 
Company  must  be  expunged. 

George  Doheny,  for  the  assignees  in  bankruptcy. 

William  M.  Brown^  for  the  creditor. 


Henbt  O.  Lakin,  Assignee  in  Bankbuptcy  of  Haerington, 

Wilcox  &  Co. 

The  First  National  Bank  of  Jamestown.    In  Equity. 

Ik  a  suit  in  eqaity,  brooght  by  an  assignee  in  bankruptcy,  to  recover  certain 
notes  alleged  to  have  been  transferred  in  violation  of  the  bankruptcy  Act,  the 
bill  aUeged  the  filing  of  a  voluntary  petition  by  the  bankrupt,  the  appoint- 
ment of  the  assignee,  and  the  assignment  to  him.  These  allegations  were 
admitted  by  the  answer :  Held^  that  it  was  not  necessary  the  bill  should  al- 
lege directly  that  there  had  been  an  adjudication  of  bankruptcy. 

GIrcnmstances  discussed,  on  the  question  as  to  whether  the  officers  of  a  bank 
had  reasonable  cause  to  believe  that  the  bankrupt  was  insolvent,  or  that  the 
transaction  between  the  bank  and  the  bankrupt  was  in  fraud  of  the  bank- 
mptcy  Act. 

What  would  be  evidence  of  insolvency  or  of  fraud  in  a  stric^y  commercial  com- 
monity,  may  have  less  significance  in  a  rural  district. 

Bill  dismissed,  without  costs. 

(Before  Husrr,  J.,  Northern  District  of  New  York,  July.  Isty  1876.) 

This  suit  was  brought  to  recover  certain  notes  in  the  hands 
of  the  defendants,  claimed  to  have  been  taken  and  to  be 
held  in  violation  of  the  provisions  of  the  bankruptcy  Act.  It 
▼as  heard  on  pleadings  and  proofs. 
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A.  P.  Zaninffj  for  the  plaintiff. 
George  Gorhamj  for  the  defendants. 

Hunt,  J.  The  defendants  object  to  the  right  of  recovery 
in  this  case,  on  the  gronnd  that  the  complainant  has  not 
averred  or  proved  that  Harrington,  Wilcox  &  Co.  were  ever 
adjudged  to  be  bankrupts,  contending  that  he  cannot  bring 
the  action,  as  their  assignee,  before  such  adjudication.  The 
bill  alleges,  that,  on  the  28th  day  of  August,  1867,  this  firm 
of  traders  presented  their  petition  to  the  District  Court,  pray- 
ing that  they  might  be  adjudged  bankrupts  within  the  pro- 
visions of  the  Act  on  that  subject,  and  be  discharged  from  their 
debts ;  that  such  proceedings  were  had,  that  the  complainant 
was  duly  appointed  the  assignee  of  all  the  estate  of  said  firm, 
under  the  provision^  of  the  said  Act;  and  that,  on  the  15th 
day  of  January,  1868,  Charles  P.  Vedder,  a  duly  appointed 
register  in  bankruptcy,  to  whom  the  matter  was  referred  by 
the  Court,  did  convey  to  the  complainant  all  the  estate  of  the 
bankrupts,  referring  to  such  instrument  of  assignment.  All 
these  allegations  are  admitted  in  terms  in  the  answer,  and  it 
is  admitted  ^'  that  the  complainant  was  duly  appointed  as- 
signee in  such  matter,  pursuant  to  the  Act  of  Congress,"  and 
that  Vedder,  the  register,  made  the  assignment  as  is  set  forth 
in  the  bill.  These  allegations  and  admissions  seem  to  be  quite 
sufficient  for  the  purpose  mentioned.  Passing  by  the  question 
of  the  effect  to  be  given  to  the  word  "  duly,"  it  is  admitted  in 
the  pleadings  that  the  petition  was  presented,  that  it  was  re- 
ferred to  the  proper  register,  that  by  such  register  the  com- 
plainant was  appointed  assignee,  and  that  a  conveyance  was 
made  to  him  accordingly. 

The  statute  declares,  (§  11,)  that,  when  proceedings  of  this 
nature  are  taken,  the  filing  of  such  petition  shall  be  an  act  of 
bankruptcy,  and  such  petitioner  shall  be  adjudged  a  bankrupt. 
The  further  proceedings  depend  upon  the  fact  of  opposition  or 
no  opposition.  If  the  latter,  the  register  shall  direct  notices 
to  be  published,  and  procure  a  meeting  of  creditors,  who  shall 
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ehoose  an  assignee ;  or  the  register,  upon  their  failure  to  make 
such  choice,  shall  appoint  an  assignee.  If  there  be  opposing 
intereats,  the  appointment  shall  be  made  by  the  Judge.  To 
this  assignee  a  conveyance  is  directed  to  be  made  by  the  regis- 
ter, if  there  is  no  opposition — by  the  Judge,  if  there  is — which 
passes  to  him  all  the  bankrupt's  estate. 

I  see  nothing  in  this  statute  which  requires  the  adjudica- 
tion of  bankruptcy  to  be  set  out  in  the  bill.  In  the  first 
place,  the  adjudication  is  a  legal  result,  occurring  of  itself,  and 
necessarily,  upon  the  facts  stated.  The  presentation  of  a  pe- 
tition, the  appointment  of  an  assignee,  and  the  conveyance  to 
him  by  the  register,  necessarily  assume  that  there  has  been 
an  adjudication.  Without  it,  there  could  be  no  such  pro- 
ceedings. 

Again,  there  is  no  principle  of  good  pleading  which  re- 
qoires  an  assignee  or  trustee  to  state  in  lys  bill  the  details  of 
the  facts  by  which  he  becomes  entitled  to  maintain  a  suit. 
He  alleges,  that,  upon  the  facts  averred,  a  cause  of  action  un- 
der the  statute  of  bankruptcy  has  accrued  to  the  assignee  of 
Harrington,  Wilcox  &  Co.,  that  he  is  such  assignee,  appointed 
by  the  prop^  oiBcer,  the  register,  and  that  he  has  received 
a  oonveyance  from  him,  and  he  prays  judgment.  This  is 
good  pleading.     The  rest  is  matter  of  evidence. 

Again,  when  it  is  expressly  admitted  that  the  complainant 
is  the  assignee  under  the  bankrupt  Act,  that  is  all  there  is  to 
be  said  about  it. 

I  do  not  think  it  necessary,  therefore,  to  decide  whether 
the  order  adjudicating  bankruptcy,  produced  upon  the  argu- 
ment, can  be*  considered. 

The  insolvency  of  Harrington,  Wilcox  &i  Co.,  at  the  time 
of  the  transfer  of  the  notes,  is  fully  proved,  and  is  not  disputed ; 
but  it  is  said  that  there  is  not  sufficient  evidence  that  the  de- 
fendants knew,  or  had  reasonable  cause  to  believe,  that  this 
evidence  existed,  or  that  they  knew  that  the  transfer  was 
made  in  fraud  of  the  Act.  The  firm  of  Harrington,  Wilcox 
&  Co.,  began  its  operations  on  the  27th  of  June,  1866.  It 
closed  by  the  sale  to  Carpenter,  on  the  18th  of  June,  1867. 
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It  sold  to  Carpenter,  in  bulk,  at  a  discount  of  twenty-five  "per 
ce7it.  on  New  York  prices,  payable  in  monthly  instalments  of 
$400  each,  without  interest,  taking  thirty-three  notes  of  $400 
each,  for  the  amount,  extending  over  thirty-three  months. 
The  loss  of  interest,  by  this  credit,  made  an  additional  dis- 
count of  eight  or  ten  per  cent  on  the  sale.  The  proceeds  of 
this  sale,  $13,200  in  form,  and  about  $1,000  in  good  accounts, 
constituted  the  assets  of  the  firm.  Its  indebtedness  amounted 
to  $24,000,  of  which  one-half  was  payable  to  merchants  in 
New  York,  the  other  half  to  Andrews  &  Preston  and  the 
First  and  Second  National  Banks  of  Jamestown.  This  insolv- 
ency Wilcox  testifies  that  he  was  aware  of,  when  he  delivered 
the  thirteen  notes  to  Kent,  the  President  of  the  First  National 
Bank.  It  is  testified  to,  by  Mr.  Abbott,  and  is  pretty  much 
admitted  by  the  evidence  of  the  bank  officers,  that  a  note  of 
Harrington,  Wilcox»&  Co.,  of  $500,  to  Abbott's  firm,  due  in 
May  or  June,  was  sent  to  the  bank  for  collection,  was  unpaid 
at  maturity,  and  had  so  remained  for  about  thirty  days,  at  the 
time  the  notes  were  received.  It  appears,  also,  that  Harring- 
ton, Wilcox  &  Co.  owed  the  bank  about  $5,000,  for  which 
they  had  no  security,  except  the  notes  of  the  firm  at  various 
dates,  and  running  from  sixty  to  ninety  days ;  and  that  they 
agreed  with  the  firm,  that,  if  they  sold  out  to  Carpenter,  they 
would  take  the  notes  to  be  received  from  him,  in  exchange  for 
the  notes  of  the  firm  then  held.  It  is  quite  extraordinary, 
that  a  bank,  for  no  other  reason  than  that  the  party  should 
continue  to  do  business  with  it,  (which  is  the  reason  given  by 
the  cashier),  should  give  up  good  notes  at  short  dates,  and 
receive  for  them  notes  payable  at  one  and  two  years  and  in- 
termediate times.  The  less  of  that  business  a  bank  should  do, 
the  better  it  would  be,  one  would  suppose,  and  some  other 
reason  must  be  sought  for  such  an  exchange.  It  is  an  unusual 
circumstance  also,  that  these  notes  should  have  been  taken 
by  the  president  at  the  store  of  Harrington,  Wilcox  &  Co. ; 
and  not  at  the  bank,  and  that  he  should  have  been  advised  by 
the  cashier  to  go  to  the  store  to  get  them.  In  well  conducted 
institutions,  the  business  of  the  bank  is  done  at  the  banking 
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house.  Presidents  and  cashiers  do  not  run  around  the  city 
or  village  to  get  the  notes  of  their  dealers,  and  receive  them 
at  the  stores  of  their  solvent  debtors.  If  debtors  are  em- 
barrassed, and  the  security  is  doubtful,  the  oflScers  or  their 
attorneys  do  make  such  visits,  but  we  should  not  look  for  it  in 
the  case  of  customers  of.  a  bank,  whose  credit  was  undoubted. 
These  are  suspicions  circumstances,  and  tend  strongly  to  fix 
upon  the  bank  a  knowledge  of  the  insolvency  of  Harrington, 
Wilcox  &  Co.,  when  they  took  the  notes  in  suit. 

On  the  other  hand,  it  is  to  be  considered,  that,  in  a  small 
place  like  Jamestown,  commercial  punctuality  is  not  as  highly 
prized  as  in  the  larger  cities.    It  is  testified  in  this  case,  and 
it  is  true  generally,  that,  in  such  places,  men  who  are  perfectly 
able  to  pay  their  notes,  do  allow  them  to  go  to  protest,  and  to 
lie  under  protest  till  it  is  convenient  to  pay  them.     Country 
debtors  act  ypon  the  theory  that  any  inconvenience  arising 
from  the  non-payment  of  a  note  at  its  maturity  had  better 
be  borne  by  the  creditor  than  by  the  debtor.     What  would  be 
evidence  of  insolvency  or  of  fraud  in  a  strictly  commercial 
community  may  have    less  significance  in  a  rural  district. 
The   president,  Mr.  Kent,  and   the  cashier,   Mr.   Mayhew, 
both  certify,  not  only  that  the  credit  of  this  firm  was  not 
affected  by  the  non-payment  of  their  notes  i^  May,  1867,  but 
that  they  had  entire  confidence  in  their  solvency  when  they 
took  these  notes,  and  that  they  took  them  without  suspicion. 
The  senior  Wilcox  had,  within  the  year,  desired  Mr.  Kent 
to  receive  the  name  of  the  firm  for  whatever  was  wanted 
by    them,   and    stated  that  he  was    worth    $25,000,   clear 
of  all  incumbrances,  consisting  of   real  estate,   bonds    and 
mortgages,  and  Government  bond&.     This  statement  Mr.  Kent 
says  that  he  relied  upon.     Mr.  W  ilcox,  one  of  the  partners, 
testifies,  that,  until  he  took  an  inventory,  to  complete  the  sale 
to  Carpenter,  he  supposed  the  firm  to  be  solvent,  and  that  he 
was  greatly  surprised  at  the  result  of  the  inventory.     This  was 
a  few  days  before  the  notes  were  delivered  to  the  bank.     On 
the  19th  of  May,  the  bank  renewed  a  note  of  the  firm  for 
$1,000,  endorsed  by  Andrews  &  Preston,  who  were  good,  by 
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taking  in  its  place  the  note  of  the  firm,  endorsed  only  by  S. 
S.  Wilcox,  one  of  the  firm.  That  the  reputation  of  the  firm 
was  very  good,  and  that  their  failure  created  much  surprise, 
appears,  also,  by  the  evidence  of  the  witnesses  called  by  the 
complainant. 

Although  the  matter  is  not  free  from  doubt,  I  am  not  able 
to  find  that  the  defendants  had  good  reason  to  believe  the  firm 
to  be  insolvent  when  they  received  the  notes,  or  that  they 
knew  that  they  werei  transferred  in  fraud  of  the  provisions  of 
the  bankrnpt  Act.  The  bill  is  dismissed,  but  without  costs  to 
either  party. 


George  H.  Woosteb 

GUSTAVUS   SiDENBKRG  AND   OTHERS.      In  EqUTIT. 

W.,  during  the  first  term  of  a  patent  for  a  folding  guide  for  sewing  machines, 
and  while  he  was  the  sole  owner  of  such  patent,  and  was  also  interested  in 
the  sale,  of  certain  sewing  machines,  publicly  authorized  all  purchasers  of 
such  sewing  machines  to  use  such  folding  guides  without  compensation.  S. 
owned  and  used,  during  such  first  term,  126  of  such  sewing  machines,  and 
owned  and  was  using,  when  such  first  term  expired,  56  of  such  folding  guides. 
The  patent  was  extended  :  Held,  that  S.  had  a  right  to  continue  to  uae, 
during  the  extended  term,  such  identical  56  folding  g^des. 

(Before  Sbifman,  J.,  Southern  District  of  New  York,  August  8d,  1875.) 

Shipman,  J.  This  is  a  bill  in  equity,  praying  for  an  in- 
junction and  an  account,  and  is  founded  upon  letters  patent 
for  a  folding  guide  for  sewing  machines.  The  patent  was 
issued  to  Alexander  Douglas,  on  October  5th,  1858,  and  was 
extended  for  seven  years  from  October  6th,  1872.  In 
August,  1863,  said  Douglas   conveyed    an   undivided  half 
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part  of  said  patent  to  Samuel  S.  Sherwood.  Douglas  and 
Sherwood  conveyed  the  patent  to  Nathaniel  Wheeler  and 
William  Whiley,  partners  by  the  name  of  Wheeler  &  Co., 
on  May  6th,  1864,  and  said  Whiley  conveyed  his  interest 
therein  to  said  Wheeler  on  May  29th,  1868.  The  assign- 
ments to  Sherwood  and  to  Wheeler  &  Co.  were  respectively 
for  the  unexpired  portion  of  the  original  term  of  the  patent. 
In  September,  1872,  Mr.  Donglas,  the  patentee,  assigned  all 
his  interest  in  the  invention  and  letters  patent  to  the  com- 
plainant, to  whom,  as  assignee,  the  patent  was  reissued  on 
December  10th,  1872. 

The  answer  of  the  defendants  admits  the  grant,  extension 
and  reissue  of  the  patent,  denies  the  novelty  of  the  alleged 
invention,  and  further  alleges,  that,  at  the  time  the  bill  was 
filed,  the  defendants  ^'  had  in  use  fifty  binders,  substantially 
such  as  are  described  in  the  reissue,  and  no  more,  all  of  which 
binders  they  had  in  lawful  use  at  the  expiration  of  the 
original  term  of  said  patent,  which  lawful  use  they  acquired 
in  three  independent  ways  "— ;/?r«^,  by  a  license,  in  1863,  from 
Douglas  and  Sherwood  to  Gustavus  Sidenberg ;  second^  by 
t  free  license  from  Nathaniel  Wheeler  to  all  users  of  Wheeler 
and  Wilson  sewing  machines ;  thirds  by  a  dedication  of  the 
patent  to  the  public,  by  Douglas,  the  patentee.  Upon  the 
trial,  the  validity  of  the  patent  was  admitted,  and  the  defend- 
ants solely  relied  upon  the  right  which  they  had  obtained  by 
the  two  licenses,  to  continue  the  use  of  those  binders  which 
were  in  use  at  the  expiration  of  the  original  term  of  the 
patent. 

The  defendants  commenced  business  as  manufacturers  of 
ladies'  linen  collars  and  similar  articles,  about  January  1st, 
1863.  On  October  5th,  1863,  Gustavus  Sidenberg  obtained 
a  license  from  Douglas  and  Sherwood  to  use  the  folding 
guide  for  which  Douglas  had  obtained  a  patent.  By  the 
provisions  of  this  license,  the  licensee  agreed  to  pay,  in  addi- 
tion  to  his  original  payment  of  fifty  dollars,  the  sum  of  five 
dollars  for  each  guide  which  he  should  use,  and,  if  he  used, 
at  any  time,  any  guide  without  having  first  paid  said   five 
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dollars,  as  an  additional  compensation  for  the  right  to  use  the 
same,  the  license  should  be  null  and  void,  and  the  licensee 
should  also  be  deemed  guilty  of  infringing  said  patent.     Gus- 
tavus  Sidenberg  paid  Douglas  and  Sherwood  fifty-five  doUare, 
on  or  about  October  5th,  1863.   Nothing  more  was  paid  to  them, 
or  their  assignees,  by  either  of  the  defendants.     On  October 
6th,  1872,  the  defendants  were  using  in  their  factory  fifty-six 
Douglas  guides,  of  which  number  forty-six  had  been  made  by 
William  Priess,  an  employee  of  the  Wheeler  and  Wilson  Man- 
ufacturing Company,  and  ten  had  been   made  by  William 
Brockmann,  an  employee  of  the  defendants.  The  guides  which 
Brockmann  made  were  destroyed  in  a  few  days  after  the  date 
of  the  reissue.    Prior  to  1864,  Nathaniel  Wheeler  was  presi- 
dent of  the  Wheeler  and  Wilson  Manufacturing  Company,  a 
corporation  for  the  manufacture  of  sewing  machines,  and,  in 
May,  1864,  the  firm  of  Wheeler  &  Co.,  of  which  he  was  a 
member,  became  the  owner  of  the  Douglas  patent.    During  his 
ownership  of  this  patent,  he  authorized  all  persons  who  used 
the  Wheeler  and  Wilson  machine  to  use  the  Douglas  guide, 
whenever  they  had  occasion  to  do  so,  without  compensation. 
Tlie  patent  was  apparently  held  by  Wheeler  &  Co.  for  the 
benefit  of  the  Wheeler  and  Wilson  Company,  and  to  pro- 
mote its  interests,  and,  with  that  object  in  view,  Mr.  Wheeler 
gave  a  parol  and  general  authority  to  all  users  of  the  Wheeler 
and  Wilson  machines  to  procure,  use  and  continue  to  use  the 
Douglas  attachment,  if  they  chose  so  to  do.     The  complain- 
ant urged,  upon  the  trial,  that  this  permission  of  Mr.  Wheeler 
was  limited  to  a  permission  to  the  owners  of  Wheeler  and 
Wilson   machines,  to   obtain,  without    royalty,  the  Douglas 
guide  from  some  one  of  the  employees  of  the  company.     It 
is  true,  that,  upon  cross-examination,  in  reply  to  the  following 
question,  "  You  say,  in  your  direct  examination,  that  you 
authorized  those  using  the   Wheeler  and  Wilson    machine 
to   use  said  patent,  whenever  they  had  occasion  to  do  so, 
without  compensation.     Can  you  name  any  person  to  whom 
you  gave  such  permission  ?    If  so,  name  all  you  can  remem- 
ber " — Mr  Wheeler  said,  "  I  gave  pennission  to  the  employ- 
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ees  of  our  company  to  make  the  binders,  on  their  own  ac- 
count, for  such  cnetoraers  nsing  oar  machines  as  might  re- 
quire them.  I  cannot  call  to  mind  the  names  of  any  such 
customers  at  this  time."  I  do  not  understand  from  this  por- 
tion of  Mr.  Wheeler's  testimony,  that  he  intended  to  say  that 
he  confined  the  use  of  the  patent  to  those  customers  only 
who  should  procure  the  guides  from  the  employees  of 
the  Wheeler  and  Wilson  Company.  He  had  previously 
said  that  all  those  who  used  the  machines  had  authority 
to  use  the  guides,  and,  upon  being  requested  to  give  the 
names  of  all  persons  to  whom  he  had  given  such  permission, 
replied  that  he  could  not  recall  the  names  of  the  customers, 
but  he  did  remember  that  he  specifically  permitted  the  em- 
ployees of  the  company  to  make  binders  for  all  such  cus- 
tomers as  might  require  them.  The  witness  did  not  intend 
to  restrict  the  comprehensive  character  of  the  language 
which  ho  had  previously  used.  The  defendants  owned  and 
were  using  in  their  business,  prior  to  October  5th,  1872, 
about  one  hundred  and  twenty-five  Wheeler  and  Wilson 
sewing  machines. 

The  material  question,  which  arises  upon  the  foregoing 
facts,  is — Have  the  defendants  a  right,  by  virtue  of  the  author- 
ity conferred  by  Mr.  Wheeler,  to  continue  the  use  of  tho 
guides  which  were  in  use  at  the  expiration  of  the  original 
term  of  the  patent  ? 

Tho  license  of  Douglas  and  Sherwood  aflTords  the  defend- 
ants no  protection.  By  the  terms  of  that  license,  they  had  a 
right  to  use  only  such  guides  as  had  been  previously  paid  for, 
and,  in  respect  to  the  use  of  all  other  guides,  had  declared 
themselves  to  be  infringers.  They  had  paid  Douglas  and 
Sherwood  for  one  binder  only,  and  were  in  the  lawful  use 
under  those  licensors,  of  no  binder  except  the  one  for  which 
they  had  paid.  The  right  to  use  additional  binders  never 
existed.  {Steam  Cutter  Co.  v.  Sheldon^  10  Blatchf.  C.  C. 
i?.,  1.) 

But,  the  right  of  the  defendant  which  was  obtained 
through  Mr.  Wheeler  is  of  a  different  character.    He  had 
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publicly  authorized  all  purchasers  of  the  sewing  machines  in  the 
sale  of  which  he  was  interested,  to  use  these  guides  without 
compensation.  The  considei*ation  which  moved  him  to  give 
this  permission  was  one  with  which  he  was  satisfied.  Prior  to 
the  date  of  the  expiration  of  the  original  term,  he  would  not 
have  been  allowed  to  prevent  the  defendants  from  the  use  of  the 
binders  which  they  had  theretofore  purchased.  Probably  all  the 
guides  which  they  then  had  in  their  possession  were  made 
after  the  assignment  to  Wheeler  &  Co.,  and,  if  a  few  were  in 
existence  prior  to  that  date,  the  use  of  these  few,  which  was 
originally  unlawful,  had  become  lawful  by  the  license  of  Mr. 
Wheeler,  the  assignee. 

But,  it  is  said,  that,  admitting  that  Mr.  Wheeler  could  not 
have  stopped  the  use  of  these  fifty-six  binders,  it  does  not  fol- 
low that  the  defendants  have  the  right  to  their  continuing 
use  after  the  expiration  of  the  original  term  of  the  patent, 
for  the  following  reasons :  The  statute  (section  4928  of  the  lie- 
vised  Statutes  of  the  United  States)  provides,  that  *'the  benefit 
of  the  extension  of  a  patent  shall  extend  to  the  assignees  and 
grantees  of  the  right  to  use  the  thing  patented,  to  the  extent 
of  their  interest  therein,"  and  the  right  granted  by  Mr. 
Wheeler  was  a  mere  license,  and  neither  an  assignment  nor  a 
grant,  within  the  meaning  of  this  section,  nor  a  sale  of  the 
binders,  and  a  party  seeking  the  protection  of  the  Act  must 
be  a  purchaser  of  the  patented  article,  or  be  protected  by 
some  agreement  of  sale  which  the  owner  of  the  original  pat- 
ent had  a  right  to  make,  who,  in  this  case,  had  not  a  right 
to  license  the  use  of  the  binder  during  the  extended  term. 

The  Supreme  Court  had  occasion,  in  Mitchell  v.  JIawley, 
(16  Wall.y  544,)  to  consider  this  clause  of  the  patent  Act,  and 
to  point  out  the  "  distinction  between  the  grant  of  the  right 
to  make  and  vend  the  patented  machine,  and  the  grant  of  the 
right  to  use  it."  They  say  :  "  A  patentee,  when  he  has  him- 
self constructed  a  machine,  and  sold  it,  without  any  condi- 
tions, or  authorized  another  to  construct,  sell,  and  deliver  it, 
or  to  construct,  and  use,  and  operate  it,  without  any  condi- 
tions, and  the  consideration  has  been  paid  to  him  for  the  thing 
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patented,  the  rale  is  well  establislied,  that  the  patentee  most 
be  nnderstood  to  have  parted,  to  that  extent^  with  all  his  ex- 
cluBive  right ;  and  that  he  ceases  to  have  any  interest  what- 
ever in  the  patented  machine  s<T  sold  and  delivered,  or  an- 
thorized  to  be  constructed  and  operated.  Where  such  eircum- 
Btances  appear,  the  owner  of  the  machine,  whether  he  built  it 
or  purchased  it,  if  he  has  also  acquired  the  right  to  use  and 
operate  it  during  the  lifetime  of  the  patent,  may  continue  to 
use  it  until  it  is  worn  out,  in  spite  of  any  and  every  extension 
subsequently  obtained  by  the  patentee,  or  his  assigns."  Mr. 
Wheeler  had  authorized  these  defendants,  being  customers 
of  the  Wheeler  and  Wilson  Company,  to  construct,  and  use, 
and  operate,  without  any  conditions,  fifty-six  binders.  The 
consideration  for  this  grant  was  paid  to  the  owner  of  the 
patent  by  the  purchase  of  Wheeler  and  Wilson  sewing- 
machines.  The  defendants  thus  became  owners  of  the  guides 
which  they  used,  and,  by  such  ownership,  and  the  right 
which  they  acquired  from  Mr.  Wheeler,  they  acquired  the 
right  to  use  and  operate  the  machines  until  they  were  worn 
out.  They  were  not  simply  licensees  of  the  right  to  use  a 
machine  of  which  they  were  not  the  owners,  bnt  the  machines 
bad  become  their  "  private,  individual  property."  "  Com- 
plete title  to  the  implement  or  machine  purchased  becomes 
vested  in  the  vendee  by  the  sale  and  purchase,  but  he  ac- 
quires no  portion  of  the  franchise,  as  the  machine,  when  it 
rightfully  passes  from  the  patentee  to  the  purchaser,  ceases  to 
be  within  the  limits  of  the  monopoly."  (Mitchell  v.  Ilawley, 
16  Wall.,  54S.) 

I  perceive  no  substantial  difference  between  the  case  of 
these  defendants  and  the  case  of  the  complainant  against  Oil- 
mour,  which  was  an  application  for  a  temporary  injunction 
against  the  use  of  certain  Douglas  guides,  and  was  decided  by 
Judge  Blatchford,  April  29th,  1873.  Gilmour,  prior  to  the 
expiration  of  the  original  term,  was  in  the  use  of  four  Doug^ 
las  guides,  upon  as  many  Wheeler  and  Wilson  sewing-ma- 
chines. It  is  true,  that  Mr.  Wheeler's  affidavit  in  the  Gi  1- 
mour  case  contained  a  more  detailed  statement  of  the  char- 
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acter  and  extent  of  the  license,  than  was  given  in  his  depo- 
sition in  the  present  case ;  but  the  facts  which  he  stated  are 
the  same  in  each  case.  In  the  Oilmour  affidavit  he  says :  "  I 
intended  that  all  patrons  of  the  Wheeler  and  Wilson  Mann- 
facturing  Company  should  be  at  liberty  to  make  and  use 
Douglas  binders  whenever  and  wherever  they  wished,  with- 
out charge  or  liability  of  any  kind,  to  anybody.  *  *  * 
All  parties  were  told  to  make  their  own  binders.  I  permitted 
the  employees  of  the  company,  for  the  convenience  of  parties 
using  Wheeler  and  Wilson  machines,  to  make  Douglas  bind- 
ers for  them,  and  retain  to  themselves  the  prices  paid.  Full 
liberty  and  license  was  given  all  persons  using  Wheeler  and 
Wilson  machines,  to  use,  in  their  business,  without  charge,  all 
the  Douglas  binders  they  had  in  use  when  I  became  an  owner 
in  the  Douglas  patent  before  named,  and  to  procure  where 
they  pleased,  and  continue  to  use,  until  worn  out,  all  ad- 
ditional Douglas  binders  that  their  business  required."  Upon 
these  facts,  Judge  Blatchford  held,  that,  "  within  the  princi- 
ple laid  down  in  Wyeth  v.  Stone^  (1  Story ^  273,)  it  is  quite 
clear,  that,  as  against  Wheeler,  who  was  the  sole  owner  of 
the  Douglas  patent  for  more  than  four  years  before  it  expired, 
the  defendant  was  in  the  lawful  use,  before  and  at  the  time 
the  first  term  of  the  patent  expired,  of  the  four  binders  he 
was  using  when  such  first  term  expired.  Wheeler  could  not 
have  been  heard  to  stop  the  defendant  from  the  use  of  such 
four  binders.  The  defendant  was,  within  the  meaning  of  the 
67th  section  of  the  Act  of  July  8th,  1870,  (16  TJ.  S.  Stat,  at 
Zarge,  209,)  a  grantee  of  the  right  to  use  such  four  binders, 
and,  therefore,  has  a  right  to  use,  until  they  are  worn  out,  the 
identical  four  binders  which  he  was  using  when  the  first  term 
of  the  patent  expired.  As  to  all  other  binders,  the  injunction 
is  granted." 

After  the  reissue,  and  before  the  filing  of  the  bill,  the  de- 
fendants caused  to  be  made,  and  used  in  their  business,  from 
fifteen  to  eighteen  "  two-line  "  binders,  which  were  supposed 
not  to  have  been  included  in  the  reissue.  TTpon  ascertaining 
that  these  binders  were  Douglas    binders,  the  defendants 
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caDsed  them  to  be  destroyed,  in  March  or  April,  1873.     For 
the  use  of  these  binders  the  defendants  are  liable. 

Let  there  be  a  decree,  without  costs,  for  an  account  of  dam- 
ages and  profits  for  the  use  of  these  last  named  binders  prior 
to  their  destruction,  and  an  injunction  against  the  use  of 
binders  described  in  the  reissued  patent,  other  than  the  iden- 
tical forty-six  binders  which  are  now  in  lawful  use. 

Frederic  H.  Betta  and  WiUiam  D.  Shipman^  for  the 
plaintiff. 


Solomon  J.  Oordon^  for  the  defendants. 


Hbney  D.  Stovee  and  J.  A.  Fay  &  Co. 
EzKsnx  S.  Halsted  and  Gilbert  W.  MEBRm.    In  EQCimr. 

The  8d  claim  of  letters  patent  granted  to  Henry  D.  Stoyer,  July  23d,  1861,  for 
an  "improvement  in  planiDg-macbines/*  namely,  "The  arrangement  of 
matching  cutters,  to  be  adjusted  both  laterally  with  each  other,  and  verti- 
cally npoQ  the  bed-piece,  essentially  as  described,  in  combination  with  the 
platen,  so  that  the  planing  and  matching  of  the  piece  may  both  proceed  at 
the  same  time,  or  either  the  planing  or  matching  may  be  done  separately, 
whether  the  platen  be  made  movable  with  the  piece  secured  thereupon,  or 
the  platen  be  fixed,  and  the  piece  be  made  to  move  theron,''  is  a  valid  claim. 

Although  lumber  cannot  be  matched  upon  a  movable  platen  by  the  machine, 
because  the  matching  spindles  project  through  apertures  in  the  platen,  and 
would,  whan  in  a  position  for  matching,  prevent  a  forward  movement  of  ^the 
platen,  yet^  as  the  description  of  the  machine  in  the  specification  shows  that  no 
such  mechanical  impossibility  was  contemplated,  the  claim  must  be  so  con- 
strued as  not  to  involve  such  impossibility. 

The  question  of  the  infringement  of  said  8d  claim,  considered. 

Said  8d  claim  is  infringed  by  the  devices  described  in  letters  patent  granted  to 
Rufna  N.  Meriam,  November  5th,  1867,  for  "improvements  in  planing 
machines." 

8aad  8d  ^lairn  is  not  void  for  want  of  novelty. 

(Before  Shipma^t,  J.,  Southern  District  of  New  York,  August  8d,  1876.) 
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Shipman,  J.     This  is  a  bill  in  equity,  praying  for  an  in- 
jancdon  and  an  account,  and  is  founded  upon  letters  patent 
for  an  "  improvement  in  planing  machines,"  which  patent  was 
issued  to  Henry  D.  Stover,  one  of  the  complainants,  on  July 
23d,  1861.     The  other  complainants,  J.  A.  Fay  &  Co.,  are  a 
corporation,  and  the  assignees  and  owners  of  an  undivided 
half  interest  in  so  much  of  the  patent  and  of  the  invention 
covered  thereby  as  is  embodied  in  the  third  claim  of  said 
patent.     The  assignment  was  executed  September  14:th,  1868. 
The  answer   admits    that  said   patent   was    issued   to  said 
Stover,  and  puts  the  complainants  to  proof  of  their  present 
title  thereto,  and  alleges  that  the  patent  is  void  for  want  of 
novelty.     The  defendants  deny  that  they  have  infringed,  by 
averring  that  the  only  machines  which  they  use,  or  have  used, 
for  planing  or  matching  lumber,  are  machines  made  under 
letters  patent  which  were  granted  to  Kufus  N.  Meriam  on 
November  5th,  1867,  and  which  patent  is  alleged  to  have 
been  for  a  "  different  invention  from  that  claimed  by  said 
Stover  in  his  patent."     The  answer  also  avers  that  the  com- 
plainants are  equitably  estopped,  by  their  own  acts,  from  any 
recovery  in  this  suit.    The  fact  that  J.  A.  Fay  &  Co.  are  a 
corporation,  is,  in  effect,  admitted  by  the  pleadings. 

The  machine  to  which  the  alleged  improvements  in  each 
of  the  patents  relate,  is  a  machine  for  planing  and  matching 
lumber.    Machines  for  planing  the  surface  of  boards,  and  at 
the  same  time  for  planing   or  grooving  and  matching  the 
edges  of  boards,  have  been  long  in  use,  and  were  well  known 
prior  to  the  date  of  the  Stover  patent.     In  these  machines, 
the  boards  were  planed  by  means  of  a  cylinder,  which  occu- 
pied a  horizontal  and  transverse  position  above  the  bed  or 
platen  upon  which  the  boards  were  placed,  and  the  edges  of 
the  boards  were,  at  the  same  time,  grooved  and  matched  by  • 
means  of  matching  cutters.     These  cutters  were  attached  to 
spindles  which  were  supported  in  a  vertical  position,  so  as  to 
project  through  and  above  the  bed,  and  thus  enable  the  knives 
to  operate  upon  the  edges  of  the  lumber  as  it  passed  between 
the  knives  after  leaving  the  planing  cylinder.    The  machines 


AUGUST,  1876.  97 


Stover  V.  Halsted. 


were  ako  provided  with  mechaTiism,  by  means  of  which  the 
space  between  the  matching  cutters  could  be  increased  later- 
allj,  so  that  stuff  of  different  widths  could  be  matched  upon 
the  same  machine.     Although,  in  the  machines  which  were 
in  use  prior  to  the  Stover  patent,  there  were  devices  which 
caused  a  slight  vertical  adjustment  of  the  matching  cutters 
upon  their  spindles,  so  that  lumber  of  different  thicknesses 
conld  be  matched,  yet  there  was  no  machine  in  which  the 
matching  apparatus  could  be  entirely  removed,  by  mechani- 
cal means,  below  the  surface  of  the  platen,  when  the  surfacing 
of  wide  boards  only  was  desired.     Oftentimes  there  was  a 
necessity  for  planing,  without  matching,  boards  of  greater 
width  than  would  pass  between  the  matcher  heads,  and,  in 
soch  case,  it  was  necessary  to  detach  and  to  remove,  by  hand, 
the  spindles  from  the  machine.    It  was  thus  impossible  to 
surface  wide  boards  upon  a  machine  of  ordinary  dimensions, 
without  incurring  the  labor  and  delay  which  were  incident  to 
a  removal  of  the  matching  mechanism  by  hand.     One  object 
of  the  machines  of  Stover  and  of  Meriam  was  to  obviate  the 
difficulty,  and  each  patentee  adopted  the  same  general  mode 
of  accomplishing  the  desired  result.     The  matching  spindles 
are  so  attached  to  each  machine  that  they  can,  at  the  pleasure 
of  the  operator,  be  simultaneously  dropped  below  the  surface 
of  the  platen.    In  the  Stover  machine,  the  platen  is  movable 
or  stationary.     When   boards  are    to  be  both   planed  and 
matched,  the  platen  is  stationary,  and  the  lumber  is  passed 
mider  thg  cutting  cylinder,  by  feed  rolls,  to  be  planed,  and 
thence  between  the  matching  cutters,  to  be  matched.     When 
boards  are  to  be  planed  without  being  matched,  they  can  be 
placed  and  secured  upon  a  movable  platen,  which,  with  the 
lamber  upon  it,  is  passed  under  the  cutting  cylinder.    But 
the  platen  cannot  be  moved  without  previously  removing  the 
matching  spindles,  which  would,  if  not  removed,  prevent  the 
progress  of  the  platen.     The  objects  of  the  Meriam  machine 
are  described  by  the  patentee,  in  his  specification,  as  follows  : 
"In  that  variety  of  planing  machines  designed  not  only  for 
planing  the  surface  of  lumber  but  also  for  matching  the 
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edges  thereof,  much  inconvenience  has  resulted  from  the  ne- 
cessity of  lowering  that  portion  of  the  bed  of  the  machine 
which  supports  the  upper  ends  of  the  vertical  shafts  which 
carry  the  matching  cutters,  whenever  it  is  required  to  adjust 
the  said  cutters  for  matching  lumber  of  different  thicknesses, 
or  to  move  the  said  shaft  out  of  the  way  in  using  the  planes 
for  surface  planing  only.  The  object  of  this  invention  is  to 
remedy  this  defect."  One  result  which  was  intended  to  be 
accomplished  by  each  machine,  was  the  lowering  of  the  shafts 
beneath  the  surface  of  the  bed,  when  it  was  desired  to  use  the 
machine  for  surfacing  and  not  matching. 

The  defendants  place  their  defence  upon  three  grounds: 
(Ist,)  that  the  third  claim  of  the  Stover  patent,  which  claim 
alone  the  defendants  are  charged  with  infringing,  describes  a 
mechanical  impossibility  and  a  machine  destitute  of  utility ; 
(3d,)  that  the  Stover  patent  is  void  for  want  of  novelty ;  (3d,) 
that  the  Meriam  machine  is  not  an  infringement  of  the 
Stover  patent. 

(1.)  Is  the  3d  claim  of  the  plaintiffs'  patent  valid  ?  The 
claim  is  as  follows  :  ^^  I  also  claim  the  arrangement  of  match- 
ing cutters,  to  be  adjusted  both  laterally  with  each  other  and 
vertically  upon  the  bed  piece,  essentially  as  described,  in  com- 
bination with  the  platen,  so  that  the  planing  and  matching 
of  the  piece  may  both  proceed  at  the  same  time,  or  either  the 
planing  or  matching  may  be  done  separately,  whether  the 
platen  be  made  movable  with  the  piece  secured  thereupon, 
or  the  platen  be  fixed  and  the  piece  be  made  to  move. thereon." 
The  defendants  contend  that  the  patentee  is  confined,  by  this 
language,  to  a  mechanism  whereby  the  lumber  may  be  both 
planed  and  matched  at  the  same  time,  or  planing  and  match- 
ing may  be  done  separately,  either  upon  a  movable  or  a  fixed 
platen.  It  is  obvious,  that  the  lumber  cannot  be  matched 
upon  a  movable  platen  by  the  Stover  machine,  because  the 
matching  spindles  project  through  apertures  in  the  platen, 
and  the  spindles,  when  in  a  position  for  matching,  would 
prevent  a  forward  movement  of  the  platen ;  and  it  is  also 
obvious,  from  the  description  of  the  machine,  that  no  such 
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mechanical  impossibility  was  contemplated.  The  specifica- 
tion is  as  follows  :  ^'  To  the  platen  A'  is  secured  a  guide  D', 
which  may  be  removed  at  pleasure  ;  this  correctly  guides  the 
board,  in  connection  with  the  spring  E',  to  be  matched  by 
cotters,  which  may  be  raised  up  through  holes  V*  and  W, 
formed  through  the  platen  for  that  purpose,  and  adjusted  at 
the  desired  elevation,  they  being  driven  by  pulley  S  from 
pulley  Q',  on  a  drive  shaft  L^  The  platen  may  thus  be  used 
stationary,  and  over  which  the  boards  may  be  moved  by  feed 
rolls,  to  be  both  planed  and  matched  on  both  edges  at  the 
same  time,  or  either  may  in  the  same  manner  be  done  sepa- 
rately, or  the  platen  may  be  moved  by  any  means  (not  neces- 
Bary  to  be  shown),  and  the  lumber  secured  thereupon,  while 
lying  perfectly  natural,  by  jaws  F^,  operated  by  right  and  left 
hand  screws  G',  to  pinch  and  hold  the  piece,  by  turning  the 
lever  H'.  *  *  *  *  in  order  to  dress  dimension  lumber,  the 
platen  is  moved  in  bed  along  with  the  piece  secured  upon  it 
to  be  dressed ;  and,  when  boards  are  to  be  dressed  by  passing 
them  under  the  cutting  cylinder,  requires  that  a  set  of  feed 
rolls  shall  be  combined  with  the  other  portions  of  my  ma- 
chine, to  feed  the  boards  or  pieces  over  the  platen  A' 
and  under  the  cutter,  to  be  dressed,  the  platen  being  fixed 
during  such  operation."  The  intention  of  the  patentee  was 
to  state  in  the  third  claim  the  improvements  which  he  had 
described,  and  which  consisted  in  part  of  devices  for  the  re- 
moval by  mechanical  means  of  the  matching  apparatus  when 
'dimension  "  lumber  was  to  be  dressed,  that  is  planed  and  not 
matched.  The  third  claim  is  not  expressed  with  accuracy, 
but  should  be  construed  "  ut  res  magis  valeat  qua/m  pereatj^ 
and  in  connection  with  the  specification,  so  that  ^^  the  inventor 
shall  have  the  benefit  of  what  he  has  actually  invented." 
{Woodman  v.  Slimpson,  3  Fisher^s  P.  C,  98.)  '<If  the 
Court  can  clearly  see  what  is  the  nature  and  extent  of  the 
claim,  by  a  reasonable  use  of  the  means  of  interpretation  of 
the  language  used,  then  the  plaintiff  is  entitled  to  the  benefit 
of  it,  however  imperfectly  and  inartificially  he  may  have  ex- 
pressed himself."     {Ames  v.  Howard^  1  Sumn.j  485.)    The 
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inventor  intended  to  claim  a  surfacing  and  matching  machine, 
in  which  the  matching  cutters  were  adjusted  laterally  and 
vertically,  in  combination  with  the  platen,  and  were  so  ad- 
justed vertically  that  the  matching  mechanism  could  be  me- 
chanically dropped  below  the  platen,  when  surfacing  alone 
'  was  to  be  done.  By  such  a  machine  the  matching  and  plan- 
ing could  be  done  at  the  same  time,  or  the  planing  could  be 
done  separately  with  the  matcher  cutters  removed,  or  the 
matching  could  be  done  separately  when  the  cutters  were 
raised  above  the  surface  of  the  platen.  He  had  previously 
claimed  the  movable  platen,  which  he  supposed  to  be  an  im- 
provement upon  other  planing  machines.  The  movable  or 
fixed  character  of  the  platen  is  not  a  necessary  part  of  the 
improvement  to  which  the  third  claim  relates,  and  might  have 
been  omitted  from  the  statement  of  that  claim.  A  construc- 
tion which  should  compel  the  patentee  to  the  declaration  that 
his  machine  could  either  match  or  plane  boards  when  placed 
upon  a  movable  platen,  the  matching  cutter  being  upon 
stationary  arbors  projecting  through  the  platen,  would  be  a 
construction  of  the  utmost  rigor,  and  in  violation  of  the  liberal 
itiles  in  regard  to  the  interpretation  of  patents,  which  have 
prevailed  in  Courts  of  this  country.  It  is  a  just  and  reason- 
able construction  to  hold,  that  the  concluding  clauses  of  the 
claim  were  introduced  parenthetically,  and  related  to  the 
platen  which  the  patentee  had  previously  claimed,  and  had  no 
reference  to  the  planing  or  matching  which  are  mentioned  in 
the  clauses  which  immediately  precede  those  now  under  dis- 
cussion. Thus  construed,  the  claim  would  read  as  follows: 
^*  I  also  claim  the  arrangement  of  matching  cutters,  to  be  ad- 
justed both  laterally  with  each  other,  and  vertically  upon  the 
bed  piece,  essentially  as  described,  in  combination  with  the 
platen,  (whether  the  platen  be  made  movable  with  the  piece 
secured  thereupon,  or  the  platen  be  fixed  and  the  piece  be 
made  to  move  thereon,)  so  that  the  planing  and  matching  of 
the  piece  may  both  proceed  at  the  same  time,  or  either  the 
planing  or  matching  may  be  done  separately." 

(2.)  Does  the  Meriam  machine  infringe  the  complainants' 
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patent?    The  object  of  the  Meriam  machine  has  already  been 
given  in  the  language  of  the  patentee.     One  object  was  to 
**move  the  shaft  ont  of  the  way,  in  using  the  planer  for  sur- 
face planing  only/'    lie  also  states,  that,  ''  by  this  arrange- 
ment, they "  {i.  e.,  the  vertical  spindles)  "  can  be  lowered 
beneath  the  surface  of  the  bed,  for  surface  planing  only,  with- 
OQt  removing  any  portion  of  the  bed,  and  in  a  moment  of 
time."    In  the  Stover  patent,  the  device  by  which  the  match- 
ing cutters  are  dropped  below  the  surface  of  the  platen  is 
thas  described :   ''  The  matching  cutters  and  bar  X  ^  are  made 
vertically  movable  and  adjustable  by  sliding  in  groves  n, 
which  are  formed  in  central  portion  of  bed  piece  A,  by  means 
of  screw  O*,  threaded  and  fitted  to  stand  P*  on  bar  X '  and 
turned  by  wheel  N^"    By  this  single  screw  the  two  spindles 
are  simultaneously  moved  above  and  below  the  surface  of  the 
platen.      The  same  simultaneous  movement  is  e&cted  by 
double  racks  instead  of  by  a  single  screw,  as  in  the  model 
which  was  used  upon  the  trial.    The  same  movement  is 
effected    in   the  Meriam  machine  by  racks,  pinions  and  a 
weighted  lever.     The  mechanism  is  thus  described  by  one  of 
the  defendants'  witnesses :  ^^  This  is  accomplished   by  two 
separate  sliding  steps,  having  their  motion  vertically,  each 
step  provided  with  a  rack  in  which  mesh  two  pinions  con- 
nected together  by  a  longitudial  shaft.    By  rotating  this  shatlt, 
it  gives  to  the  sliding  steps  which  carry  the  matcher  spindles 
a  vertical  motion  sufScient  to  raise  them  to  their  places  when 
performing  their  work,  or  depress  them  entirely  out  of  the 
way."     The  elevation  and  depression  of  the  matcher  spindles 
in  the  two  machines  is  performed  by  substantially  the  same 
means,  and  in  substantially  the  same  way.    *It  is  true,  that 
the  Meriam  maphine  is  probably  an  improvement  upon  the 
Stover  machine,  but  the  principle  and  essential  elements  of 
the  two  machines  are  the  same. 

It  is  claimed  that  the  Meriam  machine  does  not  infringe 
the  plaintiifs'  patent,  because  the  specifications  of  the  Stover 
patent  describe  no  method  by  which  a  lateral  movement  of 
the  matcher  spindles  can  Be  produced.  A  lateral  movement  of 
the  matching  mechanism  was  well  known  prior  to  the  date  of 
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the  Stover  patent,  which  was  not  granted  for  any  improved 
lateral  adjustment.  The  third  claim  was  for  the  arrangement 
of  matching  cutters,  to  be  adjusted  both  laterally  and  verti-  , 
cally,  as  described,  in  combination  with  the  platen.  The 
method  of  vertical  adjustment  is  described  and  claimed.  Any 
appropriate  and  customary  method  of  lateral  adjustment 
could  be  used,  and  one  method  was  indicated  in  the  drawings, 
but,  as  the  patentee  claimed  no  improvement  in  the  mechan- 
ism by  which  lateral  motion  was  obtained,  it  was  not  im- 
portant.to  give  a  description  of  any  particular  method  of  ac- 
complishing this  result,  when  the  methods  already  in  use 
were  well  understood. 

The  third  claim  of  the  Stover  patent  is  for  "  an  arrange- 
ment of  matching  cutters.^'  In  the  Meriam  machine  the 
cutting  blades  are  placed  upon  "  heads  "  of  larger  diameter 
than  that  of  the  spindles  to  which  the  heads  are  attached,  the 
heads  are  removed  from  the  spindles  by  hand,  and  the  spin- 
dles are  then  dropped  below  the  surface  of  the  platen.  In 
the  machine  which  was  shown  in  the  Stover  patent  the  cut- 
ting blades  are  inserted  in  slots  in  the  end  of  the  spindles, 
and  are  raised  and  depressed  with  the  spindles.  It  is  con- 
tended that  the  Stover  patent  is  limited  to  an  arrangement  of 
cutters  or  knives  which  must  be  lowered  by  mechanical 
means,  and  that  the  patent  is  not  infringed,  by  reason  of  the 
fact  that,  in  the  Meriam  machine,  the  matching  spindles  only 
are  carried  below  the  platen.  The  object"  of  the  Stover  in- 
vention was  to  enable  wide  surfacing  to  be  done  upon  a  plan- 
ing and  matching  machine  of  ordinary  width.  To  accom- 
plish this  object  the  entire  matching  apparatus  must  be  re- 
moved below  the  surface  of  the  platen.  In  the  Stover 
machine,  as  shown  in  the  drawings,  the  spindles  and  cutters 
are  simultaneously  dropped.  The  cutters  cannot  be  lowered 
unless  the  spindles  are  lowered  also,  and,  unless  the  spindles 
%Te  lowered,  the  machine  cannot  plane  wide  boards.  The 
invention  was  for  an  arrangement  of  the  cutting  mechanism, 
and  it  would  have  been  a  more  accurate  use  of  language,  had 
the  word  "  mechauism,"  or  an  equivalent  term,  been  used,  in- 
stead of  the  word  "cutters;"  but,  by  a  common  form  of  ex- 
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prcsdioD  in  the  language  which  was  employed,  a  part  of  the 
mechanism  was  substituted  for  the  whole. 

But,  in  case  a  limited  signification  is  given  to  the  word 
"  cotters,"  the  conclusion  for  which  the  defendants  contend 
13  not  reached.  The  cutters  or  knives  must  be  placed  upon 
spindles,  and  the  *^  arrangement  of  matching  cutters  "  is  an 
arrangement  upon  spindles  which  are  so  vertically  adjusted 
that  the  whole  can  be  dropped  below  the  surface  of  the 
platen.  The  matching  spindles  of  the  Meriam  machine  are 
so  vertically  adjusted  that  they  can  be  lowered  below  the 
surface  of  the  bed,  and,  in  the  mechanism  by  which  the  drop- 
ping of  the  spindles  is  effected,  the  Stover  patent  is  infringed. 
The  Meriam  machine  'incorporates  in  its  structure  and 
operation  the  substance  "of  Stover's  invention.  (Carter  v. 
Baker,  4  Fisher's  P.  C,  404.) 

(3.)  The  novelty  of  the  Stover  machine.  It  has  already 
been  remarked,  that  machines  which  were  in  use  prior  to 
the  Stover  patent  contained  devices  for  a  slight  vertical  ad- 
justment of  the  matcher  cutters,  so  that  boards  of  different 
thicknesses  could  be  accurately  matched.  This  vertical  ad' 
jnstment  was  sometimes  effected  by  a  thread  at  the  upper 
end  of  the  spindles,  and  sometimes  by  loosening  a  set  screw 
which  secured  the  cutter  head  to  the  spindle.  These  machines 
did  not  contain  any  device  by  which  the  spindles  could  be 
simultaneously  dropped  below  the  surface  of  the  platen  at  the 
will  of  the  operator,  so  that  boards  could  be  planed  which 
were  wide  enough  to  pass  over  the  top  of  the  spindles  thus 
lowered.  Upon  the  entire  proofs  it  does  not  appear  that  any 
machine  existed  prior  to  the  date  of  the  Stover  patent,  which 
bad  the  principle  of  the  Stover  machine. 

(4.)  As  to  equitable  estoppel.  The  testimony  in  regard  to 
Stover's  propositions  to  a  witness,  and  one  of  the  manu- 
facturers of  the  Meriam  machine,  is,  if  true,  not  sufficient  to 
justify  a  Court  in  dismissing  the  bill. 

Let  a  decree  be  passed  for  an  injunction  and  an  account. 

Samuel  A.Duncan  and  George  Oiffordy  for  the  plaintiffs. 
Ahbett  dk  Fuller^  for  the  defendants. 
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John  G.  Stevens  and  othei»,  Tbustebs,  &c. 

vs. 

The  New  York  and  Oswego  Midland  Kailboad  Company 

AND  others.    In  Equity. 

There  is  no  sound  principle  apon  which  the  property  of  a  person  or  a  corpo- 
ration, which  is  placed  in  the  hands  of  a  receiver  bj  a  Coart  of  justice,  for  the 
purposes  of  a  salt  pending  in  such  Court,  can  be  regarded  as  being  thereby 
rendered  exempt  from  the  operation  of  the  tax  laws  of  the  Goyemment  within 
whose  jurisdiction  such  property  is  situated. 

Except  under  very  special  circumstances  the  power  of  taxation  ought  not  to  be 
interfered  with  by  injunction. 

In  a  suit  pending  in  this  Court  for  the  foreclosure  of  a  mortgage  given  by  a 
railroad  corporation,  receivers  of  the  mortgaged  property  were  appointed 
by  this  Court.  They  applied  to  this  Court  to  enjoin  certain .  tax  collectors 
from  executing  warrants  for  taxes  assessed  on  the  mortgaged  property,  on 
the  ground  of  irregularities  in  the  assessment  of  the  taxes.  So  fur  as  ap- 
peared, the  warrants  were  regular  on  their  faces  and  the  tax  collectors  were 
acting  thereunder  in  good  faith,  in  the  discharge  of  their  duty.  The  injunc- 
tion was  refused. 

(Before  Blatcbford,  J.,  Southern  District  of  New  York,  August  17th,  1875.) 

Blatchfobd,  J.  This  is  a  suit  for  the  foreclosure  of  a 
mortgage  on  certain  property  owned  by  the  New  York  and 
Oswego  Midland  Kailroad  Company,  a  corporation.  Pending 
the  suit,  John  G.  Stevens  and  Abram  S.  Hewitt  have  been 
appointed  by  this  Court  receivers  of  the  mortgaged  property. 
They  now  apply  to  this  Court,  by  petition,  for  injunctions  to 
restrain  the  tax  collectors  of  certain  towns  in  the  State  of 
New  York  from  proceeding  to  interfere  with  the  property 
which  is  in  the  hands  of  such  receivers,  by  selling  it  under 
warrants  to  satisfy  certain  State  taxes.  One  ground  of  the 
application  is,  that  the  imposition  of  taxes  on  the  corporation, 
or  its  property,  is  in  violation  of  the  Constitution  of  the 
United  States,  as  impairing  the  obh'gation  of  a  contract  made 
between  the  State  and  the  corporation.     This  question  has 
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heretofore,  on  a  separate  argument,  been  decided  by  this 
Court  adversely  to  the  receivers.  {Hewitt  v.  i^T.  Y.  <&  Os' 
wego  Midland  B.  R.  Co.,  12  BUtchf.  G.  C.  B.,  452.)  The 
matter  has  now  been  argued  upon  objections  made  by  the 
receivers  to  the  mode  of  assessing  the  taxes. 

But,  a  preliminary  point  is  taken,  that  this  Court  will  not, 
in  this  way,  examine  the  questions  raised  as  to  the  regularity 
of  the  assessment  of  the  taxes.  The  tax  collectors  are  not 
parties  to  this  suit.  This  Court  is  not  a  tribunal  to  which 
any  direct  power  is  confided  to  supervise  or  review  the  regu- 
larity of  the  assessment  of  the  taxes,  as  on  certiorari.  Nor  are 
the  questions  raised  between  the  adversary  parties  to  a  plen- 
ary suit,  with  its  regular  procedure  in  the  way  of  trial  and 
opportunity  for  review,  but  they  are  brought  up  on  motion, 
in  a  collateral  action.  It  is,  however,  contended  for  the  re- 
ceivers, that  the  property  in  their  possession  is  in  the  pos- 
session of  this  Court ;  that  such  possession  cannot  be  disturbed 
without  the  consent  of  this  Court;  and  that,  before  this 
Court  will  consent  to  part  with  the  possession  of  the  property 
which  may  be  required  to  pay  the  taxes,  it  will  assure  itself 
that  the  tax  collectors  are  lawfully  entitled  to  subject  it  to  the 
claims  for  taxes. 

I  have  heretofore  decided  that  the  property  in  the  hands 
of  the  receivers  was  properly  assessed  as  the  property  of  the 
corporation.  There  is  no  prerogative  of  sovereignty  which  is 
of  higher  importance  than  the  power  of  taxation,  which 
includes  the  collection,  as  well  as  the  assessing,  of  the  taxes. 
The  very  existence  of  the  State  as  a  Government  depends 
upon  the  exercise  of  such  power.  Except  under  very 
special  circumstances,  such  power  ought  not  to  be  interfered 
with  by  injunction.  The  promptness  and  regularity  of  the 
collection  of  taxes  are  as  important  to  the  welfare  and  credit 
of  the  Government,  and  to  its  capacity  to  fulfil  its  functions, 
as  is  the  collection  itself.  If  any  person  is  aggrieved  by  the 
exercise  of  the  authority  of  the  tax  collector,  he  has  an  ade- 
quate ultimate  remedy  in  an  action  against  the  wrong-doer, 
with  the  preliminary  remedy  afibrded,  of  directly  reviewing 
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the  proceeding  according  to  the  method,  and  before  the  tri- 
bunal, provided  by  the  laws  of  the  Government  nnder  whose 
authority  the  proceeding  takes  place.  There  is  no  sound 
principle  upon  which  the  property  of  a  person  or  a  corpora- 
tion, which  is  placed  in  the  hands  of  a  receiver  by  a  Court  of 
justice,  for  the  purposes  of  a  suit  pending  in  such  Court,  can 
be  regarded  as  being  thereby  rendered  exempt  from  the 
operation  of  the  tax  laws  of  the  Government  within  whose 
jurisdiction  such  property  is  situated.  So  far  as  appears,  the 
warrants  in  the  hands  of  the  tax  collectors  are  regular  on  their 
faces,  and  the  tax  collectors  are  acting  thereunder '  in  good 
faith,  in  the  discharge  of  their  duty.  Under  such  circum- 
stances this  Court  would  not  hold  the  collectors  to  be  guilty 
of  a  contempt  of  this  Court  for  levying  on  the  property  of 
the  corporation  to  satisfy  the  taxes  specified  in  the  warrants. 
That  being  so,  this  Court  will  not  undertake  to  determine,  on 
affidavits,  and  in  a  collateral  suit,  the'questions  raised  as  to 
the  irregularities  alleged  to  have  existed  in  the  assessment  of 
the  taxes,  or  to  enjoin  the  tax  collectors  from  executing  the 
warrants. 

The  applications  for  injunctions  must  be  denied  and  the 
temporary  injunctions  must  be  dissolved. 

Ashhel  GreeUy  for  the  receivers. 

John  C.  Churchill^  John  C.  Perry^  E,  More^  lldmea 
dk  Smithy  Hent'y  W.  WigffinSy  Amos  G.  HuU^  Archibald  C, 
Ifiven^  L.  B.  Kern^  A.  N,  iSheldon  and  Stewart  <&  Ready  for 
the  tax  collectors. 
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Gbobge  B.  Boomer  and  Bufus  E.  Bosghert 

vs. 
The  United  Power  Press  Company  and  others.    In  Equitt. 

Letters  patent  were  granted  to  George  B.  Boomer,  Rnfus  E.  Boschert  and 
Thomas  G.  Morse,  November  Ist,  1870,  for  an  "improvement  in  cheese 
presses,"  They  were  reissued  to  Boomer  and  Boschert,  January  28th,  1873. 
The  claim  of  the  original  patent  was,  "  A  cheese  press,  composed  of  the 
doable  frame  A,  a.  A',  the  press  beam  B,  h,  H,  sliding  standards  G,  G,  double 
levers  C,  C,  nuts  e,  and  the  screw  D,  with  a  hand-wheel  F,  and  square  end  d, 
all  constructed,  arranged  and  operating  substantially  as  described."  The 
claim  of  the  reissue  was :  "  In  combination  with  the  eliding  standard!*,  sup- 
ported laterally  an']  guided  in  the  frame  of  the  press,  the  double  screw-shaft 
supported  in  or  against  the  sliding  standards,  substantially  as  and  for  the 
purpose  described."  It  was  contended  that  the  reissued  patent  was  for  a  dif- 
ferent invention  from  tiie  original  patent,  because  the  claim  of  the  reissue  did 
not  include  in  the  combination  the  press  beam,  the  double  levers  and  the 
nuts.  The  invention  was  an  improvement  in  a  press  in  which  double  levers 
and  a  press  beam  were  necessary,  and  they  were  fully  described  in  the  speci- 
fication, and  the  only  ingredients  which  entered  into  the  invention  were  those 
specified  in  the  claim  of  the  reissue :  Held,  that  the  objection  was  not  tenable. 

As  the  claim  of  the  reissue  embracer  the  improvement  invented,  and  the  ele- 
ments of  the  invention  are  operative  in  connection  with  the  mechanism  de- 
scribed in  the  specification,  the  claim  is  not  invalid  because  the  elements 
specified  in  it  do  not,  of  themselves,  accomplish  anything. 

The  reissue  is  not  invalid  for  want  of  novelty. 

The  plaintiffs,  after  bringing  this  suit,  conveyed  away  their  exclusive  right  to 
the  patent  for  all  of  the  United  States,  except  the  New  Enj^land  States  and 
Ohio,  reserving  their  rights  "so  far  as  they  are  connected  with  said  suit, 
with  the  profits  and  damages  therein,  and  the  right  to  have  said  patent  de- 
clared valid,  and  for  an  injunction  : "  Held,  that  the  plaintiffs  reserved  no 
right  to  damages  or  profits  for  infringements  committed  after  the  conveyance, 
and  were  entitled  to  a  decree  for  the  damages  and  profits  down  to  the  time  of 
the  conveyance,  but  not  to  an  injunction. 

(Before  Shifman,  J.,  Southern  District  of  New  York,  August  23d,  1876.) 

Shipman,  J.     This  is  a  bill  in  equity,  filed  February  6th, 
1874,  praying  for  an   account  and  an  injunction.     Letters 
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patent  for  an  "improvement  in  cheese  presses"  were  granted 
to  the  complainants,  and  to  Thomas  G.  Morse,  on  November 
1st,  1870.  A  reissue  was  granted  to  the  complainants  on 
Jannary  28th,  1873,  Morse  having  previously  assigned  his  in- 
terest in  the  invention  to  Boomer.  The  United  Power  Press 
Company,  one  of  the  defendants,  is  a  corporation  established 
in  the  city  of  New  York,  of  which  corporation  the  other  de- 
fendants are  the  trustees.  The  defendants  are  charged  with 
the  infringement  of  the  reissued  letters  patent  in  the  city  of 
New  York,  The  complainants,  on  April  10th,  1874,  granted 
and  conveyed  to  the  Boomer  and  Boschert  Press  Company  all 
their  interest  in  the  invention  which  was  secured  by  the  re- 
issued letters  patent,  for  all  of  the  United  States,  except  the 
New  England  States  and  the  State  of  Ohio.  On  the  same 
day  the  grantees  executed  an  agreement,  the  material  portions 
of  which  are  as  follows:  "And  whereas,  a  suit  is  pending 
against  the  United  Power  Press  Co.,  instituted,  among  other 
things,  to  establish  the  validity  of  said  reissued  letters  patent, 
and  for  an  injunction ;  and  whereas,  said  Boomer  and  Bos- 
chert have,  in  fact,  assumed  to  have  a  good  title  to  said  let- 
ters patent,  and  the  invention  therein  described,  and  have  un- 
dertaken to  carry  forward  said  suit  to  a  successful  termination, 
if  possible :  Now,  then,  it  is  understood,  that  all  their  rights 
under  said  reissued  letters  patent,  so  far  as  they  are  connected 
with  said  suit,  with  the  profits  and  damages  therein,  and  the 
right  to  have  said  patent  declared  valid,  and  for  an  injunction, 
are  not  to  be  affected  by  said  patent  deed,  but  the  same  is  sub- 
ordinate to  said  rights.^'  The  answer  avers  that  the  reissued 
patent  is  not  for  the  same  invention  for  which  the  original  let- 
ters patent  were  issued,  denies  the  novelty  of  the  alleged  in- 
vention, and  denies  infringement. 

The  alleged  invention  of  the  patentees  related  to  an  im- 
provement in  that  class  of  presses  known  as  toggle-lever 
presses.  An  ordinary  toggle-lever  press  consists  of  a  frame 
having  a  base  and  head-block  suitably  connected  by  rods  or 
posts,  in  which  frame  runs  a  follower.  The  follower  is  ele- 
vated or  lowered  by  two  toggle-levera  jointed  at  their  centres, 
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which  levers  are  operated  by  a  right  and  left-hand  screw-shaft 
passing  through  the  knuckles  of  the  levers.  The  defect  in 
this  kind  of  press  arises  from  the  fact  that,  when  the  resist- 
ance nnder  the  follower  is  unequal,  the  follower  tips  at  the 
end  where  there  is  the  least  resistance.  This  depression  of 
the  platen  or  follower,  causes  the  arras  of  the  lever  on  the 
side  of  greater  resistance  to  become  more  angular  than  the 
arms  of  the  opposite  lever,  and  the  lozenge-shaped  configura- 
tion of  the  four  arms  of  the  levers  becomes  distorted.  This 
distortion  causes  an  endwise  motion  of  the  screw-shaft  to- 
wards the  side  of  the  press  where  the  arms  of  the  lever  are 
more  angular,  and  the  side  of  greater  resistance.  Conse- 
quently, the  end  or  side  of  the  press  where  the  greatest  press- 
ure is  needed,  becomes  least  capable  of  exerting  such  press- 
ure, and  the  action  of  the  press  becomes  unequal.  Prior  to 
the  complainants'  invention,  this  defect  in  toggle-lever  presses 
was  of  a  very  serious  character,  for  the  usefulness  of  such 
presses  depends  upon  the  uniformity  with  which  the  platen  is 
kept  level,  and  the  uniformity  of  the  pressure  under  the  pla- 
ten. The  alleged  invention  of  the  patentees  consisted  in  con- 
structing sliding  standards,  the  lower  ends  of  which  are  at- 
tached to  the  platen,  and  the  upper  ends  extend  through  a 
Bocket  in  the  head-block.  When  one  end  of  the  platen  is  de- 
pressed, these  standards  tend  to  incline  towards  the  side  of 
least  resistance,  and  in  an  opposite  direction  from  that  to- 
wards which  the  screw-shaft  tends  to  move.  In  order  that 
these  opposing  tendencies  may  be  made  to  counteract  each 
other,  a  central  hub  is  attached  to  the  screw-shaft  between 
the  standards.  When  the , standards  incline  to  the  side  of 
greatest  depression,  this  central  hub  or  bearing,  being  at- 
tached to  the  screw-shaft,  comes  in  contact  with  the  standard, 
prevents  its  further  movement,  and,  at  the  same  time,  by  its 
pressure  upon  the  standard,  prevents  the  movement  of  the 
Bcrew-shaft  to  the  side  of  greatest  resistance.  One  of  the  pat- 
entees describes  the  manner  in  which  the  follower  is  kept 
level  by  this  invention,  notwithstanding  the  resistance  may  be 
greater  under  one  side  of  the  follower  than  under  the  other 
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side,  as  follows :  "  It  (the  follower)  will  be  kept  level,  or 
very  nearly  so,  because,  if  the  resistance  is  greater  under, 
say,  the  right  end  of  the  follower,  the  tendency  is  to  depress 
the  left  end,  which  would  draw  the  standards  to  the  left ;  bat, 
if  the  follower,  is  depressed  at  the  left,  the  left  pair  of  arms 
or  toggle  Jevers  will  become  straighter  than  those  on  the 
right,  and  the  screw  will  move  to  the  right,  bringing  its  cen- 
tral bearing  in  contact  with  the  standards,  which  will  prevent 
both  the  movement  of  the  screw  to  the  right  and  the  stand- 
ards to  the  left.  The  two  opposite  movements  are  thus  made 
to  counteract  each  other,  and  the  power  of  the  press  is  kept 
in  equilibrium."  The  principle  of  the  invention  is,  that  the 
active  force  exerted  by  the  movable  standards  and  the  hub,  at 
the  instant  when  the  tendency  of  the  screw-shaft  to  deflect 
commences,  is  more  efBcacious  than  a  much  greater  amount  of 
resistance  which  can  be  exerted  by  fixed  bearings  or  posts, 
and  that  the  tendency  to  distortion  is  easily  overcome  by 
making  the  opposite  movements  of  standards  and  screw- 
shafts  to  counteract  each  other.  The  press  of  the  plaintiffs  has 
been  largely  sold,  and  is  a  highly  useful  improvement. 

The  two  styles  of  machines  which  the  defendant  corpora- 
tion manufactured  and  sold,  in  the  city  of  New  York,  prior  to 
April  10th,  1874,  differ  only  in  immaterial  details  from  the 
press  of  the  complainants.  In  the  defendants'  press  there  is 
but  a  single  sliding  standard,  and,  instead  of  the  complainants' 
central  hub,  collars  are  attached  to  the  screw-shaft  on  each 
side  of  the  standard.  It  is  virtually  conceded  by  the  witnesses 
for  the  defendants,  that  their  machines  embody  the  invention 
which  is  claimed  in  the  complainants'  reissued  patent,  and 
differ  from  the  complainants'  machine  in  form  only  and  not 
in  substance. 

The  defendants  contend,  first,  that  the  reissued  patent  is 
void,  because  it  is  not  for  the  same  invention  as  the  one  which 
was  claimed  in  the  original  patent.  The  claim  in  the  original 
patent  was  as  follows:  "A  cheese  press,  composed  of  the 
double  frame  A^  a,  J.',  the  press-beam  B^  A,  27,  sliding  stand- 
ard 6?,  Gy  double  levers  (7,  (7,  nuts  e,  and  the  screw  />,  with 
a  hand-wheel  -F,  and  square  end  rf,  all  constructed,  arranged 
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and  operating  substantially  as  described."    The  reissued  pat- 
ent also  contains  a  single  claim,  as  follows :  ^^In  combination 
with  the  sliding  standards,  supported  laterally  and  guided  in 
the  frame  of  the  press,  the  double  screw-shaft  supported  in  or 
against  the  sliding  standards,  sabstantially  as  and  for  the  pur- 
pose described."      The  defendants  insist  that  two  material 
parts  of  the  originally  patented  invention,  to  wit,  the  press- 
beam   or  platen,  and  the  toggle-levers  and  nuts,  have  been 
dropped  in  the  reissued  claim,  and  that  these  omissions  con- 
stitute a  material  change  in  the  reissue,  as  compared  with  the 
original  patent,  and  that  the  reissued  patent  attempts  to  se- 
cure combinations  fewer  in  number  than  the  whole  described 
in  the  original  patent.      The  improvement  which  is  declared 
in  both  the  original  and  reissued  patents  to  have  been  invent- 
ed by  the  patentees,  is  an  improvement  in  a  toggle-lever  press, 
in  which  toggle-levers  and  a  platen  must  necessarily  be  found. 
The  specification  of  the  reissued  patent  describes  fully,  and  in 
substantially  the  same  terms  which  are  employed  in  the  orig- 
inal patent,  the  manner  in  which  the  whole  press  is  con- 
structed.    The  claim  of  the  reissued  patent  embraces,  in  com- 
prehensive terms,  the  actual  invention,  and  describes  what  is 
claimed  to  be  new,  and  it  was  not  necessary  to  mention,  in 
that  part  of  the  specification,  that  toggle-levers  and  a  platen 
were  also  used  in  the  press.     The  only  ingredients  which  en- 
tered into  the  invention  for  which  the  original  patent  was 
granted,  are  those  which  are  specified  in  the  claim  of  the  re- 
issued patent. 

The  defendants  insist,  in  the  next  place,  that  the  com- 
plainants' patent  is  invalid,  because  the  elements  which  are 
specified  in  the  claim  as  forming,  in  combination,  the  inven- 
tion, do  not  of  themselves  perform  or  accomplish  anything. 
The  claim  is  properly  confined  to  the  invention,  and  specifies 
only  the  improvement  which  the  patentees  invented.  The  ele- 
ments of  the  invention  are  operative  in  connection  with  the 
mechanism  of  the  press,  which  is  accurately  described  in  the 
specification. 

The  defendants  contend,  thirdly,  that  the  complainants' 
patent  is  void,  in  view  of  the  previous  state  of  the  art,  as 
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shown  in  the  presses  which  are  described  in  the  patent  of 
Robert  Harding,  of  September  3d,  1842 ;  in  the  patent  of 
P.  G.  Gardner,  of  February  28th,  1845;  in  the  patent  of 
Nathan  Chapman,  of  January  12th,  1858;  in  the  patent  of 
Pickens  B.  Wever,  of  August  2l8t,  1860 ;  and  in  the  French 
press  of  P.  Samain.  No  one  of  these  presses  contained  the 
combination  of  sliding  standards  \!^ith  the  central  hub  of  the 
complainants'  press,  and  no  one  was  constructed  updn  the 
principle  of  keeping  the  platen  level  by  means  of  the  active 
resistance  which  standard  and  hub  make  to  the  tendency  of 
the  screw  shaft  to  move  towards  the  side  of  greater  resist- 
ance, when  the  platen  commences  to  tilt.  The  point  upon 
which  the  defendants  most  strongly  relied,  in  this  part  of  the 
case,  ^as,  that  the  sliding  standard  of  the  Harding  press  and 
the  central  hub  or  wheel  of  the  Gardner  press  could  have 
been  combined,  and  thus  the  complainants'  press  could  have 
been  constructed  M'ithout  the  exercise  of  invention.  This 
theory  is  not  supported  by  the  facts,  and  it  is  manifest  that 
an  operative  machine  could  not,  prior  to  the  date  of  the  com- 
plainants' invention,  have  been  constructed  from  a  combina- 
tion of  the  two  machines  of  Gardner  and  Harding,  without 
inventive  skill  of  more  than  ordinary  character. 

The  remaining  question  is  as  to  the  terms  of  the  decree. 
The  complainants,  .on  April  10th,  1874,  and  after  suit  had 
been  brought,  granted  to  the  Boomer  and  Boschert  Press 
Company  the  exclusive  right  to  the  reissued  patent  for  all  of 
the  United  States,  except  the  New  England  States  and  the 
State  of  Ohio.  The  grantees,  having  obtained,  by  this  grant, 
the  exclusive  right  and  title  to  the  patent  for  the  State  of 
New  York,  and  having  recorded  the  deed  in  the  patent  office, 
could  alone  institute  suit  for  any  infringement  which  might 
be  committed  after  the  date  of  the  grant,  within  that  State. 
{Moore  v.  Marshy  7  Walhy  515,  521.)  The  complainants  had 
parted  with  all  their  previous  title  in  the  patent  for  the  ter- 
ritory which  was  named  in  the  grant.  The  grantees  declared, 
in  the  agreement  which  they  executed,  and  which  was  dated 
April  10th,  1874,  that  all  the  rights  of  the  complainants, 
^^  80  far  as  they  are  connected  with  said  suit,  with  the  profits 
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and  damages  therein,"  are  not  to  be  affected  bj  the  deed. 
Bj  this  language,  the  grantees  did  not  confer  upon  the  com- 
plainants any  right  to  damages  for  future  infringements,  and 
did  not  declare  that  any  sach  right  was  understood  by  the 
parties  to  the  grant  to  have  been  reserved.  The  grantors 
made  no  express  reservation  in  their  deed,  and  retained  noth- 
ing but  their  right  to  recover  whatever  sums  might  be  de- 
termined to  belong  to  them  for  infringements  which  had 
theretofore  been  committed.  The  "  rights  under  said  reissued 
letters  patent,  so  far  as  they  are  connected  with  said  suit," 
were  the  rights  which  they  had  to  obtain  compensation  for 
the  damage  which  they  had  previously  suffered,  and  "the 
profits  and  damages  therein,"  which  were  declared  not  to 
have  been  affected  by  the  grant,  were  simply  those  profits 
and  damages  which  they  might  then  be  entitled  to  recover. 
The  complainants  aver,  in  their  bill,  that  they  are  the  exclu- 
sive owners  of  the  reissued  letters  patent  for  the  State  of 
New  York.  Since  the  filing  of  the  bill  they  have  conveyed 
all  their  title  to  the  patent  for  that  State,  and  are  not  now 
entitled  to  an  injunction  against  an  infringement  therein. 
{Wheeler  v.  McCormick,  11  BUtchf,  (7.  G.  i?.,  334,  345.) 
The  understanding  or  agreement  of  the  parties,  that  the  right 
of  the  complainants  to  an  injunction  should  not  be  varied  by 
the  grant  of  April  1 0th,  1874,  does  not  alter  the  legal  effect 
of  that  conveyance.  If  it  had  been  averred  in  the  bill,  or  in 
a  supplemental  bill,  that  the  complainants  are  the  owners  of 
the  patent  for  the  New  England  States  and  the  State  of  Ohio,  • 
and  that  the  defendants  are  infringing,  or  threaten  to  infringe 
therein,  this  Court  could  enjoin  against  such  unlawful  use. 
(  Wilson  V.  Sherman^  1  Blatchf,  C.  C.  R,y  636.) 

Let  there  be  a  decree  for  the  complainants,  declaring  the 
infringement,  and  directing  an  account  of  profits  and  an  ascer- 
tainment of  damages  until  April  10th,  1874,  with  costs. 

WiUiam  B,  Smith  and  Andrew  J.  Todd^  for  the  plaintiffs. 


John  Van  Santvoordy  for  the  defendants. 
VOL.  xni. — 8 
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George  L.  Newell  and  otheeb 


V8. 


Geobob  West  and  otheeb.    In  Equity. 

R.,  the  patentee  and  owner  of  letters  patent,  agreed  with  M.,  shortly  before  the 
patent  expired,  that  he  would  apply  for  it9  extension,  and  assign  the  exten- 
sion, if  obtained,  to  M.,  and  M.,  in  consideration,  paid  to  R.  $600,  and  agreed 
to  pay  him  $1,600  more  on  receiving  such  assignment,  and  also  the  expenses 
paid  by  R.  in  procuring  the  extension.  R.  died  without  applying  for  the  ex- 
tension,, and  left  a  will  appointing  his  wife  his  sole  executrix,  and  making  her 
and  his  daughter  the  sole  beneficiaries.  The  will  was  probated  in  Massachu- 
setts. Afterwards,  a  corporation,  by  assignment  from  M.,  acquired  his  rights 
under  said  agreement.  Thereafter,  the  widow,  as  executrix,  and  acting  in 
the  interest  of  the  corporation,  applied  for  and  obtained  an  extension  of  the 
patent,  the  corporation  paid  her  the  $1,600,  and  she  executed  to  it  an  assign- 
ment of  the  extended  term,  which  assignment  was  recorded.  The  assignment 
was  not  made  under  an  order  of  the  Probate  Court,  and  the  daughter  did  not 
assent  to  it.  In  the  assignment  the  widow  was  described  as  administratrix, 
and  conTeved  her  interest  as  administratrix.  After  the  recordin<'  of  the  as- 
signment,  she  resigned  her  trust  as  executrix,  and  one  I.  was  appointed  ad- 
ministrator with  the  will  annexed,  and  he,  as  such,  conveyed  to  the  plaintiffs 
the  title  on  which  this  suit  was  brought :  Jleld, 

(I.)  That  the  corporation  became  the  equitable  owner  of  the  patent,  and  the 
plaintiffs  had  constructive  notice  of  such  equity,  by  the  recording  of  the  as- 
signment from  the  widow,  before  they  procured  the  assignment  from  I.,  and 
were  not  bona  Jids  purchasers ;  that,  as  against  the  plaintiffs,  the  corporation 
was  entitled  to  a  specific  performance  of  the  agreement  to  assign ;  and  that, 
therefore,  it  was  not  material  whether  the  assignment  from  the  widow  was 
invalid,  because  made  by  her  as  administratrix  and  not  as  executrix; 

(^.)  That  the  assignment  from  the  widow  was  valid,  although  made  by  her  as 
administratrix; 

(8.)  That  the  sale  was  not  invalid  because  made  without  an  order  of  the  Pro- 
bate Court,  although  there  was  a  statute  of  Massachusetts  providing  that,  on 
application,  the  Probate  Court  might  order  a  sale  of  personal  estate,  inasmuch 
as  there  was  no  provision  precluding  a  sale  without  such  order  ; 

(4.)  That  it  was  not  necessary  the  daughter  should  have  joined  in  the  assign- 
ment, or  assented  to  it. 

(Before  Wallaob,  J.,  Northern  District  of  Now  York,  August  24th,  1875.) 


AUGUST,  1875.  115 


Newell  V.  West. 


Wallace,  J.  The  complainants  having  filed  their  bill  for 
a  perpetual  injunction,  and  for  an  accounting,  alleging  the  in- 
fringement by  the  defendants  of  extended  letters  patent,  in 
which  the  complainants  own  the  exclusive  right  for  the  State 
of  New  York,  the  defendants  plead  thereto,  that  the  Union 
Paper  Bag  Machine  Company  is  the  owner  of  the  patent,  in 
exclusion  of  the  complainants.  The  complainants  having 
taken  issue  by  replication  to  the  plea,  the  cause  now  comes 
on  to  be  heard  upon  the  pleadings  and  proofs. 

The  material  facts,  extricated  from  the  mass  of  document- 
ary and  oral  evidence  contained  in  the  proofs,  a  large  portion 
of  which  seems  utterly  unimportant,  are  few  and  simple. 
The  complainants  claim  title  by  an  assignment  from  Ingalls, 
as  administrator  with  the  will  annexed  of  Benjamin  F..Ilice, 
deceased,  and  the  Union  Paper  Bag  Machine  Company  claim 
by  an  assignment,  prior  in  point  of  time,  made  by  Boxanna 
Bice,  while  acting  as  executrix  of  the  estate  of  Benjamin  F. 
Rice.  Benjamin  F.  Rice  was  the  inventor  of  the  improve- 
ment for  which  the  patent  was  obtained.  Shortly  before  the 
term  of  the  patent  expired,  he  entered  into  a  written  contract 
with  one  Morgan,  who  was  a  part  owner  of  the  patent,  where- 
by  Rice  agreed  to  make  application  for  an  extension  of  the 
patent,  and  use  all  honorable  means  in  his  power  to  obtain  it, 
and,  when  obtained,  to  set  the  same  over  to  Morgan,  and  to 
execute  an  assignment  thereof  at  any  time,  upon  demand^ 
Morgan,  in  consideration  of  the  agreement  on  the  part  of 
Rice,  paid  Rice  $500,  and  agreed  to  pay  him  $1,500  more 
upon  the  delivery  of  the  assignment,  and  such  sum  in  addi- 
tion as  Rice  might  expend  in  procuring  the  extension.  Rice 
died  without  applying  for  the  extension,  the  original  term 
not  having  expired.  He  left  a  will,  in  which  his  wife  Rox- 
anna  and  his  daughter  were  made  the  sole  beneficiaries,  and 
by  which  he  appointed  his  wife  sole  executrix.  Subsequent- 
ly, the  Union  Paper  Bag  Machine  Company  became  the  ben- 
eficial party  in  interest  in  the  agreement,  in  the  place  of  Mor- 
gan, the  latter  having  assigned  his  rights.  Thereafter,  Mrs. 
Rice,  as  the  executrix  of  the  inventor,  and  acting  in  the  inter- 
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ests  of  the  Union  Paper  Bag  Machine  Company,  applied  for 
and  obtained  the  extension  of  the  patent,  and  thereupon  the 
latter  paid  her  the  $1,500  which  Morgan  had  agreed  to  pay 
her  husband,  and  she  executed  to  the  company  an  assignment 
of  the  extended  letters  patent.  This  assignment  was  duly 
recorded.  It  recited  the  obtaining  of  the  original  patent  by 
Benjamin  F.  Itice,  his  death,  the  extension  of  the  patent,  and 
her  appointment  as  his  administratrix,  and  purported  to  con- 
vey her  interest  as  administratrix  in  the  patent  as  extended. 
After  this  assignment  was  recorded,  she  resigned  her  trust  as 
executrix,  and  Ingalls  was  appointed  administrator  of  the 
estate  with  the  will  annexed,  and  he,  as  such  administrator, 
conveyed  to  the  complainants  the  title  upon  which  they  now 
rely.  ,    ^ 

It  is  insisted,  on  behalf  of  the  complainants,  that  the  assign- 
ment to  the  Onion  Paper  Bag  Machine  Company  by  Mrs. 
Rice,  as  administratrix,  when  she  was  in  fact  executrix  of  her 
husband's  estate,  did  not  pass  her  title  as  executrix.  It  is 
also  insisted,  that,  if  it  would  have  passed  such  title,  it  was 
not  valid,  because  her  daughter,  as  a  legatee  under  the  will, 
did  not  assent  to  the  transfer,  and  because  the  sale  was  not 
made  upon  the  order  of  the  Probate  Court.  If  it  should  be 
conceded  that  the  assignment  to  the  Union  Paper  Bag  Ma- 
chine Company  was  wholly  invalid,  it  does  not  follow  that  the 
complainants  acquired  any  title  by  the  assignment  to  them. 
They  cannot  be  heard  to  set  up  their  assignment  against  the 
Union  Paper  Bag  Machine  Company,  because  the  latter  was 
equitably  entitled  to  a  conveyance  of  the  title,  and  the  com- 
plainants had  notice  of  such  equity  when  they  procured  an 
assignment  to  themselves.  If  Rice  had  lived  and  obtained 
the  extended  letters  patent,  Morgan,  upon  tendering  perform- 
ance of  the  conditions  in  the  agreement  on  his  part,  could 
have  enforced  specific  performance  of  Rice's  covenant  to  con- 
vey. The  inchoate  right  of  an  inventor  to  an  extension  of 
his  patent  may  be  the  subject  of  a  contract  of  sale  {Clum  y. 
Brewer^  2  Curtis^  C»  C.  J?.,  506) ;  and  a  contract  to  convey 
such  a  right  will  be  enforced  by  a  bill  for  specific  perform- 
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ance.  {Nesmith  v.  Calverty  1  Woodb.  cfe  Jf.,  84.)  Where  an 
invention 'is  assigned  before  it  is  patented,  the  assignor  is 
estopped,  upon  obtaining  the  patent,  from  setting  up  any 
adverse  title  {Herbert  t.  Adams^  4  Masoriy  15) ;  and  the  doe- 
trine  applies  with  equal  force  where  he  has  agreed  to  assign, 
because,  in  such  case,  the  purchaser,  upon  tender  of  the  pur- 
chase price,  becomes  the  equitable  owner  of  the  patent. 
{Hartshorn  v.  2>ay,  19  How.^  211.)  If  Morgan  could  liave 
required  specific  performance  by  Rice,  the  Union  Paper  Bag 
Machine  Company,  as  the  party  in  interest  in  the  place  of 
Morgan,  could  have  required  it  of  Mrs.  Rice,  as  executrix. 
The  patent,  when  obtained  by  her,  devolved  upon  her,  as  the 
legal  representative  of  the  inventor,  "  on  the  same  terms  and 
conditions  as  the  same  might  have  been  claimed  or  enjoyed 
by  him  in  his  lifetime."  (Sac.  34,  Act  of  July  8th,  1870,  16 
Z7.  S.  Stat  at  Large,  202.)  The  obvious  intent  of  the  law  is, 
to  vest  in  the  legal  representatives  of  a  patentee,  upon  his 
death,  the  same  rights  he  would  have  enjoyed  if  he  had  lived. 
The  executrix  had  no  higher  rights  than  Rice  would  have 
had;  and,  when  she  received  the  $1,500  which  was  to  be 
paid  upon  the  transfer  of  the  extended  letters  patent,  the 
Union  Paper  Bag  Machine  Company  became  the  owner,  in 
equity,  of  the  patent.  Its  rights  are  the  same  as  though  that 
had  been  done  which  ought  to  have  been  done ;  and  no  one, 
except  a  bona  fide  purchaser,  can  now  assert  the  contrary,  in  a 
Court  of  equity. 

The  recorded  assignment  was  constructive  notice  to  the 
complainants  of  the  rights  of  the  Union  Paper  Bag  Machine 
Company.  It  was  notice  that  the  latter  claimed  to  be  the 
assignees  of  the  patent  which  had  belonged  to  the  estate  of 
the  testator.  It  sufficed  to  direct  the  attention  of  a  purch^er 
to  the  claim  of  an  adverse  title  in  the  patent,  and  to  enable 
the  purchaser,  by  inquiry,  to  ascertain  the  extent  of  the  right. 
Inquiry,  at  proper  sources,  would  have  revealed  that  Mrs. 
Rice,  though  not  the  administratrix,  was  the  legal  representa- 
tive of  her  husband's  estate  when  she  executed  the  instru- 
ment, and  that  the  consideration  was  received  by  her  in  her 
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representative  capacity,  thus  indicating  the  right  of  the  Union 
Paper  Bag  Machine  Company  to  a  reformation  of  the  instru- 
ment by  correcting  the  mistaken  description  of  her  repre- 
sentative character. 

If  these  views  are  correct,  it  is  immaterial  whether  the 
assignment  made  by  Mrs.  Bice  to  the  Union  Paper  Bag  Ma- 
chine Company  was  valid  to  convey  the  title  or  not;  but,  in 
my  judgment,  it  was  valid  to  convey  the  title.  It  has  been 
held,  that  an  advertisement  by  an  executor  styling  himself  an 
administrator,  is  a  legal  advertisement  of  himself  as  executor, 
sufficient  to  permit  him  to  set  up  the  running  of  the  statute 
of  limitations,  {Finney  v.  BameSy  97  Masa.^  401 ;)  and  an 
averment  of  one  as  an  administrator,  who  is  in  fact  an  execu- 
tor, does  not  constitute  a  variance  in  a  pleading.  {Sheldon  v. 
Smithy  97  Mass.y  84.)  The  instrument  in  question  clearly 
indicates  the  intent  of  the  assignor  to  convey  as  the  legal  rep- 
resentative of  a  person  deceased.  It  recites  the  decease  of 
the  inventor,  and  that  the  patent  was  extended,  and  that  she 
"was  duly  appointed  his  administratrix."  The  only  effect 
which  can  be  given  to  it  is  that  of  a  transfer  in  her  repre- 
sentative character ;  and,  in  view  of  the  authorities  which  hold 
that,  as  descriptive  terms,  the  words  are  practically  synony- 
mous, I  have  no  hesitation  in  giving  force  to  the  instrument 
as  a  transfer  of  her  title  as  executrix. 

The  objection  that  she  had  no  right  to  dispose  of  the 
estate  of  her  husband  without  the  order  of  the  Probate  Court, 
is  based  on  a  section  of  the  General  Statutes  of  Massachusetts, 
which  enacts,  that,  on  the  application  of  an  administrator,  or 
executor,  or  of  any  person  interested  in  the  estate,  the  Pro- 
bate Court  may  order  any  part  or  all  of  the  personal  estate  to 
be  sold  at  public  auction  or  at  private  sale,  and,  in  that  event, 
the  executor  or  administrator  shall  account  therefor  at  the 
price  for  which  it  sells.  No  authority  is  cited  to  sustain  the 
position  that  this  section  precludes  a  sale  without  such  order ; 
and,  in  the  absence  of  a  statutory  limitation,  it  is  to  be  as- 
sumed that  executors  in  Massachusetts  possess  the  same  power 
that  they  do  at  common  law.    The  reasonable  construction  is, 
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that  the  section  in  question  was  intended  for  the  protection  of 
executors,  and  to  afford  the  aid  of  the  Probate  Court  to  them 
and  to  others  interested  in  the  estate,  when  particular  circum- 
stances may  require  it. 

I  do  not  understand  that  it  is  claimed  that  the  daughter 
should  have  joined  in  the  instrument  in  order  to  render  the 
assignment  valid  at  law.  If  the  theory  is  that  she  was  a 
cestui  que  trusty  whose  equitable  rights  have  been  disregarded, 
the  sufficient  answer  is,  that  she  had  none  except  in  the  proper 
application  of  the  money  paid,  because  the  Union  Paper  Bag 
Machine  Company  were  the  equitable  owners  of  the  patent. 

For  these  reasons  I  am  of  opinion  that  the  defendants 
must  prevail  upon  their  plea.  A  decree  is  ordered  dismissing 
the  bill,  with  costs. 


Marcus  P.  Norton^  for  the  plaintiffs. 
Horace  Binney^  Sdy  for  the  defendants. 


Hugo  Cabstaedt 
The  UNrrBD  States  Cobset  Company.    In  EQmrT. 

The  first  and  third  claims  of  reissned  letters  patent  granted  to  Hugo  Carstaedt, 
Noyember  19tb,  1872,  for  an  "  improvement  in  take-up  mechanism  for  looms 
for  weaving  irregular  fabrics/'  the  original  patent  having  been  granted  to 
him  March  80th,  1869,  namely,  "  (1.)  The  two  rolls  B  and  C,  continnonsly  ro- 
tating at  a  suitable  distance  apart,  and  the  series  of  sectional  rollers  or 
wheels  D,  mounted  and  operated  so  as  to  be  pressed  wedgewise  between  them 
when  the  take-up  is  to  act,  all  substantially  as  and  for  the  purpose  herein  set 
forth ;  (8.)  A  series  of  needles,  k,  k,  in  combination  with  a  take-up  composed 
of  rollers  or  wheels  D,  arranged  to  take  up  at  intervals  on  parts  of  the  work, 
•ad  to  liberate  other  parts,  substantially   as   and  for  the  purpose  herein 
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specified/'  are  not  infringed  by  a  mechaDism  in  which  the  take-up  is  not  effect- 
ed by  rollers  divided  in  sections,  and  in  which,  although  the  effect  of  the  take- 
up  is  sectional,  such  effect  is  due  not  to  the  sectional  action  of  the  take-up  but 
to  the  action  of  the  lay. 

The  second  claim  of  said  patent,  namely,  "  (2.)  The  needles  or  points,  k,  k,  fixed 
on  a  stationary  bar  K,  and  arranged,  as  specified,  so  that  the  fabric,  being 
drawn  by  the  take-up  proper,  is  continuously  carried  across  the  needles,  to  be 
received  by  their  points  and  to  be  arrested  when  a  reverse  movement  of  any 
part  of  said  fabric  is  commenced,  substantially  as  herein  set  forth,"  is  not 
limited  to  the  sectional  take-up  described  in  the  patent,  nor  does  it  extend  to 
every  take-up,  regular  or  irregular,  but  it  embraces  the  combination  of  the 
needle-bar  with  any  take-up  mechanism  for  weaving  irregular  fabrics. 

Thus  construed,  said  second  claim  is  not  void  for  want  of  novelty. 

A  change  of  position  of  the  needle-bar,  as  involving  invention,  considered. 

(Before  SmPMAN,  J.,  Southern  District  of  New  York,  September  10th,  1875.) 

Shipman,  J.  The  patent  which  is  alleged  to  have  been  in- 
fringed by  the  defendants  was  granted  to  the  complainant  on 
March  30th,  1869,  for  an  "  improrement  in  take-up  mechan- 
ism for  looms  for  weaving  irregular  fabrics,"  and  was  reissued 
on  November  19th,  1872.  The  patented  machine  was  de- 
signed especially  for  the  weaving  of  corsets.  In  weaving  ar- 
ticles of  irregular  size,  it  is  necessary  to  give  greater  fullness 
to  one  side  or  portion  of  the  woven  article,  than  is  given  to 
another  portion.  The  cloth,  notwithstanding  this  irregularity, 
is  woven  in  one  piece,  so  that  "  sometimes  the  weaving  pro- 
ceeds regularly  across  the  whole  width  of  the  fabric,"  and 
sometimes  irregularly  across  an  increasing  part  of  the  width. 
The  mechanism  which  "  takes  up  "  or  carries  along  the  woven 
•»Joth  must  be  so  constructed  that  the  irregularly  woven  cloth 
shall  be  taken  up,  while  the  remainder  of  the  cloth  shall  be 
kept  stationary,  and  the  edge  of  the  entire  width  be  kept  in  a 
straight  line.  One  practical  diflSculty  in  accomplishing  this 
result  by  the  mechanism  which  was  in  use  prior  to  the  com- 
plainant's invention,  arose  from  the  fact  that  the  cloth,  having 
been  beaten  up  by  the  reed,  and  taken  up  by  the  rollers,  slipped 
out  of  them  again  whan  the  lay  was  receding,  because,  in 
consequence  of  the  fullness  of  a  part  of  the  cloth,  the  tension 
of  the  take-up  upon  the  fabric  was  irregular,  and  the  take-up 
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mechanism  "'drew  "  unevenly.  The  complainant's  improve- 
ment consisted,  in  the  language  of  his  specification,  of  a  "  sec- 
tional take-up,  composed  of  two  rolls,  continuously  rotating 
at  a  suitable  distance  apart,  and  a  series  of  sectional  rollers 
mounted  and  operated  so  as  to  be  pressed,  wedgewise,  be- 
tween the  two  first-named  rolls,  when  the  take-up  is  to  act ; 
also,  in  a  series  of  needles,  or  points,  arranged  upon  a  station- 
ary bar,  in  such  relation  to  the  take-up  rollers  that  the  fabric 
is  continually  carried  across  said  needles,  to  be  received  by 
their  points,  and  to  be  arrested  when  a  reverse  motion  of  any 
part  of  the  fabric  is  commenced  ;  further,  in  the  combination 
of  a  series  of  needles  with  a  take-up  composed  of  rollers  or 
wheels  D,  arranged  to  take  up,  at  intervals,  on  parts  of  the 
work,  and  to  liberate  other  parts,  so  that,  as  the  fabric,  or  any 
part  thereof,  is  carried  in  by  the  take-up,  it  is  withdrawn 
from  the  needles,  but  the  needles  prevent  the  fabric,  or  any 
part  thereof,  from  moving  back."  The  mechanism  is  clearly 
described  in  the  specification,  as  follows :  "  B  and  C  are  rollers, 
continuously  but  slowly  rotated  by  gearing,  as  indicated.  The 
woven  fabric,  represented  by  m,  is  led  under  each  of  these, 
and  between  them  and  short  rollers  or  wheels,  which  are  pe- 
culiarly mounted  below.  The  cloth  is  taken  up  or  drawn  for- 
ward by  being  pinched  between  the  wheels  D  and  the  rollers 
B,  C,  and  the  former  are  pressed  up,  so  as  to  take  hold  of  the 
cloth  firmly,  or  are  let  down  so  as  to  liberate  it,  according  as 
tlie  work  requires.  When  all  the  wheels  D  are  pressed  up,  the 
woven  fabric  is  taken  up  uniformly  over  its  whole  breadth. 
When  the  rollers  D,  on  one  side  of  the  cloth,  are  pressed  up, 
and  the  rollers  D,  on  the  other  side,  are  allowed  to  remain 
depressed,  the  cloth  will  be  taken  up  only  on  the  side  where 
the  cloth  is  pinched.  *  *  *  *  K  is  a  cross-bar,  imme- 
diately behind  the  roller  C,  and  provided  with  a  series  of 
needles  i,  in  its  lower  edge,  which  catch  in  the  goods,  and 
prevent  its  being  drawn  back  under  any  circumstances  when 
the  take-up  mechanism  releases  it."  The  claims  of  the  patent 
are  as  follows :  "  (1.)  The  two  rollers,  B  and  0,  continu- 
ously rotating  at  a  suitable  distance  apart,  and  the  series  of 
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sectional  rollers  or  wheels  D,  mounted  and  operated  so  as  to 
be  pressed  wedgewise  between  them  when  the  take-up  is  to 
act,  all  substantially  as  and  for  the  purpose  herein  set  forth  ; 
(2.)  The  needles  or  points  ky  ky  fixed  on  a  stationary  bar  K, 
and  arranged,  as  specified,  so  that  the  fabric,  being  drawn  by 
the  take-up  proper,  is  continuously  carried  across  the  needles, 
to  be  received  by  their  points,  and  to  be  arrested  when  a  re- 
verse movement  of  any  part  of  said  fabric  is  commenced,  sub- 
stantially as  herein  set  forth ;  (3.)  A  series  of  needles,  k^  A,  in 
combination  with  a  take-up  composed  of  rollers  or  wheels,  D, 
arranged  to  take  up  at  intervals  on  parts  of  the  work,  and  to 
liberate  other  parts,  substantially  as  and  for  the  purpose  herein 
specified."  The  fourth  claim  has  no  relation  to  the  present 
suit. 

The  defendants'  mechanism  is  also  a  take-iip  mechanism 
which  is  adapted  to  irregular  fabrics,  but  is  not  "sectional" 
in  its  character.  A  sectional  take-up  is  one  which  takes  up 
the  cloth  "  only  on  some  parts  of  the  fabric,  while  the  rest  re- 
mains unmoved ;  that  is,  the  rolls  which  are  used  to  take  up 
the  cloth  are  divided  in  sections,  and  can  be  used  independ- 
ently of  each  other."  The  defendants'  take-up  consists  of  an 
endless  sheet  or  sheets  of  rubber  pressing  the  fabric  against  a 
roller.  The  pressure  is  regulated  by  set  screws.  All  parts 
of  the  roller  at  all  times  bear  with  equal  pressure  against  the 
whole  width  of  the  fabric.  The  efifect  of  the  take-up  is  sec- 
tional, but  that  efiect  is  due  not  to  the  sectional  action  of  the 
take-up,  but  to  the  action  of  the  lay.  The  needle-bar  of  the 
defendants,  in  its  construction  and  mode  of  operation,  and  in 
the  effect  which  it  produces,  is  substantially  like  the  com- 
plainant's needle-bar.  It  has  the  same  position  in  the  loom 
with  relation  to  the  take-up,  and  is  designed  to  accomplish, 
and  does  accomplish,  the  same  result. 

From  this  description  of  the  two  machines,  it  is  obvious 
that  the  defendants'  mechanism  does  not  infringe  the  first  or 
third  claims  of  this  patent.  The  defendants'  take-up  is  ma- 
terially unlike  the  corresponding  part  of  the  plaintiff's  ma- 
chine, and  their  needle-bar  is  not  in  combination  with  the 
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sectional  rollers  or  wheels  which  are  described  in  the  plain- 
tiff's patent. 

The  material  question  in  this  case  is,  whether  the  defend- 
ants' needle-bar  is  an  infringement  of  the  second  claim,  and 
the  answer  to  this  question  depends  upon  the  construction 
which  shall  be  given  to  that  claim.  If  the  "  take-up  proper  " 
is  the  patented  take-up,  then  the  second  claim  is  not  infringed. 
On  the  other  hand,  if  the  claim  is  to  be  construed  as  a  claim 
for  a  combination  of  the  needle-bar  with  any  mechanism  for 
taking  up  woven  fabrics,  whether  regular  or  irregular,  then, 
if  the  claim  is  not  void  for  uncertainty  and  vagueness,  it  is 
void  for  want  of  novelty  ;  for,  as  will  be  remarked  more  par- 
ticularly hereafter,  needle-bars  in  combmation  with  take- 
ups  upon  looms  for  weaving  regular  fabrics  have  long  been 
known.  It  will  be  observed,  that,  while  the  patentee  de- 
scribes his  take-np  as  sectional  in  its  character,  and  claims  that 
the  particular  device  which  he  has  invented  is  a  patentable 
improvement,  yet,  it  is  manifest  that  he  did  not  intend  to 
limit  his  second  claim  to  a  combination  of  his  needle-bar  with 
his  improved  ke-up,  or  with  a  sectional  take-up.  After 
describing  the  needle-bar,  he  states  that  '^  the  working  part 
of  the  loom,  as  well  as  the  take-up,  may  be  of  any  approved 
character,"  and,  also, "  for  the  purpose  of  operating  the  take-up, 
if  a  sectional  take-up  is  used,  I  prefer  the  mechanism  repre- 
sented." These  portions  of  the  specification  forbid  a  con- 
struction which  should  confine  the  patentee  to  a  combination 
of  the  needle-bar  with  his  own  take-np.  Such  a  construction 
would  make  the  second  and  third  claims  identical,  and  would 
prevent  the  patentee  from  reaping  the  benefit  of  a  part  of  the 
invention  which  he  actually  made,  for  his  invention  originally 
consisted  of  a  needle-bar  in  combination  with  the  take-up 
which  was  in  nse  at  the  time  of  his  experiments. 

Tlie  claim  should  also  be  considered  in  connection  with  the 
subject-matter  of  the  invention.  The  improvement  did  not  con- 
sist in  a  take-up  upon  every  kind  of  looms,  but  in  mechanism 
which  was  especially  adapted  to  the  weaving  of  irregular 
fabrics.     To  that  kind  of  weaving  and  to  such  improvements 
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therein  that  irregular  fabrics  might  be  woven  mechanically,  it 
is  evident  that  the  attention  of  the  inventor  was  exclusively 
directed.  I  am,  therefore,  of  opinion,  that  the  take-up  which 
is  mentioned  in  the  second  claim  does  not  mean  every  kind  of 
take-up,  or  the  take-up  in  every  kind  of  looms,  but  refers  only 
to  take-ups  which  are  designed  or  adapted  to  the  weaving  of 
irregular  fabrics. 

The  remaining  question  is,  whether  or  not  the  second  claim 
of  the  patent,  as  thus  considered,  covers  what  was  well  known 
at  the  time  of  the  invention  by  the  patentee.  A  needle-bar 
is  an  old  device,  and  has  long  been  nsed  upon  hand  corset 
looms.  When  so  used,  the  needles  hold  the  woven  cloth, 
which  is  lifted  by  the  weaver  as  the  cloth  is  woven,  is  straight- 
ened by  hand,  and  replaced  upon  the  needles.  This  simple 
device  is  merely  to  hold  the  cloth  firmly  in  its  place  while  the 
new  cloth  is  being  woven,  and  does  not  anticipate  a  needle- 
bar  working  automatically,  in  connection  with  an  automatic 
take-up.  The  device  which  is  described  in  the  patent  of 
August  2d,  1853,  to  Joseph  A.  Scofield,  and  which  is  called 
"  a  spur  jaw  temple,"  is,  in  fact,  a  stationary  needle-bar  for 
holding  the  ends  of  regularly  woven  cloth,  so  as  to  present  an 
even  width  to  the  lay.  The  pins  or  needles  were  so  inclined 
"  as  to  allow  the  cloth  to  be  drawn  over  the  tops  of  said  pins 
as  the  lay  beats  up,  and,  from  their  inclination,  preventing  the 
cloth  from  receding  during  the  backward  movement  of  the 
lay."  The  unpatented  devices  which  are  described  by  the 
witnesses  James  Leggett,  William  H.  Lord  and  A.  J.  Cross- 
ley  were  stationary  needle-bars  made  of  card  clothing,  or  of 
brass  pins,  and  were  designed  to  hold  the  edge  of  the  cloth 
even  throughout  its  whole  width,  and  to  prevent  the  cloth 
from  receding  towards  the  lay,  and  from  contracting  in  width. 
These  devices  were  used  in  regular  weaving  only.  No  irregu- 
lar weaving  was  ever  attempted  to  be  done  by  their  aid,  and 
it  is  not  shown  that,  if  the  attempt  had  been  made,  it  would 
probably  have  been  successful. 

A  needle-bar  in  combination  with  a  take-up,  upon  a  loom 
for  the  weaving  of  irregular  fabrics,  performs  the  same  gen- 
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eral  office  which  a  needle-bar  performs  in  a  loom  for  regular 
weaving,  that  is,  the  fabric  is  received  and  arrested  by  the 
needle-bar  when  a  reverse  movement  of  the  fabric  has  com- 
menced ;  bnt,  in  the  weaving  of  irregular  fabrics,  a  difficulty 
is  to  be  overcome  in  addition  to  the  one  which  is  experienced 
in  regular  weaving,  and  which  additional  difficulty  requires 
that  the  needle-bar  should  be  placed  in  a  certain  relation  or 
position  with  reference  to  the  take-up.  If  the  take-up  mech- 
anism is  not  near  to  the  place  where  the  weaving  is  performed, 
the  cloth  being  more  full  in  some  parts  of  the  fabric  than  in 
others,  and  the  take*ap  not  having  a  firm  hold  upon  the  cloth, 
"  the  cloth  wrinkles  and  doubles  itself  towards  the  centre," 
and  is  taken  up  irregularly.  This  difficulty  is  not  experienced 
to  the  same  extent  in  the  weaving  of  regular  fabrics,  which 
are  of  the  same  width  throughout,  and  upon  which  there  is 
an  even  tension  of  the  take-up  throughout  the  entire  width  of 
the  cloth.  In  order  to  obviate  this  fault,  the  take-up  must 
be  placed  as  close  as  possible  to  the  needle-bar,  which  must 
also  be  placed  as  near  as  may  be  to  the  fell  of  the  cloth.  The 
complainant's  needle-bar  is  placed  in  this  relation  to  the  cloth 
and  to  the  take-up,  and,  by  means  of  such  position,  it  is  en- 
abled to  accomplish  a  result  which  had  previously  been  unat- 
tained  in  corset  weaving,  viz.,  the  arresting  of  the  fabric 
when  it  is  released  from  the  tension  of  the  take-up,  and  so 
holding  the  cloth  that  it  is  prevented  from  doubling  up  in  the 
centre,  and,  by  this  result,  the  mechanical  weaving  of  irregu- 
lar fabrics  is  now  successfully  practiced.  The  combination 
which  produces  this  new  and  useful  result  is  not  simply  a 
combination  of  the  old  needle-bar  and  the  take-up,  but  the 
position  of  the  needle-bar  and  its  relation  to  the  take-up  and 
to  the  edge  of  the  cloth  has  been  so  changed,  that  a  new  com- 
bination of  devices  has  been,  in  fact,  created,  and  the  new 
combination  has  accomplished  a  new  and  useful  result,  which 
was  "  not  attained  by  the  action  of  the  old  devices,"  as  they 
were  arranged  with  relation  to  each  other  prior  to  the  date  of 
the  plaintiflTs  invention.    {Ilailes  v.  Van  Wormer^  7  Blatchf. 
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C.  C.  7?.,  452 ;  Marsh  v.  Dodge  dk  Sievensoii  Mfg,  Co.y  5 
Official  Gazette  Pat.  Off.,  398.) 

It  is  said  that  this  change  of  position  of  the  needle-bar 
required  no  inventive  skill,  but  could  have  been  made  by  any 
person  conversant  with  loom  mechanism.  It  is  noticeable, 
that,  while  the  complainant's  patent  and  the  patent  to  James 
Lyall  for  the  devices  which  the  defendants  are  using,  both 
attribute  importance  to  the  position  of  the  take-up  mechanism 
with  reference  to  the  place  where  the  weaving  is  done,  the 
latter  patent  stating  that  "  it  is  important  that  the  point  of 
tension  from  the  take-up  device  should  be  as  near  to  the  reeds, 
at  the  extreme  movement,  as  possible,"  yet,  prior  to  the 
plaintiff's  invention,  corset  weaving  was  not  successfully  prac- 
ticed upon  the  looms  which  were  then  in  use,  and  favorable 
results  were  only  obtained  after  the  complainant's  needle-bar 
was  applied  to  the  existing  looms.  In  view  of  the  previous 
state  of  the  art,  it  can  hardly  be  doubted  that  the  retaining 
device  has  materially  assisted  in  overcoming  the  obstacles 
which  interfered  with  the  success  of  irregular  weaving,  and 
that  the  accomplishment  of  this  result  is  due  to  the  labor  and 
skill  of  the  complainant. 

It  is  strongly  contended  by  the  defendants  that  the  com- 
plainant's needle-bar  is  antedated  by  the  needle-bar  which  is 
described  in  the  French  patent,  dated  October  2d,  1846,  to 
Messrs.  Bender,  Baudier  and  Madame  Gobert.  The  devices 
mentioned  in  the  patent,  and  exhibited  in  the  drawings,  are 
somewhat  complicated,  but  the  needle-bar,  which,  in  one  part 
of  the  specification,  is  styled  a  rotary  bar,  seems  to  have  been 
either  a  rotary  bar,  or  a  fixed  bar  attached  to  a  movable  trac- 
tion box  or  traction  slide,  and  not,  in  any  proper  sense  of  the 
word,  a  stationary  bar.  It  did  not,  therefore,  anticipate  the 
bar  of  the  complainant's  patent. 

As  the  patent  of  William  P.  Brown  and  his  knowledge 
and  use  of  the  plaintiff^s  invention  were  not  set  up  or  referred 
to  in  the  answer,  the  testimony  in  regard  to  the  Brown  take- 
up  was  not  considered. 
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Let  there  be  a  decree  for  an  injunction  against  the  nse  of 
the  needle-bar,  and  for  an  account,  with  costs. 


John  Van  Sanivoord^  for  the  plaintiff. 
Oeorge  Gifford^  for  the  defendants. 


The  Unfted  States  vs.  Christian  A.  Stikn. 

A  defendant  in  an  indictment  moved  to  set  aside  a  forfeiture  of  a  recognizance 
given  by  him  for  his  appearance  to  answer  the  indictment,  on  the  ground  of 
irregularities  as  to  the  time  and  place  of  calling  him  to  appear,  and  of  enter- 
ing the  forfeiture.  He  had  absconded  to  avoid  a  trial  on  the  indictment,  and 
was  a  fugitive  from  justice :  Htld,  that  the  motion  must,  for  that  reason,  be 
denied. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  September  20th,  1875.) 

Benedict,  J.  This  is  a  motion  made  in  behalf  of  Christian 
A.  Stien,  to  set  aside  a  forfeiture  of  a  recognizance  given  bj 
him  for  his  appearance  to  answer  an  indictment  found  against 
him.  The  applicauion  is  based  upon  irregularities  as  to  the 
time  and  place  of  calling  the  defendant  to  appear,  and  of  en- 
tering the  forfeiture.  The  application  is  opposed  upon  sev- 
eral grounds — among  others,  that  the  defendant  has  absconded 
and  fled  the  country,  for  the  purpose  of  avoiding  trial  for  the 
offences  with  which  he  is  charged  in  the  indictment  referred 
to,  and  is  now  a  fugitive  from  justice.  The  fact  that  the  de- 
fendant has  so  absconded,  not  being  denied,  furnishes  a  proper 
ground  for  the  denial  of  this  motion,  made  as  it  is  on  behalf 
of  the  defendant.  The  presence  of  the  accused  in  Court  when 
any  proceeding  is  being  taken  in  his  cause,  made  necessary  by 
the  law  in  many  instances,  is  always  desirable,  and,  under 
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circumstances  such  as  this  case  presents,  a  refusal  to  hear 
argument  in  absence  of  the  defendant  seems  to  be  a  proper 
course. 

Nor  should  one  under  indictment  be  permitted  to  defy 
the  authorities  bj  flight,  and,  at  the  same  time,  through  an 
attorney,  to  appeal  to  them  to  act  in  his  behalf.  (See  Matter 
of  Genets  3  N.  Y.  Supreme  Court  Hep.,  734;  Brinkley  v. 
BHnkley,  47  N.  T.,  49.) 

The  motion  is,  accordingly,  denied,  without  passing  upon 
any  of  the  questions  raised  as  to  the  regularity  of  the  forfeit- 
ure in  question. 

Asa  W.  Tenney,  {District  Attor^iey,)  for  the  United  States. 


John  J.  AUen^  for  the  defendant. 


Henby  "Waterman 
"Wallace  &  Sons  and  others.    In  EQurrr. 

An  aseignment  recited  the  granting  of  a  patent  to  H.,  the  assignor,  and  its  re- 
issue,  and  that  K.  ''  is  desirous  of  acquiring  all  my  right,  title  and  interest 
therein,  in  accordance  with  the  terms  and  conditions  of  a  certain  deed  of 
trust  executed  by  him,"  and  then  conveyed  to  E.,  in  trust,  "  aU  my  right, 
title  and  interest  of,  in  and  to  the  aforesaid  reissued  letters  patent  and  the 
inyention  thereby  secured."  Afterwards,  K.  gave  a  license  to  W.,  which  re^ 
cited  that  both  of  the  patents,  and  the  invention  secured  thereby,  had  been 
assigned,  in  trust,  to  K.,  "  for  and  during  the  unexpired  term  for  which  the 
same  have  been  granted,  and  for  and  during  any  and  all  terms  to  which  they 
or  either  of  them  may  be  extended,"  and  then  granted  to  W.  a  license  under 
both  of  the  patents,  "  the  same  to  be  exercised  during  the  unexpired  terms  for 
which  the  said  patents  are  granted,  and  may  be  hereafter  extended."  After- 
wards, the  patent  was  extended :  Held,  that  the  license  to  W.  expired  with 
the  original  term  of  the  patent. 
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E.  obtained,  by  the  assignment  to  him,  only  the  interest  of  H.  for  the  original 

term. 
An  assignment  of  "  the  inrention,'*  after  a  patent  has  been  issued,  without  any 

other  language  to  indicate  the  intention  of  the  parties,  does  not  import  a 

conveyance  of  the  right  to  an  extended  term. 
The  written  declaration  of  a  trustee,  in  a  conveyance  to  a  third  person,  of 

property  which  had  been  previously  conveyed  to  the  trustee  by  his  cestui  que 

truat,  cannot  be  used  against  the  latter,  to  determine  the  intent  of  both  parties 

in  making  the  original  conveyance,  and  to  show  the  extent  of  the  interest 

which  the  cestui  que  trtut  intended  to  convey  thereby. 

(Before  Sbipmak,  J.,  Connecticut,  September  22d,  1875.) 

Shipman,  J.  Letters  patent  of  the  United  States  for  an 
improvement  in  "  tempering  wire  and  steel "  were  granted 
to  Henry  Waterman,  on  August  24:th,  1858,  were  reissued 
on  February  14:thj  1865,  and,  on  August  20th,  1872,  were 
extended  for  seven  years  from  the  expiration  of  the  original 
term.  On  September  1st,  1865,  said  Waterman  assigned  the 
**  reissued  letters  patent,  and  the  invention  thereby  secured  " 
to  Charles  M.  Keller.  The  assignment  is  as  follows  :  "  Where- 
as, I,  Henry  Waterman,  of  Brooklyn,  in  the  State  of  New 
York,  did  obtain  letters  patent  of  the  United  States,  bearing 
date  August  21th,  1858,  for  improvements  in  hardening  steel 
wire,  which  said  letters  patent  were  reissued  to  me  on  the 
14th  day  of  February,  1865  ;  and  whereas  Charles  M.  Keller, 
of  the  city,  county  and  State  of  New  York,  is  desirous  of 
acquiring  all  my  right,  title  and  interest  therein,  in  accord- 
ance with  the  terms  and  conditions  of  a  certain  deed  of  trust 
executed  by  him,  dated  the  Ist  day  of  September,  1865 — now 
this  indenture  witnesseth,  that,  for  and  in  consideration  of 
the  sum  of  one  dollar  to  me  paid,  and  of  the  faithful  per- 
formance, by  said  Keller,  of  the  terms  and  conditions  in  said 
deed  mentioned,  I  have  assigned,  sold  and  set  over,  in  trust, 
and  do  hereby  assign,  sell  and  set  over,  in  trust,  all  my  right, 
title  and  interest  of,  in  and  to  the  aforesaid  reissued  letters 
patent,  and  the  invention  thereby  secured.  In  witness  where- 
of, I  have  hereunto  set  ray  hand  and  seal,  this  Ist  day  of 
September,  1865.  Henry  Waterman,  [l.  s.]"  On  November 
1st,   1865,  Mr.  Keller  licensed   the  defendants  to  use  the 
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patented  improvement.  The  portion  6f  the  license  which  ig 
material  to  the  present  case,  is  as  follows  :  "  Whereas  both 
of  the  said  patents,  and  the  invention  secured  thereby,  were, 
on  the  let  day  of  September,  1865,  assigned,  in  trust,  to  the 
party  of  the  first  part,  for  and  during  the  unexpired  terms 
for  which  the  same  have-  been  granted,  and  for  and  during 
any  and  all  terms  to  which  they  or  either  of  them  may  be 
extended,  *  *  *  the  party  of  the  first  part  has  agreed  to, 
and  by  these  presents  does,  grant  severally  to  each  of  the 
before  recited  parties  and  their  successors,  the  right,  privilege 
or  license,  under  both  of  the  said  patents,  to  harden  and 
temper  hoop  skirt  and  other  steel  wire,  the  same  to  be 
exercised  during  the  unexpired  terms  for  which  the  said 
patents  are  granted,  and  may  be  hei»eafter  extended,  on  the 
terms  and  conditions  hereinafter  specified." 

The  bill,  praying  for  an  injunction  and  an  account,  was 
filed  January  13th,  1873.  The  defendants  admit,  in  their 
answer,  that  they  are  using  the  patented  process,  and  rely 
solely  upon  the  license  from  Mr.  Keller.  The  only  question 
in  this  case,  which  has  been  tried  upon  the  pleadings  alone, 
is,  whether  the  defendants'  license  expired  with  the  original 
term  of  the  patent.  It  is  manifest,  that  the  deed  of  Mr. 
Keller  purported  to  give  a  license  during  the  extended  term, 
and  declared  that  he  had  title  to  the  invention  during  any 
extension  which  might  be  granted.  It  is  not  denied  by  the 
complainant,  that,  if  Mr.  Keller  had  such  title,  the  defendants 
now  have  a  valid  and  continuing  license  ;  but  the  complainant 
insists,  that  the  assignee,  having  obtained  merely  the  interest 
of  the  patentee  during  the  original  term,  could  grant  nothing 
beyond  the  expiration  of  that  term.  "Ko  one,  in  general, 
can  sell  personal  property,  and  convey  a  valid  title  to  it, 
unless  he  is  the  owner,  or  lawfully  represents  the  owner. 
Nemo  dot  quod  non  hahetP  {Mitchell  v.  Hawley^  16 
Wall,^  550.)  What,  then,  was  the  extent  or  duration  of 
Mr.  Keller's  interest  in  the  invention?  "An  assignment  of 
an  interest  in  an  invention  secured  by  letters  patent  is  a 
contract,  and,  like  all  other  contracts,  is  to  be  construed  so  as 
to  carry   out  the  intention  of  the  parties  to  it.    It  is  well 
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settled,  that  the  title  of  an  inventor  to  obtain  an  extension 
may  be  the  subject  of  a  contract  of  sale,  and  the  inquiry  is, 
whether  the  instrument  of  sale  employed  in  this  case  did 
secure  to  the  purchaser  an  interest  not  merely  in  the  original 
letters  patent,  but  in  any  subsequent  extension  of  them." 
*'  There  is  no  artificial  rule  in  construing  a  contract,  and 
effect,  if  possible,  is  to  be  given  to  every  part  of  it,  in  order 
to  ascertain  the  meaning  of  parties  to  it."  {JV^ioolson  Pa/oe- 
ment  Co.  v.  Jenkins^  14  WcULj  456.)  It  seems,  also,  to  be 
the  settled  law  in  the  construction  of  contracts  of  the  character 
which  is  now  under  consideration,  that  a  sale  of  *'  the  in- 
vention "  does  not  necessarily  carry  with  it  the  exclusive 
right  for  the  extended  term,  but,  "  where  an  inventor  has,  in 
terms,  sold  to  another  person  a  part  of  his  invention,  he  has 
done  that  which  is  quite  consistent  with  an  intent  to  have 
that  other  person  participate  in  all  the  rights  which  he,  as 
inventor,  can  acquire  by  law."  If,  from  the  whole  conveyance, 
or  from  a  cotemporaneous  written  instrument  which  has  been 
executed  by  the  parties  in  relation  to  the  assignment,  and  in 
connection  therewith,  the  Court  can  discover  that  they  in- 
tended to  convey  an  interest  in  the  invention  for  the  extended 
term,  a  construction  in  accordance  with  the  apparent  intention 
will  readily  be  given  to  the  contract.  This  intention  of  the 
parties  is  ascertained,  "  not  so  much  by  reason  of  any  superior 
force  in  the  term  invention,'  as  by  other  clauses  which  point 
to  the  extent  and  duration  of  the  interest  which  was  designed 
to  be  vested  in  the  grantee."  {Clum  v.  Brewer ^  2  Curtis^  C. 
C.  -ff.,  506 ;  Cv/rtis  on  PatenU^  %  208 ;  Rvgglea  v.  Eddy,  10 
Blatchf,  C,  0,  JR.y  52 ;  Mowry  v.  Grand  St.  cfe  Newtown 
Railroad  Go.y  Id.,  89;  Nicolson  Pa/vement  Co.  v.  JenkmSy 
c\ied^9upra.) 

The  deed  to  Mr.  Keller,  after  reciting,  that,  whereas  the 
grantor  obtained  letters  patent,  a  description  of  which  is 
given,  and  whereas  the  grantee  is  desirous  of  acquiring  all 
the  grantor's  right,  title  and  interest  therein,  i.  e.,  in  the 
letters  patent,  assigns  to  the  grantee  '^  all  my  right,  title  and 
interest  in  and  to  the  aforesaid  reissued  letters  patent,  and 
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the  invention  thereby  secured."  Tliere  is  no  habendum 
clause  in  the  deed,  which  may  make  more  evident  the  inten- 
tion of  the  parties,  and  the  language  of  the  deed  of  trust 
which  was  executed  by  Mr.  Keller  is  not  contained  in  the  bill 
or  answer.  The  recitals  in  the  assignment  indicate  that  the 
conveyance  of  the  reissued  letters  patent  only  was  intended,  and 
there  is  nothing  in  the  deed  to  show  that  any  other  intention 
existed,  unless  it  is  to  be  found  in  the  words  "and  the  inven- 
tion thereby  secured."  Until  it  is  authoritatively  decided 
that  a  conveyance  of  the  letters  patent  and  of  the  invention 
is,  of  itself,  a  conveyance  of  the  inchoate  right  of  the  inventor 
to  an  extension,  1  am  constrained  to  hold,  in  conformity  with 
the  weight  of  authority  as  it  now  exists,  that  an  assignment 
of  the  invention,  after  a  patent  has  been  issued,  without  any 
other  language  to  indicate  the  intention  of  the  parties,  does 
not  import  a  conveyance  of  the  right  to  an  extended  term. 
I  do  not  understand  that  the  Supreme  Court,  in  Nicolson 
Pavement  Co.  v.  Jenkins^  (14  WaZl.y  452),  intended  to  assert, 
that  an  assignment  of  the  invention  merely,  conveyed  the 
interest  of  the  inventor  to  an  extension.  On  the  other  hand, 
"  that  decision  assumes,  that  an  assignment  of  the  invention, 
without  words  importing  an  intention  to  convey  a  present 
and  a  future  interest,  will  not  pass  the  right  to  an  extension." 
{Mowry  v.  Grand  St,  <&  Newtovm  Railroad  Co.^  10  Blatchf, 
C.  a  i?.,  89.) 

It  is  claimed,  that  the  license  from  Mr.  Keller  to  the 
defendants  clearly  shows  the  construction  which  he  placed 
upon  the  assignment  soon  after  it  was  executed,  and  is  of 
weight  in  ascertaining  the  intention  of  the  parties  to  the 
deed.  The  claim  is  not  made,  that  an  assignee  of  a  patent 
can,  by  his  subsequent  deed  to  a  third  person,  be  abfe  to 
enlarge  the  construction  which  would  otherwise  be  given  to 
the  original  conveyance,  but,  it  is  contended,  that,  as  Mr. 
Keller  was  trustee  for  the  complainant,  he  became,  in  a  cer- 
tain sense,  the  representative  or  agent  of  the  patentee,  and 
that  the  patentee  is  bound  by  the  declarations  of  the  trustee. 
It  cannot,  however,  be  admitted,  that  the  written  declarations 
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of  a  trnstee,  in  a  conveyance  to  a  third  person,  of  }>roperty 
which  had  previously  been  conveyed  to  the  trustee  by  his 
cestui  que  trusty  can  be  used  against  the  latter,  to  determine 
the  intent  of  both  parties  in  making  the  original  conveyance, 
and  to  show  the  extent  of  the  interest  which  the  cestui  que 
trust  intended  to  convey  by  his  deed.  Parol  evidence  of  the 
declarations  of  both  parties  is  not  admissible  to  vary  the  legal 
effect  of  the  assignment.  {Ruggles  v.  Eddy^  cited  supra.) 
Neither  can  the  written  and  solemn  declarations  of  the 
grantee  alone,  subsequent  to  the  deed,  be  permitted  to  en- 
large the  grant  in  his  favor. 

Although  I  am  inclined  to  believe  that  there  is  a  hardship 
in  the  position  in  which  the  defendants  are  placed,  I  am  of 
opinion  that  it  is  a  hardship  from  which  they  cannot  te 
relieved  under  the  present  state  of  the  decisions,  unless  the 
deed  of  trust  which  Mr.  Keller  executed  and  the  patentee 
accepted,  and  which  is  referred  to  in  the  assignment,  shows 
that  it  was  the  intent  of  the  grantor  to  convey  to  Mr.  Keller 
the  extended  term. 

Let  there  be  a  decree  for  an  injunction  and  an  account. 

Charles  F,  Blake^  for  the  plaintiff. 

John  S.  Beach  and  WiUiam  B.  Woosterj  for  the  defend- 
ants. 


134  CONNECTICUT, 


Lothrop  r.  Stedman. 


William  K.  Lothbop  and  othebs 
John  W.  Stedman  and  others.    In  Equity. 

The  Le^islatare  of  Connecticut,  in  1866,  chartered  a  life  insurance  corporation, 
reserving,  in  the  charter,  a  right  to  alter,  amend  or  repeal  it  "  at  the  pleasure 
of  the  General  Assembly."  A  statute  of  the  State,  passed  in  1871,  created 
the  office  of  insurance  commissioner,  and  provided,  that,  if  it  should  appear 
to  him  that  the  assets  of  any  life  insurance  company  were  less  than  its  liabil- 
'  ities,  be  might  petition  the  proper  Court  of  Probate  to  appoint  a  trustee  to 
take  possession  of  its  property  for  the  benefit  of  its  creditors,  and  made  it  his 
duty  to  BO  petition  if  it  should  appear  that  its  assets  were  less  in  amount  than 
three-fourths  of  its  liabilities.  S.,  the  insurance  commissioner,  petitioned 
the  Probate  Court,  settiog  forth  that  the  assets  of  said  corporation  were  less 
than  three-fourths  of  its  liabilities,  and  praying  for  the  appointment  of  a 
trustee.  After  a  fiiU  hearing  on  the  merits,  the  petition  was  dismissed. 
Thereafter,  the  Legislature,  by  a  joint  resolution  passed  at  its  May  session,  in 
1876,  which  contained  sundry  recitals,  resolved,  that  said  charter  should, 
on  the  Ist  of  September,  1876, "  be  and  become  wholly  and  absolutely  re- 
pealed and  annulled,''  provided,  that,  if  the  corporation  should,  before  said 
day,  supply  the  deficiency  existing  in  its  assets,  and  receive  from  S.  a  certifi- 
cate of  a  specified  fact,  the  charter  should  remain  in  fiill  force,  and  should  not, 
by  such  resolution,  be  repealed  or  annulled,  and  provided  that  if  S.  and  the 
corporation  should  disagree  as  to  the  amount  of  assets,  their  value  and  their 
sufficiency,  two  judges  of  the  State  Courts  should  determine  the  amount  of 
such  assets,  their  value  and  sufficienc}",  and  certify  the  deficiency,  if  any,  to 
be  paid  in,  and,  if  the  corporation  should,  within  thirty  days  after  the  de- 
livery of  such  certificate  to  the  secretary  of  the  corporation,  pay  in  such 
deficiency,  such  resolution  should  become  inoperative  and  void;  that  the 
decision  of  the  judges  should  be  made,  and  the  certificate  be  delivered  to  the 
secretary,  before  November  1st,  1876 ;  and  that,  in  case  the  corporation  and 
S.  should  disagree  as  to  the  value  or  sufficiency  of  the  assets,  and  the  corpo- 
ration should  not  supply  the  deficiency  on  or  before  September  Ist,  1876,  S. 
should,  on  that  day,  take  possession  of  all  the  assets,  books  and  papers  of  the 
corporation,  and  hold  the  same  "  subject  to  the  order  of  said  Chief  Judge,  and 
to  be  disposed  of  as  provided  by  law."  A  statute  passed  by  the  Legislature 
at  the  same  session  provided,  that  the  title  to  the  assets  of  life  insurance  com- 
panies, on  the  repeal  of  their  charters,  should  vest  in  the  insurance  commis- 
sioner, who  should  dispose  of  them  for  the  benefit  of  those  interested  in  them, 
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sobject  to  the  control  of  the  proper  State  Court.  The  corporation  did  not, 
prior  to  September  1st,  supply,  to  the  eatisfactlon  of  S.,  the  alleged  deficiency, 
and  disagreed  with  him  la  regard  to  the  amount,  yalae  and  sufBciency 
thereof.  S.  prepared  to  take  possession  of  the  property  of  the  corporation, 
on  September  let,  and  prior  to  the  inyestigation  by  the  two  judges.  The 
corporation  thereupon  obtained  an  injunction  ex  parte  from  a  State  Court,  to 
enjoin  S.,  which,  after  a  hearing,  was,  on  motion  of  S.,  dissolyed.  S.  also 
obtained  an  ex  parte  injunction  from  a  State  Court  to  restrain  the  officers  of 
the  corporation  from  disposing  of  its  assets.  The  plaintiffs  in  this  suit, 
holders  and  owners  of  policies  of  insurance  issued  by  the  corporation,  filed 
this  bill  agaiost  S.  and  the  corporation,  alleging  its  solvency,  and  asking  an 
injunction  against  S.  from  taking  possession  of  its  assets,  and  applied  for  a 
proyisional  injunction  to  that  effect :  Held,  that  such  injunction  must  be  re- 
fused. 

It  should  be  a  yery  clear  case  to  justify  a  Court  in  deciding  that  an  Act  of  the 
Legislature  is  inyalid,  on  a  motion  for  a  proyisional  injunction. 

The  principle,  that  a  stockholder  of  a  corporation  cannot  maintain  a  bill  in 
equity  against  a  wrong-doer,  to  prevent  an  injury  to  the  corporation,  unless 
it  shall  be  averred,  and  shall  affirmatively  appear,  that  the  corporation  has 
refused  to  take  measures  to  protect  itself,  does  not  extend  to  a  bill  which  is 
in  good  faith  filed  by  a  creditor ;  and  the  plaintiffs  are  only  creditors  of  the 
corporation. 

When  a  charter  or  a  general  statute  provides  that  such  charter  is  subject  to 
repeal  by  the  Legislature,  at  its  pleasure,  without  restrictions  or  conditions 
limiting  the  power  of  repeal,  the  Legislature  has  the  right  to  exercise  its 
powers  summarily  and  at  will,  and  its  action,  being  a  legiFlative  and  not  a 
judicial  act,  cannot  be  reviewed  by  Courts,  unless  it  should  exercise  its 
power  so  wantonly  and  causelessly  as  palpably  to  violate  the  principles  of 
natural  justice,  and,  in  such  a  case,  a  repeal,  like  other  legislative  acts  which 
do  thus  violate  the  principles  of  natural  justice,  may  be  reviewed  by  Courts. 

The  decbion  qf  the  Court  of  Probate  did  not  debar  the  Legislature  from  taking 
such  legislative  action  as  it  deemed  just. 

A  repeal  of  a  charter  does  not  of  itself  violate  or  impair  the  obligations  of  any 
contract  which  the  corporation  has  entered  into. 

The  Legislature  has  the  right,  as  an  administrative  measure,  to  appoint  a  trustee, 
to  take  the  assets  and  manage  the  affairs  of  a  corporation  whose  charter  has 
been  repealed,  in  conformity  with  the  general,  just  rules  which  it  hns  pre- 
scribed, or  with  the  rules  of  a  Court  of  equity,  if  no  statutory  provisions 
have  been  enacted. 

The  resolution  of  repeal,  in  this  case,  was  a  legislative  act,  declaring  the  repeal 
and  not  ihe  forfeiture  of  the  charter,  and  the  recitals  in  it  were  not  in  the 
nature  of  judicial  findings  of  fact,  but  the  statement  of  the  reasons  which 
operated  upon  the  legislative  mind. 

By  the  resolution,  in  this  case,  the  charter  was  repealed,  but  the  repeal  was  not 
to  take  effect,  or  be  operative,  if  a  specified  event  should  thereafter  take  place, 
which  event  was  uncertain.    The  designation  of  the  two  judges,  to  determine 
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whether  the  event  had  taken  place,  was  not  a  delegation  of  the  power  to 
determine  whether  the  charter  should  or  should  not  be  repealed,  but  a  delega- 
tion of  the  duty  of  ascertaining  whether  a  fact  existed,  upon  the  existence  of 
which  the  Legislature  had  determined  that  the  repeal  should  not  go  into 
effect. 

Eyen  if  the  charter  were  in  existence  and  unrepealed,  the  Legislature  had  the 
power  to  take  away  the  custody  of  tlie  assets  of  the  corporation  from  its 
directors,  and  entrust  the  custody  to  an  officer  of  the  State,  pending  an 
investigation  into  the  company's  solvency,  and  the  determination  of  the  fact 
whether  the  event  had  happened  on  which  a  repeal  of  the  charter  would  take 
place.  Such  power  was  derived  from  the  reserved  power  of  Imending  the 
charter  at  pleasure. 

The  effect  of  the  action  of  the  Legislature  was  to  make  S.  a  trustee,  under  the 
exclusive  direction  and  control  of  a  Court  of  equity,  and  subject  to  its  de- 
crees. 

(Before  Sbifman,  J.,  Connecticut,  October  1st,  ISTS.) 

Shipman,  J.  The  American  National  Life  and  Trust  Com- 
pany was  incorporated  by  the  General  Assembly  of  the  State 
of  Connecticut  in  the  year  1866,  under  the  name  of  the  Ameri- 
can National  Life  Insurance  Company.  The  eighth  section 
of  the  charter  is  as  follows :  "  This  resolve  may  be  altered, 
amended,  or  repealed,  at  the  pleasure  of  the  General  Assem- 
bly." A  statute  of  the  State,  passed  in  1871,  relating  in  part 
to  life  insurance  companies,  and  creating  the  oflSce  of  insur- 
ance commissioner,  provided,  in  substance,  that,  if  it  should 
appear  to  the.  commissioner,  from  any  report,  valuation,  or 
examination  of  any  life  insurance  company,  that  t^^e  assets  of 
any  such  company  incorporated  by  this  State  were  less  than 
its  liabilities,  the  commissioner  should,  at  his  discretion,  bring 
a  petition  to  the  proper  Court  of  Probate,  praying  for  the 
appointment  of  a  trustee,  to  take  possession  of  the  property 
of  such  company  for  the  benefit  of  its  creditors,  and,  if  it 
should  appear  that  the  assets  were  less  in  ar^ount  than  three- 
fourths  of  the  liabilities  of  such  company,  the  Act  made  it  im- 
perative upon  the  commissioner  to  bring  such  petition  with- 
out delay. 

On  November  23d,  1874,  Mr.  John  W.  Stedman,  then 
and  now  insurance  commissioner  of  this  State,  preferred  his 
petition  to  the  proper  Probate  Court,  alleging  that  the  result 
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of  an  examination  of  the  financial  condition  of  the  Araerican 
National  Life  and  Trust  Company,  and  a  valuation  of  its  poli- 
cies and  assets,  disclosed  that  the  assets  of  the  company  were 
less  than  iU  liabilities,  and  less  than  three-fourths  of  its  lia- 
bilities, and  praying  for  the  appointment  of  a  trustee.  After 
a  fall  hearing,  said  Court,  having  called  to  its  assistance  a 
judge  of  the  Superior  Court,  in  pursuance  of  a  statute  of  the 
State,  found  '^  that  the  allegation  that  such  assets  are  less  than 
three-fourths  of  the  liabilities  is  untrue,  that  the  allegation 
that  the  assets  of  said  company  are  less  than  its  liabilities  is 
true,  and  the  Court  further  finds  that  the  deficiency  is  not 
such  that  the  prayer  of  the  petition  should  be  granted,"  and 
dismissed  the  petition.  The  insurance  commissioner  pre- 
sented to  the  General  Assembly,  at  their  May  session,  1875, 
a  special  report  upon  the  afiairs  of  this  company,  and,  at  the 
same  session,  the  Legislature  passed  the  following  joint  reso- 
lution: "Whereas  the  American  Mutual  Life  Insurance 
Company  of  New  Haven  has  transferred  its  assets  to  the 
American  National  Life  and  Trust  Company  of  New  Haven, 
and  has  ceased  business,  said  last  named  company  assuming 
the  liabilities  of  said  American  Mutual  Life  Insurance  Com- 
pany ;  and  whereas,  it  appears  from  the  report  of  the  insur- 
ance commissioner  relating  to  the  affairs  of  said  American 
National  Life  and  Trust  Company,  that  the  liabilities  of  said 
company  exceed  its  assets  more  than  four  hundred  thousand 
dollars ;  and  whereas,  said  company  has  neglected  and  refused 
to  render  to  the  insurance  commissioner  a  report  of  its  con- 
dition and  affairs,  as  required  by  law ;  therefore,  resolved  by 
this  Assembly,  that  the  charter  of  said  American  Mutual  Life 
Insurance  Company  and  the  charter  of  said  American  Na- 
tional Life  and  Trust  Company  shall,  on  the  first  day  of  Sep- 
tember, A.  D.  1875,  be,  and  become  wholly  and  absolutely 
repealed  and  annulled ;  provided,  however,  that,  if  said  Ameri- 
can National  Life  and  Trust  Company  shall,  before  said  first 
day  of  September,  1875,  supply  the  deficiency  existing  in  its 
assets,  and  receive  from  the  insurance  commiesioner  a  certifi- 
cate showing  that  the  assets  of  said  company  are  sufficient  to 
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satisfy  all  outstanding  and  unpaid  debts  and  claims,  and  to 
provide  a  full  reinsurance  reserve  upon  its  policies  in  force,  to 
be  ascertained  as  now  required  by  law,  then  the  charters  of 
said  companies  shall  remain  in  full  force,  and  shall  not,  by 
this  resolution,  be  repealed  or  annulled ;  provided,  further,  if 
there  shall  be  any  disagreement  between  the  insurance  com- 
missioner and  said  American  National  Life  and  Trust  Com- 
pany, as  to  the  amount  of  assets,  their  value  and  their  suflS- 
ciency,  the  Chief  Justice  of  the  Supreme  Court  of  Errors  shall, 
upon  the  application  of  either  the  insurance  commissioner  or 
said  company,  designate  one  of  the  judges  of  the  Superior 
Court  to  sit  with  him,  and  they  shall  fully  hear  the  parties 
and  determine  the  amount  of  such  assets,  their  value  and 
sufficiency,  and  their,  determination  shall  be  conclusive,  and 
they  shall  thereupon  issue  their  certificate  of  the  amount  of 
the  deficiency,  if  any,  to  be  paid  in ;  and,  if  said  company 
shall,  within  thirty  days  after  the  delivery  of  said  certificate 
to  the  secretary  of  said  company,  pay  in  the  deficiency  therein 
stated,  this  resolution  shall  become  inoperative  and  void. 
The  decision  of  said  judges  shall  be  made,  and  said  certificate 
shall  be  delivered  to  said  secretary,  before  November  Ist, 
1876.  And  provided  further,  that,  in  case  of  a  disagreement 
between  the  said  company  and  the  insurance  commissioner  as 
to  the  value  or  sufficiency  of  its  assets,  and  said  company  does 
not  supply  the  deficiency  in  its  assets  on  or  before  the  first 
day  of  September,  1875,  the  insurance  commissioner  shall 
then  and  thereupon,  on  said  first  day  of  September,  1876, 
take  possession  of  all  the  assets,  books  and  papers  of  said  com- 
pany, and  hold  the  same  subject  to  the  order  of  said  Chief 
Judge,  and  to  be  disposed  of  as  provided  by  law."  At  the 
same  session,  the  Legislature  passed  a  statute  in  regard  to  the 
disposition  of  the  assets  of  life  insurance  companies  upon  the 
repeal  of  their  charters,  providing,  in  substance,  that  the  title 
of  the  assets  of  any  such  corporation  should  vest  absolutely, 
and  in  fee  simple,  in  the  insurance  commissioner,  who  should 
hold  and  dispose  of  the  same  for  the  use  and  benefit  of  the 
creditors  and  policy  holders  of  such  company,  and  such  other 
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persons  as  may  be  interested  in  sach  assets,  and  divide  the 
avails  in  a  specified  order,  and  be  subject  to  the  direction  and 
control  of  the  Superior  Court  for  the  county  within  which  the 
corporation  should  be  situate.  The  American  National  Life 
and  Trust  Company  did  not,  prior  to  September  1st,  1875, 
supply,  to  the  satisfaction  of  the  commissioner,  the  alleged 
deficiency  in  its  assets,  and  disagreed  with  that  officer  in  re- 
gard to  the  amount,  value  and  sufficiency  thereof.  He  made 
preparations  to  take  possession  of  the  property  of  the  com- 
pany on  September  1st,  1876,  and  prior  to  the  investigation 
by  the  Chief  Judge  and  his  associate.  The  company  there- 
npon  brought  a  petition  before  the  Superior  Court  for  New 
Haven  county,  to  enjoin  the  commissioner  against  his  pro- 
posed action.  A  temporary  ex  parte  yijnuction  was  granted, 
which  was  dissolved  by  his  Honor,  Judge  Beardsley,  on  mo- 
tion of  the  insurance^commissioner,  and  after  a  hearing  of  the 
parties.  A  temporary  and  ex  parte  injunction  has  also  been 
granted  by  Judge  Robinson,  of  the  Court  of  Common  Pleas, 
apon  the  petition  of  the  insurance  commissioner,  to  restrain 
the  directors  and  executive  officers  of  the  company  from  dis- 
posing of  its  assets. 

Sundry  citizens  of  the  State  of  New  York  who  hold  and 
own,  policies  of  insurance  which  have  been  issued  by  said 
company,  or  which  it  is  liable  to  pay  by  virtue  of  lawful  con- 
tracts heretofore  entered  into,  have  brought  their  bill  in 
equity  before  this  Court,  against  the  commissioner  and  said 
corporation,  alleging  its  solvency,  praying  that  the  commis- 
sioner bo  enjoined  against  taking  possession  of  said  assets, 
and  that  the  company  be  enjoined  against  delivering  such 
possession,  mainly  and  principally  upon  the  ground  that  the 
resolution  of  the  General  Assembly  which  has  been  quoted, 
and  which  is  the  foundation  of  the  authority  of  the  commis- 
sioner so  to  take  possession,  is  void  and  of  no  eifect.  The 
reasons  which  are  urged  in  support  of  this  position  will  be 
stated  hereafter.  The.  complainants  have  also  moved  for  the 
issuing  of  a  provisional  injunction  to  restrain  the  commis- 
sioner from  taking  possession  of  the  assets  of  the  company 
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until  the  final  hearing  of  the  bill,  and,  upon  this  motion, 
counsel  for  the  complainants  and  for  the  commissioner  have 
been  heard  at  length.  The  only  question  now  to  be  decided 
is,  whether  a  provisional  injunction  should  be  grantedl 

^The  general  principles  of  law  which  are  involved  in  this 
case  are  of  great  importance,  and  concern  pecuniary  interests 
in  this  country  of  no  ordinary  magnitude,  and  would  justify 
me  in  taking  more  time  for  the  consideration  of  this  motion 
than  I  am  now  able  to  give.  It  is  proper  that  the  hearing 
which  will  soon  take  place  before  Chief  Justice  Park  and  his 
associate,  in  regard  to  the  value  of  the  assets  of  the  company, 
should  not  be  embarrassed  by  the  pendency  of  any  undecided 
motions  in  this  Court,  and  it  is  due  to  the  policy  holders  in 
the  company,  that  they  should  be  speedily  apprised  by  the 
decisions  of  Courts  in  regard  to  the  management  of  its  prop- 
erty. These  considerations  demand  a  prompt  decision,  and 
prevent  anything  more  than  a  succinct  statement  of  the  prin- 
ciples which  I  deem  applicable  to  the  case. 

It  is  obvious,  at  the  outset,  that  the  question  which  I  am 
asked  to  determine  has  always  been  considered  by  Courts  one 
of  grave  importance.  "  The  right  of  the  judiciary  to  declare 
a  statute  void  and  to  arrest  its  execution,  is  one  which,  in  the 
opinion  of  all  Courts,  is  coupled  with  responsibilities  so  grave, 
that  it  is  never  to  be  exercised  except  in  very  clear  cases ;  one 
department  of  the  Government  is  bound  to  presume  that  an- 
other has  acted  rightly.  The  party  who  wishes  us  to  pro- 
nounce a  law  unconstitutional  takes  upon  himself  the  burden 
of  proving,  beyond  all  doubt,  that  it  is  so."  {Erie  <&  N,  E. 
Railroad  Co.  v.  Casey ^  26  Penn.  St.^  287,  per  Black,  J.) 
It  should  be  a  very  clear  case  to  justify  a  Court  in  deciding 
that  an  Act  of  the  Legislature  is  invalid,  upon  a  motion  foi  a 
provisional  injunction — a  proceeding  which  addresses  itself 
particularly  to  judicial  discretion. 

The  defendant  corporation  is  a  stock  corporation  author- 
ized to  issue  life  policies  upon  the  miitual  plan  of  insurance, 
but  it  is  not  strictly  a  mutual  insurance  company,  and  the 
policy  holders  are  not  necessarily  members  of  the  corporation, 
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and  have  no  right  to  participate  in  its  management.  The 
complainants  appear  before  the  Court  only  as  creditors  of  the 
company.  Being  citizens  of  the  State  of  New  York,  they 
have  a  right  to  bring  this  bill  against  the  defendants,  citizens 
of  Connecticut,  and  their  interest  as  creditors  of  the  corpora- 
tion, and  cestuis  que  trust  of  the  fund  which  is  now  in  the 
control  of  the  directors  of  the  corporation,  entitles  them  to 
maintain  their  suit,  if  they  have  suflFered  injury.  The  prin- 
ciple, that  a  stockholder  of  a  corporation  cannot  maintain  a 
bill  in  equity  against  a  wrong-doer,  to  prevent  an  injury  to 
the  corporation,  unless  it  shall  be  averred,  and  shall  affirma- 
tively appear,  that  the  corporation  has  refused  to  take  meas- 
ures to  protect  itself,  does  not  extend  to  a  bill  which  is  in 
good  faith  filed  by  a  creditor. 

It  is  suggested,  that  the  questions  in  this  case  are  the  same 
as  those  which  are  stated  in  the  petition  of  the  insurance 
company  now  pending  in  the  Superior  Court,  and  that  they 
Lave  already  been  virtually  passed  upon  by  the  decision  of 
Judge  Beardsley.  While  the  decision  of  any  judge  upon  a 
motion  for  a  temporary  injunction  is  not  a  controlling 
authority,  yet  it  is  true,  that  the  same  general  questions 
which  are  here  presented  were  discussed  in  the  argument 
before  Judge  Beardsley,  and  the  fact  that  an  eminent  judge 
of  this  State  had,  in  effect,  refused  the  injunction  when  it 
was  urged  by  the  insurance  company,  should  properly  lead 
me  to  exercise  caution  before  I  granted  it  in  an  action  which, 
though  brought  by  the  policy  holders,  the  affidavits  on  file  in 
this  case  tend  to  show  was  instituted  at  the  instance  of  the 
company. 

The  counsel  in  the  case  are  not  seriously  at  issue  as  to  the 
principles  which  are  applicable  to  the  repeal  of  charters  by 
Legislatures.  A  charter  is  a  contract  between  the  State  and 
the  corporators,  and  the  corporation  takes  tHe  grant  subject 
to  the  limitations  which  are  contained  in  the  Act  of  in- 
corporation. If  no  power  of  repeal  is  reserved,  none  can  be 
exercised ;  but,  when  the  charter  itself  or  a  general  statute 
provides  that  the  charter  is  subject  to  repeal  by  the  Legislature, 
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at  its  pleasure,  without  restrictions  or  conditions  limiting  the 
power  of  repeal,  the  Legislature  has  the  right  to  exercise  its 
power  summarily,  and  at  will,  and  its  action,  being  a  legisla- 
tive and  not  a  judicial  act,  cannot  be  reviewed  by  Courts, 
unless  it  should  exercise  its  powef  so  wantonly  and  causelessly 
as  palpably  to  violate  the  principles  of  natural  justice,  and, 
in  such  case,  a  repeal,  like  other  legislative  acts  which  do 
thus  palpably  violate  the  principles  of  natural  justice,  may  be 
reviewed  by  Courts.  The  power  of  the  Legislature,  there- 
fore, is  not  unlimited,  for  the  private  rights  of  persons  are 
not  subject  to  an  unjust  and  despotic  exercise  of  power  by  a 
Legislature,  wfthont  means  of  redress.  "  The  theory  of  our 
governments.  State  and  National,  is  opposed  to  the  deposit  of 
unlimited  power  anywhere.  The  executive,  the  legislative 
and  the  judicial  branches  of  these  governments  are  all  of 
limited  and  defined  powers."  {Loan  Association  v.  Topeka^ 
20  Wall.^  663.)  It  is  always  to  be  presumed  that  the  Legis- 
lature has  exercised  its  great  powers  for  adequate  cause,  and 
the  extreme  caution  with  which  Legislatures  ordinarily  act 
upon  the  subject  of  the  repeal  of  charters  fully  warrants  such 
a  presumption. 

It  is  to  be  observed,  that  this  charter,  like  the  majority  of 
Connecticut  charters,  provides  that  it  may  be  repealed  '^  at 
the  pleasure  of  the  General  Assembly."  It  is  unlike  the 
charters  in  the  Pennsylvania  cases  of  jEt/^  c6  iT.  -E  Railroad 
Company  v.  Casey^  (l6  Penn.  St,  2S7,)  and  Commonwealth 
V.  Pittsburgh  db  Connellsville  R,  R.  Co,,  (58  Penn,  St,  46,) 
which  provided,  that,  if  the  companies  should  abuee  or  mis- 
use their  franchises  the  charter  should  be  subject  to  repeal. 
There  is  no  question  here,  whether  the  Legislature  is  or  is 
not  the  final  judge  whether  the  contingency  upon  which  the 
authority  to  repeal  is  based  has  occurred.  The  language  of 
this  charter  is  also  unlike  the  charter  which  was  examined  in 
AUefi  V.  McKean,  (1  Sumner,  276,)  which  provided  that  the 
Legislature  could  alter,  limit,  restrain  or  annul  the  powers 
conferred,  and  in  which  case  the  Court  held  that  a  right  of 
absolute  repeal  was  not  reserved.     The  right  of  repeal  is  here 
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expressly  reserved,  is  to  be  exercised  at  the  pleasure  of  the 
General  Assembly,  and  is  subject  only  to  the  limitation  which 
I  have  suggested. 

It  is  not  material  whether  the  Court  of  Probate  had  or 
had  not  decided  that  it  was  not  expedient  to  appoint  a  trustee. 
That  Court  simply  found  that  the  company  was  insolvent, 
but  that  its  assets  were  not  less  than  three-fourths  of  its 
liabilities.  The  fiuding  or  the  opinion  of  the  Court  did  not 
debar  the  Legislature  from  taking  such  legislative  action  as 
it  deemed  just. 

A  repeal  of  a  charter  does  not  of  itself  violate  or  impair 
the  obligations  of  any  contract  which  the  corporation  has 
entered  into.  But  the  Legislature  cannot  establish  such  rules 
in  regard  to  the  management  and  disposition  of  the  assets  of 
the  corporation,  that  the  avails  shall  be  diverted  from,  or 
divided  unfairly  and  unequally  among,  the  creditors,  and  thus 
impair  the  obligation  of  contracts,  or  that  the  portion  of  the 
avails  which  belong  to  the  stockholders  shall  be  sequestered 
and  diverted  from  the  owners,  and  thus  injure  vested  rights. 
"  The  capital  and  debts  of  banking  and  other  moneyed  cor- 
porations constitute  a  trust  fund  and  pledge  for  the  payment 
of  creditors  and  stockholders,  and  a  Court  of  equity  will  lay 
hold  of  the  fund  and  see  that  it  be  duly  collected  and  applied. 
*  *  *  A  law  distributing  the  property  of  an  insolvent 
trading  or  banking  corporation  among  its  stockholders,  or 
giving  it  to  strangers,  or  seizing  it  to  the  use  of  the  State, 
would  as  clearly  impair  the  obligation  of  its  contracts,  as  a 
law  giving  to  the  heirs  the  effects  of  a  deceased  natural 
person,  to  the  exclusion  of  his  creditors,  would  impair  the 
obligation  of  his  contracts."  {Curran  v.  State  of  ArkansaSj 
15  IIow,j  312.)  The  Legislature  has  also  the  right,  as  an 
administrative  measure,  to  appoint  a  trustee,  to  take  the  assets 
and  manage  the  affairs  of  a  corporation  whose  charter  has 
been  repealed,  in  conformity  with  the  general,  just  rules 
which  it  has  prescribed,  or  with  the  rules  of  a  Court  of 
equity,  if  no  statutory  provisions  have  been  enacted.  If  no 
trustee  is  appointed  by  the  Legislature,  "  a  Court  of  equity, 
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which  never  allows  a  trust  to  fail  for  the  want  of  a 
trustee,  would  see  to  the  execution  of  that  trust,  although,  by 
the  dissolution  of  the  corporation,  the  legal  title  to  its  prop- 
erty had  been  changed."  {Curran  y.  Arkansas^  cited  supra.) 
The  complainants  do  not  controvert,  in  the  main,  the  prin- 
ciples which  have  been  stated,  but  they  contend,  that,  while 
the  Legislature  had  the  right  to  repeal  this  charter,  it  has  not 
been  in  fact  repealed  ;  and,  if  it  has  been  repealed,  that  the 
provisions  by  which  the  commissioner  was  appointed  to  hold 
the  assets  subject  to  the  order  of  the  Chief  Judge,  who  does 
not  act  as  a  judge,  but  merely  as  a  committee,  and  whose 
directions  are  not  subject  to  appeal  or  review,  and  the  pro- 
vision that  the  title  to  the  assets  shall  be  vested  in  the  com- 
missioner, are  invalid,  and  that  the  resolution  is  void. 

(1.)  It  is  contended  that  the  preamble  is  void,  because  the 
Legislature  has  no  power  to  find  facts  which  may  affect 
private  rights,  and  that  the  preamble  is  so  interwoven  with 
the  resolution,  that,  being  void,  the  resolution  is  void  also. 
It  is  true,  that  the  facts  recited  in  a  preamble  of  a  private 
statute  are  not  evidence,  as  between  the  person  for  whose 
benefit  the  Act  was  passed  and  a  third  person,  and  that  a 
Legislature  has  no  power  to  find  facts  by  legislative  enact- 
ment, so  as  to  be  evidence  in  suits  against  persons  who  were 
not  applicants  for  the  Act.  {Elmendorf  v.  Carmichael^  4 
Ziitell,  472 ;  Parmelee  v.  Thowpson^  T  Z/iK,  80.)  This  is  an 
obvious  rule  of  evidence,  but  it  has  no  application  here.  If, 
as  is  admitted,  the  Legislature  had  the  power  to  repeal  the 
charter,  it  had  the  power  to  state  the  reasons  which  induced 
it  to  act.  A  statement  of  the  reasons  was  not  indispensable 
to  the  validity  of  the  repeal,  but  was  proper  for  the  informa- 
tion of  the  pubh'c  and  of  the  corporation.  This  resolution  is 
not  a  judicial  act,  finding  that  a  forfeiture  of  the  charter  has 
taken  place.  If  it  was,  it  could  well  be  urged,  that  a  Legis- 
lature has  not  ordinarily  judicial  powers,  and  that  the  attempt 
to  exercise  judicial  functions  is  void  ;  but,  the  resolution  is  a 
legislative  act,  declaring  the  repeal  and  not  the  forfeiture  of 
the  charter,  and  the  recitals  are  not  in  the  nature  of  judicial 
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findings  of  facts,  bat  the  statement  of  the  reasons  which 
operated  upon  the  legislative  mind.  ^^  The  inqniry  into  the 
affairs  or  defaults  of  a  corporation,  with  a  view  to  continue 
or  discontinue  it,  is  not  a  judicial  act.  l^o  issue  is  formed. 
No  decree  or  judgment  is  passed.  No  forfeiture  is  adjudged. 
No  fine  or  punishment  is  imposed.  But  an  inquiry  is  had  in 
fiuch  form  as  is  deemed  most  wise  and  expedient,  with  a  view 
to  ascertain  facts  upon  which  to  exert  legislative  power,  or  to 
learn  whether  a  contingency  has  happened  upon  which  legis- 
lative action  is  required."     {Crease  v.  Babcock^  23  Pichj 

344.) 

(2.)  The  complainants  insist,  that  the  Legislature  must  of 

itself  determine  whether  an  enactment  shall  or  shall  not  be  a 
law,  and  cannot  delegate  the  power  to  make  or  repeal  laws ; 
and  that  the  attempted  repeal  of  this  charter  is  delegated  to 
the  insurance  commissioner,  and  is,  therefore,  void.  The 
resolution  provides,  that  the  charter  shall  be  repealed  on 
September  1st,  1875,  provided,  if  the  company  shall,  before 
that  day,  receive  a  certificate  that  the  deficiency  in  its  assets 
has  been  supplied,  then  the  charter  shall  remain  in  full  force ; 
and,  in  case  of  a  disagreement  between  the  commissioner  and 
the  company  as  to  the  amount  of  its  assets,  the  Chief  Justice 
and  his  associate  shall  determine  and  state  the  amount  to  be 
paid  in,  and,  if  the  amount  so  found  shall  be  paid  within 
thirty  days,  the  resolution  shall  be  inoperative  and  void.  I 
am  inclined  to  the  opinion,  that,  by  this  resolution,  the  charter 
was  repealed,  but  the  repeal  was  not  to  take  effect,  or  be  op- 
erative, if  a  specified  event  should  thereafter  take  place, 
which  event  was  uncertain.  The  commissioner,  subject  to 
an  appeal  to  the  Chief  Justice  and  a  judge  of  the  Superior 
Court,  was  to  determine  whether  that  event  had  taken  place. 
The  Legislature,  for  itself,  determined  and  enacted  that  the 
charter  should  be  repealed,  provided  an  event  did  not  occur 
in  the  future.  The  ascertainment  and  announcement  that 
the  event  had  happened,  the  Legislature  entrusted  to  an 
officer,  or  a  committee,  whom  it  designated.  The  Legislature 
delegated  to  no  one  the  power  to  determine  whether  the 
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charter  sbould  or  should  not  be  repealed.  It  delegated  the 
duty  of  ascertaining  whether  a  fact  existed,  upon  the  exist- 
ence of  which  it  had  determined  that  the  repeal  should  not  go 
into  effect.  ^'  A  valid  statute  may  be  passed  to  take  effect 
upon  the  happening  of  some  future  event,  certain  or  uncer- 
tain. It  is  a  law  in  prcBsenti^  to  take  effect  in  futuro.  The 
event  or  change  of  circumstances  must  be  such  as,  in  the  judg- 
ment of  the  Legislature,  affects  the  question  of  the  expediency 
of  the  law.  The  Legislature,  in  effect,  declare  the  law  inex- 
pedient if  the  event  should  not  happen,  but  expedient  if  it 
should  happen.  They  appeal  to  nobody  to  judge  of  its  expe- 
diency." {Barto  V.  Eimrod^  8  N.  y.,  483,  per  Eqgoles, 
Ch.  J.) 

(3.)  The  complainants  further  say,  that  the  charter  is  not 
repealed  until  after  the  decision  of  Judge  Park  and  his  asso- 
ciate ;  that  the  Legislature  has  no  power,  either  before  or 
after  the  repeal,  to  take  the  assets  of  an  insurance  company 
out  of  the  hands  of  its  officers,  and  to  transfer  the  custody  of 
the  property  to  a  third  person,  who  is  to  hold  them  subject  to 
the  order  of  an  individual  acting  not  as  a  judge,  and  exercising 
no  judicial  functions,  and  not  necessarily  guided  by  the  prin- 
ciples of  law,  and  from  whose  order  there  is  no  appeal ;  and 
that  the  resolve  is  a  special  and  personal  statute,  prescribing 
an  exceptional  and  peculiar  rule  of  conduct  upon  this  single 
corporation,  and,  therefore,  unjust,  and  in  violation  of  legis- 
lative powers.  The  original  resolution  which  was  reported  to 
the  Legislature  contained  the  first  proviso  only.  As  reported, 
it  manifestly  provided  that  the  charter  should  be  repealed  on 
September  Ist,  1875,  unless,  upon  the  happening  of  a  certain 
event,  the  repeal  should  not  go  into  effect.  An  amendment 
was  added,  by  which,  in  case  of  disagreement  between  the 
commissioner  and  the  insurance  company,  another  committee 
was  appointed,  to  ascertain  the  amount  of  deficiency,  if  any, 
and^  if  the  amount  so  ascertained  should  be  paid  in,  the  reso- 
lution should  be  inoperative  and  void.  It  is  a  question  which 
it  is  not  now  necessary  to  determine,  whether  the  charter  is 
already  repealed,  or  whether  its  repeal  occurs  at  the  expiration 
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of  the  time  which  is  limited  for  payment  of  the  deficiency,  if 
any  there  be,  which  may  be  found  by  the  two  judges,  and 
upon  non- payment  of  the  amount.  I  have  already  suggested 
that  the  true  construction  is,  that  the  charter  is  repealed,  to 
take  effect  or  not  to  take  effect,  upon  the  happening  of  an  un- 
certain event.  If  the  charter  is  repealed,  there  can  be  no 
doubt  of  the  power  of  a  Legislature  to  appoint  some  person 
to  act  merely  as  custodian  of  the  assets  of  the  corporation. 
But,  assuming  that  the  charter  is  now  in  existence  and  unre- 
pealed, I  am  of  the  opinion  that  the  Legislature  has  the  power, 
if  in  their  opinion  the  public  interests  and  the  rights  of  the 
creditors  of  a  particular  corporation  demand  it,  to  take  away 
the  custody  of  the  assets  of  such  corporation  from  its  directors, 
and  entrust  the  custody  to  an  officer  of  the  State,  pending  an 
investigation  into  the  company's  solvency,  and  the  determina- 
tion of  the  fact  whether  the  event  has  happened  upon  which 
a  repeal  of  the  charter  will  take  place.  It  is  apparent,  from 
an  inspection  of  the  resolution,  that  the  Legislature  deemed 
the  corporation  insolvent,  and  that  the  liabilities  exceeded  the 
assets  $400,000,  and  also  was  of  opinion  that  the  corporation 
had  not  complied  with  the  requirements  of  law,  and  that  the 
affairs  of  the  company  were  in  so  precarious  a  position  that  it 
was  proper  to  take  the  unusual  step  of  repealing  the  charter. 
But,  the  Legislature  was  also  willing  to  give  the  company  an 
opportunity  of  making  good  the  deficiency,  and  further  was 
willing  not  to  permit  the  decision  of  the  insurance  commis- 
sioner upon  the  question  whether  the  deficiency  had  been  sup- 
plied, to  be  final,  but  to  entrust  the  final  hearing  and  deter- 
mination in  regard  to  the  sufficiency  of  assets  to  two  persons 
whose  judicial  position  peculiarly  adapts  them  to  pass  upon 
disputed  questions  of  fact,  and  whose  official  character  pre- 
cludes the  suspicion  that  injustice  might  be  done,  and  should 
assure  the  creditors  that  their  rights  are  to  be  guarded.  That 
investigation  would  necessarily  consume  time.  The  question 
presented  itself — do  the  interests  of  the  cestuis  qite  trust  in  the 
property  of  the  company  require  that,  during  the  investiga- 
tion, the  assets,  which,  in  our  opinion,  have  become  seriously 
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impaired,  shall  remain  in  the  hands  of  the  directors  1  The 
Legislature  decided  to  place  the  assets,  for  the  time  being,  in 
the  custody  of  an  officer  of  the  State,  and  derived  their  power 
so  to  do  from  the  general  power  which  had  been  reserved  over 
the  aflFairs  of  this  particular  corporation — ^that  of  amendment 
of  its  charter  at  its  pleasure.  "  Whatever  might  be  true,  if 
the  charter  was  a  close  one,  the  General  Assembly  could  im- 
pose upon  the  defendants  any  additional  condition  or  burden 
connected  with  the  grant,  which  they  might  deem  necessary 
for  the  protection  or  welfare  of  the  public,  and  which  they 
might  originally  and  with  justice  have  imposed."  {English 
V.  i\r.  H.  and  Northamvpton  Co.^  32  Conn.^  243 ;  Commission' 
ers^  <&c.j  V.  Holyoke  Water  Power  Co.^  104  Mass.y  446.)  It 
is  not  necessary  that  the  resolution  should  be  styled  an  amend- 
ment. {Bishop  V.  Braina/rd^  28  Conn.,  298.)  The  Legisla- 
ture has  reserved  to  itself  the  control  of  this  charter,  and  can 
modify  it  to  meet  any  exigency  which  may  arise  in  the  aiFairs 
of  the  corporation ;  and,  when  the  Legislature  has  determined 
that  the  pecuniary  interests  of  the  creditors  are  so  imperilled 
that  the  necessity  of  repealing  the  charter  may  arise,  it  would 
seem  that  the  Legislature  has  the  power  to  provide  that  the 
officer  who  has  the  oversight  of  all  the  insurance  companies  of 
the  State  is  the  proper  person  to  have  the  exclusive  custody 
of  the  assets  of  this  corporation,  and  act  as  its  treasurer  for  the 
time  being.  The  Legislature  could  originally  have  imposed 
this  condition  upon  the  company.  They  can  impose  it  at  any 
time  when  they  deem  it  necessary  for  the  protection  or  wel- 
fare of  the  corporation. 

It  is,  also,  earnestly  contended,  that  the  resolution  directs 
the  commissioner  to  hold  the  assets  subject  to  the  order  of  a 
committee  not  acting  judicially,  and  from  whose  order  there 
is  no  appeal,  and  who,  in  his  directions,  is  not  necessarily  act- 
ing in  conformity  with  principles  of  law.  It  is  true  that  the 
Chief  Justice  will  act  as  committee  or  agent  of  the  Legisla- 
ture, and  not  strictly  in  his  judicial  capacity ;  and,  if  the  reso- 
lution  and  the  general  statute  in  regard  to  life  insurance  cor- 
porations whose  charters  have  been  repealed,  placed  the  assets 
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under  the  control  of  a  committee,  to  be  disposed  of  as  the 
committee  pleased,  and  without  the  control  of  the  Courts  of 
the  State,  such  Acts  would  properly  be  the  subject  of  severe 
criticism,  and  might  be  declared  to  be  inoperative.  This  reso- 
lution simply  empowers  the  commissioner  to  hold  the  assets. 
He  cannot  sell  or  dispose  of  them  under  the  resolution,  but  is 
merely  their  custodian.  The  Chief  Justice  has  only  authority 
to  notify  the  commissioner  either  to  return  the  assets  to  the 
company,  or  that  the  event  has  not  takeu  place  upon  which 
the  repeal  of  the  charter  is  avoided,  after  which  the  commis- 
sioner is  to  be  governed  by  the  general  statute.  He  then  be- 
comes a  trustee  under  the  exclusive  direction  and  control  of  a 
Court  of  equity,  and  subject  to  its  decrees.  The  assets  are  not 
to  be  managed  or  disposed  of,  and  the  avails  are  not  to  be 
paid,  in  accordance  with  the  order  of  a  committee,  but  in  pur- 
suance of  the  general  statute  and  under  the  direction  of  the 
Superior  Court — ^a  Court  of  general  jurisdiction  and  of  full 
chancery  powers.  The  weight  of  the  complainants'  argument 
bore  upon  this  clause  of  the  resolution,  which  they  considered 
most  unjust  and  prejudicial  to  their  interests.  I  think  that 
they  misapprehend  the  nature  of  the  powers  of  the  Chief 
Judge  over  the  assets,  which  is  so  limited  that  there  is  no  in- 
terference with  the  rights  of  creditors. 

Upon  the  argument  of  the  motion,  the  provisions  of  the 
general  statute  were  criticised  by  the  complainants.  The  bill 
does  not  ask  for  the  interference  of  the  Court  upon  the  ground 
of  the  invalidity  of  the  statute,  but  the  Court  is  asked  to  pre- 
vent the  commissioner  from  taking  possession  of  the  assets 
under  the  authority  of  a  resolution  of  the  General  Assembly 
which  is  alleged  to  be  void.  I  do  not  deem  it,  therefore,  in- 
cumbent upon  me,  at  this  time,  to  consider  the  character  of 
the  statute. 

The  suggestion  which  has  been  made  in  regard  to  the  con- 
trol of  the  Legislature  over  those  charters  in  which  a  power 
of  amendment  or  repeal  has  been  reserved,  applies  to  the  ob- 
jection that  this  resolution  is  a  special  and  peculiar  law  by 
which  the  rights  of  this  corporation  are  to  be  jeopardized,  dif- 
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fering  from  the  law  applicable  to  all  other  corporations  in  like 
condition.  All  insurance  companies  in  Connecticut  are  cre- 
ated by  special  charter.  Each  company  is  under  the  particu- 
lar supervision  of  the  Legislature,  and  is  liable,  in  case  of  in- 
solvency or  malfeasance,  to  be  controlled  by  such  action  ap- 
plicable to  the  special  case,  as  shall  serve  to  protect  creditors, 
or  stockholders,  or  the  public. 

Sundry  affidavits  were  read  for  the  purpose  of  showing 
that  Mr.  Stedman  had  not  informed  the  company,  prior,  to 
September  Ist,  of  the  amount  of  the  alleged  deficiency,  and 
had  not  given  the  company  an  opportunity  to  supply  the  re- 
quired amount,  and  had  not  acted  justly  towards  the  company 
since  the  passage  of  this  resolution.  Counter  affidavits  were 
presented  by  the  commissioner.  If  any  steps  were  to  be  taken 
by  the  commissioner  in  advance  of  the  action  of  the  company, 
prior  to  September  1st — in  regard  to  which  I  express  no  opin- 
ion— I  am  not  satisfied  that  the  commissioner  failed  to  do 
whatever  the  resolution  or  the  statutes,  or  the  duty  which  he 
owed  to  the  corporation  or  to  the  public,  imposed  upon  him. 
The  corporation  does  not  seem  to  me  to  have  suffered  in  con- 
sequence of  a  neglect  of  the  commissioner  to  keep  them  in- 
formed of  his  views  and  wishes. 

The  motion  for  a  provisional  injunction  is  denied,  and  the 
restraining  order  now  in  force  is  vacated. 

William  J).  Shijpman  and  William  W,  McFarland^  for 
the  plaintiffs. 

Simeon  E.  Baldwin^  for  the  insurance  commissioner. 
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The  Magic  EurrLE  Company 
The  Elm  City  Company.    In  Equity. 

Letters  patent  granted  to  George  B.  Arnold,  May  8th,  1860,  for  an  "  improve- 
ment  in  ruffles,"  and  three  other  patents,  were  owned  hy  the  plaintaffi,  a  cor- 
poration of  New  York.  They  had  recovered  a  yerdict  in  «  suit  for  an  in- 
fringement of  the  Arnold  patent.  The  defendants,  a  corporation  of  Con- 
necticut, had  been  infringing  that  patent.  On  the  2l8t  of  February,  1863, 
an  agreement  of  license  was  made  between  the  two  corporations,  whereby 
the  plaintiffs  agreed  to  license  the  defendants,  under  the  four  patents,  to  manu- 
facture and  sell  under  such  license,  exclusively,  the  ruffle  then  manufactured 
and  sold  by  the  defendants,  and  known  as  "  the  double  ruffle,"  and  to  use 
the  patentt>d  machines  in  the  manufacture  only  of  the  said  double  ruffle,  and 
whereby,  in  consideration  of  said  license,  the  defendants  expressly  recognized 
the  validity  of  each  of  said  patents,  and  agreed  to  receive  licenses  as  afore- 
said under  each  of  them,  and  expressly  agreed  that  they  would  manufacture 
and  sell  only  the  said  double  ruffle,  and  that  the  said  double  ruffle  should  not 
be  divided  by  them,  and  whereby  they  agreed  to  submit,  at  all  times,  their 
manufactory  to  inspection,  so  that  the  plaintiff  should  be  advised  of  the 
kind  of  ruffles  which  were  being  manufactured,  and  to  pay  counsel  in  the 
suit  above  named,  and  to  retain  and  pay  counsel  thereafter  in  suits  relating 
to  and  in  support  of  said  patents,  and  to  pay  one-half  of  the  other  expenses 
of  sustaining  said  patents,  and  whereby  e^ch  party  agreed  to  assist  the  other 
in  suits  which  might  be  instituted  by  either  for  the  purpose  of  maintaining 
its  rights  under  either  of  said  patents.  The  bill  in  this  suit  alleged,  that, 
after  the  agreement  of  license  was  made,  the  defendants  continued  to  make 
and  sell  the  double  ruffle  of  the  kind  referred  to  in  the  agreement,  and  also 
made  and  sold,  in  violation  of  the  agreement  and  of  the  Arnold  patent, 
quantities  of  single  ruffles,  each  of  which  contained  the  invention  described 
and  claimed  in  said  patent,  and  prayed  for  a  disclosure  by  the  defendants  of 
their  profits  and  of  the  number  of  yards  of  single  ruffle  containing  said  im- 
provement which  they  had  made  and  sold,  and  for  the  payment  of  such  profits 
and  of  the  damages  sustained  by  the  plaintifis.  The  answer,  besides  denying 
the  infringement,  denied  the  novelty  of  the  invention  covered  by  the  Arnold 
patent,  and  alleged  that  the  defendants  had,  ever  since  the  agreement  was 
executed,  been  engaged,  to  the  knowledge  of  the  plaintiffs,  in  the  sale  of 
ruffles  which  were  not  claimed  by  them,  until  about  the  time  of  the  commence- 
ment of  this  suit,  to  violate  said  patent,  and  that  this  suit  was  brought  on  a 
stale  claim,  and  one  unfounded  in  equity :  Held,  thdt  the  defendauts  were 
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estopped,  by  their  coTenants  in  the  agreement,  from  denying  the  validity  of 
the  patents 

The  contract  was  not  merely  an  agreement  for  a  license,  but  was  an  executed 
license. 

The  plaintiffs  could  sue  for  either  an  iniringrment  of  the  patent  or  a  breach  of 
the  agreement,  and  the  bill  in  this  case  could  be  regarded  as  a  bill  in  either 
aspect. 

As  a  bill  founded  on  the  agreement,  although  no  royalties  were  payable,  and 
although  the  patent  had  expired,  the  bill  is  not  open  to  the  objection  that 
there  is  a  complete  and  adequate  remedy  at  law,  because  an  account  and  a 
discoTery  are  necessary  to  ascertain  the  facts  from  which  the  damages  to  the 
plaintiffs  can  be  computed,  and  this  bill  is  a  bill  for  an  account  and  a  dis- 
covery. 

The  contract  having  become  executed,  and  the  defendants  having  enjoyed  its 
benefits,  they  cannot,  in  the  absence  of  fraud  on  the  part  of  the  plainti£b, 
deny  the  truth  of  their  admission  of  the  validity  of  the  patent 

The  invention  in  the  Arnold  patent  consists  in  confining  the  tucks  or  gathers 
in  place  and  securing  them  to  a  binding  or  ungathered  piece  of  cloth,  by  one 
and  the  same  series  of  stitches,  or,  in  other  words,  causing  one  series  of 
stitches  to  perform  the  double  duty  of  confining  the  plaits  and  attaching 
them  to  the  binding  or  other  material.  The  claim,  namely,  the  ruffle  "  as  a 
new  article  of  manufticture,  the  gathered  cloth  A  (the  ruffled  strip)  being  se- 
cured to  the  binding  B  (the  band)  by  the  single  series  of  stitches  C,  wliich 
perform  the  double  duty  of  confining  the  gathers  and  of  securing  the  gnthered 
cloth  to  the  binding,  substantially  as  herein  set  forth,"  is  infringed  by  the  de- 
fendants' ruffle,  which  is  a  plaited  strip  combined  with  a  band,  a  single  row  of 
stitches  performing  the  office  of  securing  the  gathers  and  uniting  the  gathered 
cloth  to  the  band,  although  it  has,  in  addition,  a  second  row  of  stitches  in  the 
bond,  not  securing  the  band  to  the  gathered  cloth,  and  although  it  is  a  fin- 
ished article,  having  a  band  with  an  even  and  finished  edge,  and  is  designed 
to  be  worn  as  a  neck  ruffle. 

The  defendants'  ruffle  is  not  a  double  ruffle,  and  so  within  the  license,  because, 
if  it  is  divided  between  the  two  rows  of  stitches,  one  part  will  be  a  ruffle, 
and  the  other  will  be  a  useless  strip  of  stitched  cloth,  not  a  ruffle,  in  any 
proper  sense  of  the  word. 

The  defence,  that  the  agreement  in  regard  to  the  manufacture  of  ruffles  other 
than  the  double  ruffle  was  subsequently  abandoned  by  the  plaintifis,  }b  not 
sustained. 

Nor  is  the  defence  sustained,  that  the  claim  has  become  stale,  by  reason  of  the 
laches  of  the  plaintifis  in  vindicating  their  rights,  and  in  acquiescing  in  the 
assertion  of  adverse  rights  by  the  defendants. 

(Before  Shipman,  J.,  Connecticut,  October  20th,  18Y5.) 

Shipman,  J.    The  parties  in  this  case  are  corporations. 
The  complainants  were  created  under  the  laws  of  the  State  of 
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New  York,  aod  the  defendants  were  incorporated  under  the 
laws  of  the  State  of  Connecticut,  and  are  established  at  New 
Haven,  in  this  District.  The  bill  alleges,  that  the  complain- 
ants are  and  have  been  since  September  18th,  1860,  the  owners 
of  letters  patent  number  28,244,  granted  to  George  B.  Arnold, 
on  May  8th,  1860,  for  a  new  and  useful  "  improvement  in 
ruffles,"  and  were  also,  in  the  month  of  February,  1863,  the 
owners  of  three  other  patents,  theretofore  issued  to  George 
B.  Arnold  and  Alfred  Arnold,  for  other  improvements  in 
machinery  for  making  ruffles,  and  in  ruffles,  which  improve- 
ments were  generally  known  as  the  "  Double  Feed,"  "  Separa- 
tor," and  "Ruffle  without  a  band ;"  that,  prior  to  the  month 
of  February,  1863,  upon  a  suit  of  the  complainants  against 
Douglas  and  Sherwood,  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  a  verdict  was 
rendered  by  which  patent  number  28,244  was  sustained ;  that 
the  defendants  had  at  that  time  been  engaged  in  manufactur- 
ing and  selling  ruffles  containing  the  improvement  described 
in  said  letters  patent;  and  that,  in  order  to  avoid  further  liti- 
gation, and  for  peace  sake,  and  for  the  purpose  of  harmonizing 
the  business  conducted  by  the  two  corporations,  an  agreement, 
dated  February  2 1st,  1863,  was  entered  into,  and  was  there- 
after an  executed  agreement  of  license,  and  no  legal  proceed- 
ings against  the  defendants  were  commenced.  The  material 
portions  of  this  agreement  are  as  follows :  "  The  Magic  Kuffle 
Company  hereby  agree  to  license  the  said  Elm  City  Company 
under  the  four  several  patents  granted  to  George  B.  Arnold, 
and  George  B.  and  Alfred  Arnold,  to  wit,  the  Double  Feed, 
the  Separator  and  its  combinations,  the  Ruffle  with  a  band, 
and  the  Ruffle  without  a  band,  to  manufacture  and  sell  under 
said  license,  exclusively,  the  ruffle  now  manufactured  and  sold 
by  the  said  Elm  City  Company,  at  their  manufactory  in  New 
Haven,  Connecticut,  and  known  as  the  double  ruffle,  and  to 
use  the  machines  patented  to  the  said  George  B.  Arnold,  and 
George  B.  and  Alfred  Arnold,  in  the  manufacture  only  of  the 
said  double  ruffle.  In  consideration  of  the  said  license,  the 
said  Elm  City  Company  do  hereby  expressly  recognize  the 
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validity  of  each  of  said  patents,  and  hereby  agree  to  receive 
licenses  as  aforesaid  under  each  of  them,  and  hereby  expressly 
agree  that  they  will  manufkcture  and  sell  only  the  said  double 
ruffle,  and  that  the  said  double  ruffle  shall  not  be  divided  by 
the  said  party  of  the  second  part."  The  Elm  City  Company 
also  agreed  to  submit,  at  all  times,  their  manufactory  to  in- 
spection, so  that  the  Magic  Ruffle  Company  should  be  ad- 
vised of  the  kind  of  ruffles  which  were  being  manufactured, 
and  to  pay  counsel  in  the  suit  of  Douglas  and  Sherwood,  and 
to  retain  and  pay  counsel  thereafter  in  suits  relating  to  and  in 
support  of  said  patents,  and  to  pay  one-half  of  the  other  ex- 
penses of  sustaining  said  patents.  It  was  mutually  agreed, 
that  each  party  was  to  assist  the  other  in  suits  which  might  be 
instituted  by  either  party  for  the  purpose  of  maintaining  its 
rights  under  either  of  said  patents.  The  bill  also  alleges, 
that,  thereafter,  the  defendants  continued  to  manufacture  and 
sell  the  double  ruffle  of  the  kind  referred  to  in  the  agreement, 
and  that,  after  February  21st,  1863,  they  made  and  sold,  in 
violation  of  said  agreement  and  of  said  letters  patent,  many 
thousand  yards  of  single  ruffles,  each  of  which  contained  the 
invention  described  and  claimed  in  the  said  letters  patent,  and 
prays  that  the  defendants  may  be  required  to  make  a  dis- 
closure of  all  their  gains  and  profits,  and  of  the  precise  num- 
ber of  yards  of  single  ruffle  containing  the  said  improvement, 
which  they  have  made  and  sold,  and  to  account  for  and  pay 
over  such  gains  and  profits  as  have  arisen  to  them,  and  also 
all  damages  which  the  complainants  have  sustained  by  reason 
of  the  premises. 

The  answer  denies  that  the  defendants  have  made  and 
sold  any  ruffles  in  violation  of  letters  patent  No.  28,244, 
alleges  that  the  ruffles  which  they  have  made  were  made  by 
the  aid  of  machinery  which  was  invented  by  and  patented 
unto  Crosby  and  Kellogg,  and  that,  at  and  prior  to  said  agree- 
ment, they^wcre  manufacturing,  by  the  use  of  said  machinery, 
as  they  lawfully  might,  double  ruffles  of  a  peculiar  kind, 
which  were  afterwards  divided  so  as  to  form  single  ruffles  of 
a  form  and  arrangement  some  of  which  somewhat  resembled 
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the  ruffles  manafaetnred  by  the  complainants,  and,  to  avoid 
any  possible  controversy  with  said  complainants,  the  said 
defendants  agreed  not  so  to  manufacture  single  ruffles  there- 
after, but  that  said  agreement  was  intended  only  to  prevent 
the  manufacture  of  that  particular  kind  of  single  ruffle ;  and 
that  the  defendants  have  not,  since  the  date  of  said  agree- 
ment, made  or  sold  a  gathered  ruffle  having  a  single  series  of 
stilches,  which  is  the  only  kind  of  raffle  claimed  in  patent 
No.  28,244.  The  answer  denies  the  novelty  of  the  alleged 
improvement  described  in  said  patent,  and  alleges  that  the 
defendants  have,  ever  since  the  execution  of  said  agreement, 
been  engaged,  to  the  knowledge  of  the  complainants,  in  the 
sale  of  ruffles  which  were  not  claimed  by  them,  until  about 
the  time  of  the  commencement  of  this  suit,  to  be  in  viola- 
tion of  said  patent,  and  that  this  action  is  brought  upon  a 
stale  claim,  and  one  which  is  unfounded  in  equity. 

(1.)  The  first  question  in  this  case  is — are  the  defendants 
esto*pped,  by  their  covenants  in  the  agreement,  from  denying 
the  validity  of  the  complainants'  patent  ?  The  defendants 
contend,  that  the  suit  is  against  them  simply  as  infringers,  for 
a  violation  of  the  complainants'  patent  rights,  and  that  the 
covenant  which  is  claimed  to  be  an  estoppel,  being  contained 
in  an  instrument  collateral  to  the  patent,  cannot  operate  as  an 
estoppel  in  a  suit  which  is  not  founded  upon  the  agreement 
but  upon  the  patent,  and  that  no  bill  in  equity  can  be  sus- 
tained upon  the  agreement,  inasmuch  as  for  a  breach  of  that 
contract  the  complainants  have  a  full  and  adequate  remedy  at 
law. 

The  contract  is  not  merely  an  agreement  for  a  license,  but 
is  an  executed  license.  Such  was  the  intention  of  the  parties, 
as  it  is  to  be  collected  from  the  whole  of  the  instrument. 
{BueU  V.  Cook^  4  Conn,^  242.)  By  the  agreement,  the  defend- 
ants were  licensed  to  manufacture  and  sell  the  double  ruffle 
only.  If  they  manufactured  and  sold  any  other  ruffle  which 
was  protected  by  either  of  the  patents,  they  became,  as  to 
such  ruffle  so  improperly  manufactured,  infringers,  and  the 
complainants  could  resort  to  an  action  at  law  or  in  equity,  to 


156  CONNECTICUT, 


The  Magic  Ruffle  Company  v.  The  £lm  City  Company. 

obtain  redress  for  this  violation  of  their  exclusive  patent 
rights.  If  the  licensee  "  uses  the  patented  invention  beyond 
the  limits  of  the  license  or  grant,  or  in  a  way  not  authorized 
by  the  license  or  grant,  then  there  has  been  a  violation  of  a 
right  secured  to  the  patentee  under  a  law  of  the  United 
States  giving  to  him  the  exclusive  right  to  use  the  thing  pat- 
ented, although  such  licensee  performs,  according  to  their 
terms,  all  the  covenants  entered  into  by  him,"  {Goodyear  v. 
Union  India  Muhber  Go.^  4  Blatchf.  G,  G.  J?.,  65  ;  Wood  v. 
Wdls^  6  Fisher^s  Patent  Gasea^  382  ; )  and,  if  the  licensees 
have  also  expressly  covenanted,  in  their  agreement  of  license, 
that  they  will  do  or  will  not  do  a  particular  act,  or  will  not 
use  the  invention  for  a  particular  purpose,  a  violation  of  such 
covenant  is  also  a  breach  of  contract,  not  arising  under  the 
laws  of  the  United  States,  but  for  which  remedy  may  be 
sought  in  the  Circuit  Courts  of  the  United  States,  pro- 
vided the  citizenship  of  the  parties  gives  jurisdiction  to  such 
Court.  {Goodyea/r  v.  Union  India  Mubher  Go.y  cited  supra ; 
Goodyear  v.  Gongreaa  Rvhher  Go.y  3  Blatch/.^  C,  G.  H.j  455 ; 
Wilson  V.  Sandford^  10  jBow.,  99.)  In  this  case,  it  was 
competent  for  the  complainants  to  take  either  one  of  the 
two  remedies  for  the  alleged  injury,  which  have  been  men- 
tioned. They  could  bring  a  bill  alleging  an  injury  to  their 
exclusive  rights  under  the  laws  of  the  United  States,  or,  as 
the  residence  of  the  parties  gave  this  Court  jurisdiction,  could 
bring  a  proper  suit,  setting  up  the  breach  of  the  contract  as 
the  ffravamen  of  their  action.  The  averments  of  their  bill 
are  suflBcient  to  justify  a  Court  in  holding,  if  necessary,  that 
it  is  a  bill  for  an  injury  to  their  patent  rights,  but,  it  is  mani- 
fest, from  an  examination  of  the  stating  part  of  the  bill,  that 
the  pleader  intended  to  make  the  alleged  breach  of  the 
agreement  the  foundation  of  the  action,  and  that  he  is  seek- 
ing to  recover  damages  for  an  injury  to  the  complainants 
arising  out  of  the  violation  of  the  contract. 

But  the  defendants  insist  that  a  bill  in  equity,  based  upon 
the  contract  cannot  be  sustained,  because,  for  a  breach  of  the 
contract,  there  is  a  complete  and  adequate  remedy  at  law. 
There  is,  undoubtedly,  a  remedy  at  law  for  the  alleged  injury. 
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The  only  question  is,  whether  it  is  complete  and  adequate.  If 
the  complainants  were  seeking  to  recover  royalties  which  the 
defendants  had  agreed  to  pay,  inasmuch  as  the  account  is  par- 
ticularly within  the  knowledge  of  the  defendants,  or,  if  the 
patent  was  still  in  existence,  and  the  preventive  remedy  by 
injunction  against  future  injuries  could  be  administered,  there 
would  be  no  question  that  a  bill  in  equity  would  be  a  proper 
reniedy.  {Eureka  Co.  v.  Bailey  Go.,  11  WaU.,  488 ;  Good- 
year V.  Congress  HiMer  Co.,  3  Blatohf.  C.  C.  JR.,  449 ;  Eich 
▼«  UoioKkisSy  16  Conn.,  409.)  In  this  case,  the  defendants 
had  not  agreed  to  pay  royalties,  and  an  injunction  cannot  be 
granted,  inasmuch  as  the  patent  has  expired.  It  is  alleged 
that  the  defendants  have  violated  the  contract  of  license  by 
manufacturing  and  selling  a  ruffle  which  they  were  not  au- 
thorized to  make,  and  which  they  had  agreed  not  to  make. 
By  this  violation  the  complainants  say  that  they  have  been 
injured,  and  the  redress  which  they  ultimately  seek  is  the 
payment  of  damages.  Although  the  suit  is  upon  the  con- 
tract, the  damage  to  the  complainants,  if  any,  is  the  damage 
which  they  have  sustained  from  the  injury  to  their  patent 
rights.  The  ascertainment  of  the  facts  from  which  such  dam- 
ages can  be  estimated,  is,  in  cases  of  injury  to  property  in  let- 
ters patent,  peculiarly  within  the  province  of  a  Court  of  equity, 
because,  the  facts  from  which  damages  are  to  be  computed 
can  only  be  ascertained  by  an  account  and  a  discovery  of  the 
number  and  amount  of  articles  which  have  been  sold  by  the 
defendants — ^facts  which  are  exclusively  within  their  knowl- 
edge. They  alone  have  the  evidence  which  can  enable  the 
complainants  to  recover,  either  at  law  or  in  equity.  It  is  true, 
that  damages  are  not  ordinarily  assessed  by  a  Court  of  eqyity , 
{Limngston  v.  Wbodworth,  15  Row.^  646) ;  and,  prior  to  the 
Act  of  1870,  authorizing  the  Circuit  Court,  as  a  Court  of  equity, 
to  decree  the  payment  of  damages  in  patent  cases,  damages 
were  not  recoverable  in  equity  suits.  A  bill  in  equity  pro- 
ceeded, prior  to  that  Act,  upon  the  theory  that  the  infringer 
was  equitably  bound,  as  a  trustee,  to  pay  to  the  patentee  the 
profits  which  had  been  made  by  an  unlawful  use  of  the  inven- 
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tion.  {Cowing  v.  Itumsey^  8  Blatchf.  C.  C.  -ff.,  38.)  But, 
this  bill  is  a  bill  for  an  account  and  a  discovery.  It  avers 
that  the  complainants  do  not  know,  and  cannot  set  forth,  the 
number  of  yards  of  ruffle  which  have  been  made  in  violation 
of  the  patent  and  of  the  agreement,  and  prays  for  a  disclosure 
of  the  quantity  which  has  been  made  and  sold.  Whether, 
having  obtained  jurisdiction  of  the  case,  the  Court  will  pro- 
ceed to  grant  further  and  complete  relief,  and  to  exercise  a 
power  which  Courts  of  equity  have,  in  certain  cases,  hereto- 
fore exercised,  {Hussell  v.  ClarKs  Ex?r8^  7  Cranch,  69 ;  Pratt 
V.  Zaw^  9  Cranohj  456 ;  Insurance  Co.  v.  Cdty  20  WcUl.y 
560),  and  what  relief  will  be  granted,  are  questions  which  can 
be  determined  more  properly  after  the  report  of  the  master 
shall  have  been  received. 

It  is  well  settled,  that,  where  the  suit  is  upon  a  license,  or 
upon  a  contract,  which  license  or  contract  contains  covenants 
on  the  part  of  the  defendants,  by  which  they  admit  the  va- 
lidity of  the  plaintiffs'  patent,  and  agree  to  maintain  it  by 
suits  or  legal  proceedingp,  and  there  has  been  an  enjoyment  of 
the  license  by  the  defendants,  they  are  estopped  from  deny- 
ing the  truth  of  their  admissions,  unless  it  shall  be  averred, 
by  cross-bill,  or  answer,  that  such  agreement  was  obtained  by 
fraud,  surprise,  or  imposition.  {Eureka  Co.  v.  Bailey  Co,y  11 
WalLy  488 ;  Croasley  v.  Dickson^  10  House  of  Lords  Cases^ 
293.)  It  is  evident,  from  an  inspection  of  this  agreement, 
and  from  the  answer,  that  there  had  been  litigation  in  regard 
to  the  validity  of  the  patents,  between  the  plaintiffs  and 
Douglas  and  Sherwood,  and  that  the  parties  to  the  agree- 
ment entered  into  it  in  order  to  avoid  similar  litigation  be- 
tween themselves,  and  to  prevent  future  violation  of  the  pat- 
ents by  others.  "  The  agreement  was  manifestly  intended  to 
adjust  conflicting  rights,"  and  it  cannot  be  permitted,  in  the 
absence  of  fraud  on  the  part  of  the  plaintiffs,  that  the  defend- 
ants should  deny  the  truth  of  their  careful  and  deliberate  ad- 
missions, especially  since  the  contract  has  become  executed, 
and  they  have  enjoyed  its  benefits. 

(2.)  Is  the  ruffle  which  has  been  manufactured  and  sold 
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by  the  defendants,  and  which  is  styled  the  Princess  ruffle,  an 
infringement  of  patent  No.  28,244:  ?  The  specification  of  the 
patent  states,  that  the  nature  of  the  invention  '^  consists  in 
confining  the  tucks  or  gathers  in  place,  and  securing  them  to 
a  binding  or  ungathered  piece  of  cloth,  by  one  and  the  same 
series  of  stitches ;  or,  in  other  words,  causing  one  series  of 
stitches  to  perform  the  double  duty  of  confining  the  plaits 
and  attaching  them  to  the  binding  or  other  material."  The 
claim  is  for  the  ruffle  "  as  a  new  article  of  manufacture,  the 
gathered  cloth  A,  (the  ruffled  strip),  being  secured  to  the 
binding  B,  (the  band),  by  the  single  series  of  stitches  C, 
which  perform  the  double  duty  of  confining  the  gathers  and 
of  securing  the  gathered  cloth  to  the  binding,  substantially  as 
herein  set  forth."  The  article  is  a  plaited  or  gathered  piece 
of  cloth,  the  gathers  of  which  are  confined  in  their  place  by  a 
row  of  stitches,  which,  also,  at  the  same  time,  secures  the 
gathered  cloth  to  a  band,  and  this  band  is  an  unhemmed  strip 
of  cloth,  which  is  to  be  attached  by  the  purchaser  to  whatever 
garment  the  ruffle  is  to  ornament.  "  The  distinguishing 
features  of  this  article,  by  which  it  is  materially  diflTerent 
from  all  ruffles  known  before,"  have  been  declared  to  be,  in 
the  case  of  The  Magic  Ruffle  Co.  v.  Douglas^  (2  Fisher^a 
Patent  Cases^  330),  "  the  single  series  of  stitches,  and  the  un- 
varying regularity  of  the  plaits  or  gathers,  thus  dispensing 
with  the  gathering  thread,  avoiding  the  injurious  process  of 
whipping  or  scratching  the  fabric  with  a  sharp  needle,  and 
the  perforations  in  the  ruffled  piece  which  the  needle  and 
thread  make  in  gathering."  The  defendants'  ruffle  is  a  plaited 
strip,  combined  with  a  band,  a  single  row  of  stitches  perform- 
ing the  office  of  securing  the  gathers,  and  uniting  the 
gathered  cloth  to  the  band,  but  it  has,  in  addition,  a  second 
row  of  stitches  in  the  band,  not  securing  the  band  to  the 
gathered  cloth.  The  ruffle  can  be  cut  in  two,  between  the 
two  rows  of  stitches.  One  part  would  be  a  ruffle,  and  the 
other  a  strip  of  stitched  cloth.  The  Magic  ruffle  of  the  plaint- 
iffs is  an  unfinished  article,  to  be  attached  by  the  band  to 
ladies'  or  children's  undergarments.     The  Princess  ruffle  is  a 
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fiDished  article,  having  a  band  with  an  even  and  finished  edge, 
and  is  designed  to  be  worn  as  a  beck  ruffle.  Still,  the  distin- 
guishing characteristic  of  the  Magic  ruffle  is  found  in  the 
Princess  ruffle,  which  contains  the  row  of  stitches  performing 
the  double  office  of  confining  the  gathers  and  attaching  the 
ruffled  cloth  to  the  band ;  and,  although  the  Princess  ruffle 
has  a  second  series  of  stitches,  and  is  a  completed  article,  dif- 
ferent in  appearance,  and  used  for  a  dififerent  purpose,  from 
the  Magic  ruffle,  yet,  in  its  patentable  characteristics,  it  con- 
tains the  single  feature  which  had  been  previously  patented 
by  the  plaintifis^  grantor.  It  has  other  and  additional  feat- 
ures which  render  it  a  different  article  from  the  Magic 
ruffle  in  the  eye  of  the  trade  and  of  the  purchaser,  but  these 
additional  features  do  not  vary  the  one  peculiarity  in  which  it 
resembles  the  Magic  ruffle.  If  that  peculiarity  is  a  patentable 
one,  it  follows  that  the  defendants'  ruffle  is  an  infringement  of 
the  plaintiffs'  patent. 

An  attempt  was  made  to  claim  that  the  Princess  ruffle  was 
a  double  ruffle,  and  so  within  the  license  to  the  defendants, 
but  it  is  obvious  that,  if  the  Princess  ruffle  is  divided,  the  nar- 
row strip  which  remains  after  the  ruffle  proper  has  been  cut 
off,  is  a  useless  strip  of  stitched  cloth,  and  is  not,  in  any  proper 
sense  of  the  word,  a  ruffle. 

The  answer  further  alleges,  that,  after  the  execution  of  the 
agreement,  the  defendants  discovered  the  existence  of  letters 
patent  to  Isaac  M.  Singer,  dated  on  or  about  March  18th, 
1856,  and  that  the  complainants,  believing  that  this  invention 
substantially  contained  that  described  in  patent  28,244,  de- 
sired to  join  with  the  defendant  in  purchasing  the  same ;  that 
it  was  purchased  by  both  parties  about  April  2d,  1863,  and, 
since  that  time,  the  complainants  have  made  no  attempt  to 
enforce  their  patent,  but  have  regarded  the  same  as  substan- 
tially inoperative  and  worthless ;  and  that,  by  reason  of  said 
Singer  patent,  the  patent  numbered  28,244  is  void.  Whether 
thp  Singer  patent  does  or  does  not  anticipate  the  patent  of  the 
complainants  is  not  material,  inasmuch  as  the  validity  of  the 
latter  patent  is  not  here  in  issue.    This  part  of  the  answer  is 
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material  only  upon  the  question  of  the  laches  of  the  complain- 
ants in  the  vindication  of  their  alleged  rights.  The  only  evi- 
dence in  regard  to  the  reasons  for  the  purchase  of  Mr.  Singer's 
patent,  or  the  opinions  of  the  complainants  in  regard  to  the 
effect  of  the  Singer  invention  upon  the  validity  of  their  own 
patent,  is  contained  in  the  testimony  of  the  defendants'  treas- 
urer, who  says,  that  '^  the  defendants  discovered  the  existence 
of  the  Singer  patent,  and,  thinking  that,  if  left  in  the  hands 
of  other  parties,  it  might  possibly  he  used  for  pnrposes  of  liti- 
gation and  annoyance,  causing  expense  and  trouble,  they 
thought  best  to  secure  it,  and  the  Magic  Buffle  Company,  re- 
garding it  in  anticipation  of  their  patent,  wished  to  unite  with 
us  in  securing  it,  and,  as  that  would  save  one-half  of  the  ex- 
pense, and,  as  we  thought,  answer  our  purpose,  we  consented 
to  do  so,  and  it  was  bought  jointly  by  them  and  the  defend- 
ants." This  does  not  maintain  the  position  of  the  defendants, 
that  the  agreement  in  regard  to  the  manufacture  of  ruffles 
other  than  the  double  ruffle  was  substantially  abandoned  in 
consequence  of  the  purchase  of  the  Singer  patent.  This  pur- 
chase seems  to  have  had  no  material  influence  upon  the  rela- 
tions of  the  parties,  or  upon  this  agreement. 

The  most  important  point  of  the  defendants  is,  that  they 
have  been  manufacturing  the  Princess  ruffle  ever  since  the 
date  of  the  agreement,  with  the  knowledge  and  acquiescence 
of  the  complainants,  and  were  not  notified  that  such  manufac- 
ture and  sale  were  regarded  by  the  complainants  as  a  viola- 
tion of  the  agreement,  or  of  the  patent,  until  after  it  had  ex- 
pired, and  about  the  time  of  the  commencement  of  this  suit, 
and  that  this  claim,  if  it  ever  had  any  validity,  had  become 
stale,  and  should  not  be  favored  by  Courts  of  equity,  by  rea- 
son of  the  laches  of  the  complainants  in  the  vindication  of 
their  rights,  and  their  acquiescence  in  the  assertion  of  adverse 
rights.  If  I  was  satisfied,  from  the  evidence,  that  the  defend- 
ants had  manufactured  and  sold  the  Princess  ruffle  since  ls62, 
in  such  quantities  that  the  attention  of  the  plaintiffs  must 
have  been  early  called  to  the  infringement,  or  that  they  actu- 
ally knew  of  the  violation  of  the  agreemant  ever  since  the 
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year  1862, 1  should  be  of  opinion  that  their  delay  in  making 
known  their  claims  was  such  as  to  prevent  them  from  now 
receiving  the  aid  of  a  Court  of  equity  to  the  extent  of  its 
powers.  The  testimony  of  the  treasurer  of  the  defendant 
corporation  upon  this  part  of  the  case  is  guarded,  as  will  be 
seen  by  the  following  quotation  ;  "  Question.  Subsequent  to 
the  date  of  that  agreement,  and  up  to  the  time  of  the  com- 
mencement of  this  suit,  have  the  defendants  manufactured 
and  sold  ruffles  like  Exhibit  Barney,  No.  3  ?  Answer.  Yes ; 
more  or  less.  Question.  Has  the  same  been  sold  in  New 
York.  If  so,  name  a  few  of  the  houses  to  whom  it  has  been 
sold  ?  Answer.  Yes ;  Calhoun  &  Eobbins,  J.  B.  Spelman  & 
Son,  L.  H.  Mandelbaum  &  Co.,  and  a  number  of  others,  whom 
I  could  not  positively  swear  to  know  by  name.  Question. 
It  has  been  in  the  market  to  a  considerable  extent,  has  it  not,, 
and  under  what  name  ?  Answer.  It  has,  under  the  name  of 
Princess."  The  testimony  in  the  case,  as  it  now  stands,  does 
not  show  that  the  Princess  ruffle  has  been  in  the  market  to 
any  large  extent,  and  that  the  complainants  must  necessarily 
have  known  that  the  defendants  were  manufacturing  and  sell- 
ing this  ruffle,  and  thus  show  that  the  complainants  were  neg- 
ligent in  the  enforcement  of  their  rights,  or  were  wil- 
fully permitting  the  defendants  to  continue  the  manufacture^ 
under  the  supposition  that  their  conduct  was  not  open  to 
criticism. 

As  I  have  said,  I  am  not  now  called  upon  to  decide  as  to 
the  measure  of  damages.  The  only  decree  which  can  now  be 
made  is,  to  order  an  accounting  and  a  disclosure,  and  a  refer- 
ence to  a  master  to  ascertain  the  number  of  yards  of  Princess 
ruffle  which  have  been  manufactured  and  sold,  and  the  amount 
of  such  sales  during  each  year,  and  to  ascertain  the  profits 
which  have  accrued  to  the  defendants  from  such  manufacture, 
for  the  purpose  of  ascertaining  the  amount  of  the  complain- 
ants' damages.  Other  questions  in  regard  to  damages  will  be 
determined  upon  the  hearing  after  the  accounting  shall  have 
taken  place. 
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Let  a  decree  be  entered  for  a  reference  and  an  account. 

Clarence  A.  Seward  and  William  D.  Shipmany  for  the 
plaintiffs. 

Charles  R.  IngersoU  and  Edwin  W.  Stoughtony  for  the 
defendants. 


David  Banks  and  othebs 


V8. 

John  R.  MoDivrrr  and  others.    In  Equity. 

B.  took  a  copyright,  in  1871,  for  the  "  Rules  of  Practice  of  the  Supreme  Court 
of  the  SUte  of  New  York/'  and  one  in  1874  for  the  "  General  Rules  of  Prac- 
tice of  the  Courts  of  record  of  the  State  of  New  York.**  The  book  of  1871 
contained  the  Rules  adopted  by  the  judges  under  the  authority  of  a  State 
statute,  in  1870,  with  notes  to  each  Rule,  stating  the  substance  of  the  decisions 
of  the  Courts  in  regard  to  such  Rule,  giving  the  volumes  and  pages  of  the 
reports.  The  book  of  1874  contained  like  Rules  adopted  in  1874,  with  like 
notes.  By  law,  the  judges  were  required  to  revise  the  Rules  every  two  years. 
M.  published  in  1875  a  book  containing  the  Rules  adopted  in  1874,  with  notes 
to  each  Rule,  referring  only  to  the  volume  and  page  of  the  reports  of  decisions 
in  regard  to  such  Rule.  M.,  in  compiling  his  book,  copied  the  citations  in  B.'s 
book  of  1874,  and  supplemented  them  by  citations  from  B.'s  book  of  1871,  and 
by  results  of  his  own  research.  In  a  large  majority  of  the  notes  in  M.'8  book, 
the  citations  were  the  same,  and  placed  in  the  same  order,  as  in  B.'s  book  of 
1874:     Held,  that  M.  had  infringed  B.'s  copyright  of  1874. 

Compilers  of  books  which  contain  facts  derived  from  common  sources  of  infor- 
mation, must  investigate  for  themselves  from  the  original  sources  which  are 
open  to  all  persons,  and  cannot  use  the  labors  of  a  previous  compiler,  animo 
furandtf  and  the  subsequent  compiler  cannot  save  his  own  time  by  copying 
the  results  uf  the  previous  compiler's  study,  although  the  same  results  could 
have  been  obtained  by  independent  labor. 
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The  publication  by  B.  of  the  Rules  of  1874,  with  appropriate  notes,  was  not  the 
publication  of  a  new  edition  of  the  Rules  of  1871,  within  the  statute  reqmring 
certain  words  in  regard  to  the  copyright  to  be  inserted  in  the  several  copies 
of  erery  edition  of  a  copyrighted  book. 

Where  an  infringement  is  palpable,  and  a  provisional  InjuDction  will  not  be 
attended  with  seiious  injury,  such  injunction  is  not  ordinarily  refused  as  to  so 
much  of  the  work  aa  is  a  plain  infringement  of  the  prior  publication. 

(Before  SmpMAic,  J.,  Southern  District  of  New  York,  October  29th,  1875.) 

Shifman,  J.     The  plaintiifs  are  the  proprietors  of  a  book 
which  was  published  in  1871,  entitled,  "  Enles  of  Practice  of 
the  Snpreme  Court  of  the  State  of  New  York,"  &c.,  and  are 
also  proprietors  of  a  book  which  was  published  in  the  year 
1874,  ep titled,  "General  Rules  of  Practice  of  the  Courts  of 
record  of  the  State  of  New  "York."    All  the  requirements 
of  the  statutes  of  the   CTnited  States  in  regard  to  copyright 
have  been  complied  with  by  the  plaintiffs  in  respect  to  each 
of  these  books.     The  book  which  was  published  in  1871  con- 
tains the  rules  of  practice  which  were  adopted  in  general  ses- 
sion of  the  justices  and  judges  of  the  State  of  New  York, 
on  December  20th  and  ^Ist,  1870,  with  notes  appended  to 
each  rule.     The  notes  briefly  state  the  substance  of  the  decis- 
ions which  had  been  made  by  the  Courts  of  New  York  in 
reference  to  the  rules  to  which  the  notes  are  respectively  ap- 
pended, give  the  number  and  page  of  the  volume  in  which 
the  decision  is  to  be  found,  and  in  like  manner  refer  to  the 
Yolume  and  page  of  the  statutes  which  relate  to  the  rule.    A 
convention  of  justices  and  judges  is  required  to  be  held  bien- 
nially, to  revise,  alter,  abolish  and  make  rules  which  shall  be 
binding  upon  Courts  of  record  in  the  State.    The  book  which 
was  published  in  1874  contains  the  rules  of  practice  which 
were  adopted  in  the  convention  of  the  justices  and  judges  on 
November  24:th,  1874,  and  which  took  effect  on  February  1st, 
1875,  and  also  contains  notes  and  references  upon  the  plan  of 
the  book  of  1S71,  but  upon  a  much  larger  scale,  the  book  of 
1871  having  seventy  pages,  while  the  book  of  1574  is  of  one 
hundred  and  twenty  pages.   The  plaintiffs  published  a  similar 
volume  in  1858. 
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In  the  year  1876,  the  defendants  published  a  book  entitled^, 
"  New  Bales  of  the  Courts,  General  and  Special,  1875,"  &c. 
This  volume  contains  the  rules  which  had  been  adopted  bj 
the  judges  on  November  24th,  1874,  with  notes  appended  to 
each  rule,  which  notes  refer  only  to  the  volume  and  page  of 
the  various  statutes  and  reports  of  decisions  which  relate  ta 
the  rule.  The  book  also  has  an  index  of  the  Qeneral  Bules,. 
and  contains  the  special  rules  of  the  Supreme  and  other  Conrta 
of  the  State. 

The  plaintiffs  brought,  in  February,  1875,  a  bill  in  equity^ 
alleging  that  the  introduction,  the  notes,  and  the  index  of  the 
defendants'  book  were  copied  from  the  plaintiffs'  book  of 
1874,  in  violation  of  the  rights  secured  to  them  by  the  Acts 
of  the  United  States  respecting  copyright,  and  praying  for  an 
injunction,  and  also  filed  a  motion  for  a  provisional  injunction. 
This  motion  has  been  heard,  and  is  the  only  part  of  the  case 
which  is  now  to  be  decided.  The  plaintiffs  do  not  claim  that 
they  have  acquired  any  title  to  the  rules,  which  are  admitted 
to  be  common  property,  neither  do  they  assert  that  there  is 
anything  novel  in  the  plan,  or  system,  or  arrangement  of  their 
compilation,  or  of  their  index.  The  notes  are  mainly  a  digest 
of  the  decisions  of  the  Courts  of  New  York  and  of  the  stat- 
utes of  the  State.  The  volumes  which  contain  the  decisions- 
and  the  statutes  are  sources  of  information  which  are  common 
and  open  to  all,  and  to  which  each  compiler  can  resort.  But 
the  plaintiffs  complain,  that  the  defendants  have  not  availed 
themselves  of  the  original  sources  of  information,  but  have 
resorted  to  the  labor-saving  expedient  of  copying  the  citations 
which  the  research  of  the  plaintiffs  had  discovered,  and  that 
such  a  use  of  the  labors  of  an  author  or  compiler  is  an  unau- 
thorized violation  of  the  rights  which  are  secured  by  the  Acts 
of  Congress. 

The  rights  and  duties  of  compilers  of  books  which  are  not 
original  in  their  character,  but  are  compilations  of  facts  from 
common  and  universal  sources  of  information,  of  which  books,, 
directories,  maps,  guide  books,  road  books,  statistical  tables 
and  digests  are  the  most  familiar  examples,  are  well  settled.. 
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No  compiler  of  such  a  book  has  a  monopoly  of  the  subject 
of  which  the  book  treats.  Any  other  person  is  permitted  to 
enter  that  department  of  literature  and'  make  a  similar  book. 
But,  the  subsequent  investigator  must  investigate  for  himself, 
from  the  original  sources  which  are  open  to  all.  He  cannot 
use  the  labors  of  a  previous  compiler,  animo  furandiy  and 
save  his  own  time  by  copying  the  results  of  the  previous  com-» 
piler's  study,  although  the  same  results  could  have  been  at- 
tained by  independent  labor.  The  compiler  of  a  digest,  a 
road  book,  a  directory,  or  a  map  can  search  and  survey  for 
himself  in  the  fields  which  all  laborers  are  permitted  to  oc- 
cupy, but  cannot  adopt  as  his  own  the  products  of  another's 
toil.  **  He  may  work  on  the  same  original  materials,  but  he 
cannot  exclusively  and  evasively  use  those  already  collected 
and  embodied  by  the  skill  and  industry  and  expenditures  of 
another."  (2  Story'%  Eq.  Jur.,  %  940.)  The  rights  of  com- 
pilers of  this  class  of  works  have  been  recently  carefully  con- 
sidered by  Sir  W.  Page  "Wood,  Vice-Chancellor,  in  the  cases 
of  Jarrold  v.  Hovlston^  (3  Kay  dk  e/".,  708,)  KeUy  v.  Morrisy 
{Lam  Rep.y  1  Eq,  Cases^  697,)  and  Scott  v.  Stanford^  {Law 
JRep.,  3  Eq,  Cases,  718,)  and  the  rule  which  I  have  stated  has 
been  reaflSrmed.  In  the  case  of  EeUy  v.  Morris^  the  learned 
Vice-Chancellor  says :  "  In  the  case  of  a  dictionary,  map, 
guide  book,  or  directory,  when  there  are  certain  common  ob- 
jects of  information,  which  must,  if  described  correctly,  be 
described  in  the  same  words,  a  subsequent  compiler  is  bound 
to  set  about  doing  for  himself  that  which  the  first  compiler 
has  done."  The  rule  is  recognized  or  stated  in  jSbgq  v. 
Kirby^  (8  Ves.y  215  ;)  Matthewson  v.  Stockdale^  (12  F^.,  270;) 
Longman  v.  Winchester^  (16  Ves.^  269 ;)  Wilkiiu  v.  Aikin^  (17 
Ves.^  422  ;)  Lewis  v.  FullarUm^  (2  Beav.^  6  ;)  Rotten  v.  Ar^ 
thur.^  (1  Hemming  <&  MUler^  603 ;)  Oray  v.  Russell^  (1  Story y 
11 ;)  Folsom  v.  Marshy  (2  Story ^  100 ;)  Emerson  v.  Davies^  (3 
Story^  768 ;)  and  Curtis  on  Copyright^  174  to  177.  I  do  not 
understand  that  the  rule  prohibits  an  examination  of  previous 
works  by  the  compiler  before  he  has  finished  his  own  book, 
or  the  mere  obtaining  of  ideas  from  such  previous  works,  but 
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it  does  prohibit  a  use  of  any  part  of  the  previous  book,  aiiimo 
Juramdi^  "  with  an  intention  to  take  for  the  purpose  of  saving 
himself  labor."     (Jarrold  v.  HouUton^  3  Kay  &  «/.,  708.) 

A  careful  inspection  of  the  plaintiffs'  books  of  1858, 1871, 
and  1874,  and  of  the  defendants'  book,  and  of  Lansing's 
Code  and  Bales,  published  by  the  plaintiffs,  to  which  my  at- 
tention has  been  directed  by  the  defendants'  counsel,  has  led 
me  to  the  conviction,  that  the  general  course  which  was 
adopted  by  the  compiler  of  the  defendants'  book,  was  to  copy 
the  citations  in  the  plaintiffs'  book  of  1874,  and,  if  necessary, 
to  supplement  them  with  other  citations  in  the  book  of  1871, 
and  with  references  which  his  own  research  had  discovered ; 
but  his  chief  original  source  of  information  was  the  plaintiffs' 
book  of  1874.  The  conclusion  that  he  copied  these  citations, 
in  the  first  instance,  from  the  plaintiffs'  compilation,  is  de- 
rived from  the  fact,  that,  in  a  large  majority  of  the  notes,  the 
-citations  are  not  only  the  same  which  are  given  in  the  plaint- 
iffs' book  of  1874,  but  are  placed  in  precisely  the  same  order 
in  which  they  were  arranged  by  the  plaintiffs.  This  pecu- 
liarity is  manifested  throughout  the  defendants'  book.  It  is 
noticeable  in  the  notes  which  are  appended  to  nearly  all  of 
the  ninety-seven  Bules,  other  than  those  which  follow  Rules 
20,  22,  33,  35,  37,  43,  45,  47,  51,  53,  56,  58,  61,  63,  66,  68, 
«9,  71,  72,  77,  78,  82,  86,  86,  87,  88,  92,  93,  94,  96,  and  97. 
Thus,  the  citations  under  Rule  7  are,  '*  Rule  7,  of  1871, 
amended;  2  How.,  154;  1  Code  R.,  119;  3  How.,  276;  1 
Code  R.,  42  ;  5  Paige,  83  ;  4  do.,  140."  The  citations  under 
Rule  8  are,  "Rule  5,  of  1858,  amended;  Rule  8,  of  1871, 
Amended  ;  Code,  sects.  193  to  197 ;  4  Bosw.,  632 ;  1  Wend., 
35;  2  East,  181;  1  H.  Blk.,  76;  note  at  7  Abb.,  73;  15 
John.,  535 ;  20  John.,  129 ;  1  Chitt.,  713 ;  2  W.  Blk.,  799 ; 
St  Strange,  889."  These  citations  are  the  same  as  those  which 
iire  contained  in  the  plaintiffs'  book,  and  are  placed  in  the 
same  order  in  each  compilation.  There  are,  in  the  defendants' 
book,  under  the  18th  Rule,  sixty-two  citations  of  decisions, 
iill  but  one  of  which  are  the  same,  and  are  in  the  same  order, 
SA  those  which  are  contained  in  the  plaintiffs'  book  of  1874. 
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It  is  impossible  to  suppose  that  the  defendants  conld,  by 
accident,  have  placed  their  references  in  the  exact  order  in 
which  they  are  found  in  the  plaintiffs'  book.  The  inference 
is  irresistible,  that  the  plaintiffs'  book  was  first  resorted  to  for 
the  purpose  of  saving  the  time  and  labor  which  must  other- 
wise have  been  spent  in  an  original  examination  of  the 
reports.  I  presume  that  the  defendants'  compiler  subse- 
quently examined  the  reports,  in  order  to  verify  the  accuracy 
of  the  citations,  and  to  conceal  the  errors  which  he  may  have 
found,  and  that  he  did  correct  errors  ;  and  it  is  apparent,  that, 
in  manv  instances,  he  added  citations  which  his  own  investi- 
gations  discovered ;  but,  it  is  manifest,  that  he  was,  to  a  large 
extent,  in  the  first  instance,  a  copyist  of  the  labor  of  the 
plaintiffs.  He  states,  indeed,  in  his  affidavit,  that  his  notes 
and  references  were  principally  taken  from  the  plaintiffs' 
books  of  1858  and  of  1871,  and  from  Lansing's  Code  and 
Bules,  published  by  the  plaintiffs  in  1872,  but  thinks  that 
he  did  not  draw  materially  from  the  plaintiffs'  book  of 
1874. 

The  defendants'  index,  of  ten  pages,  is  almost  a  reprint 
of  the  plaintiffs'  index,  except  that  the  former  refers  to  the 
rule,  instead  of  the  page.  This  fact  is  not  denied  in  the 
affidavit  of  the  defendants'  compiler,  and  an  examination 
shows  that  his  index  was  almost  exclusively  made  with  the 
scissors,  and  not  with  the  pen.  Three  sentences  of  the 
plaintiffs'  introduction  are  also  substantially  found  in  the 
corresponding  portion  of  the  defendants'  book ;  but  I  do  not 
deem  this  resemblance  to  be  important. 

It  follows,  that  the  principle  of  law  which  I  have  stated 
has  been  violated,  and  that  the  plaintiffs  are  entitled  to  relief, 
unless  they  are  debarred  from  any  remedy  by  some  other 
principle  which  may  be  invoked  by  the  defendants.  They 
insist,  in  this  part  of  the  case,  that  the  provisions  of  the 
copyright  Act,  which  are  now  contained  in  section  4962  of 
the  Kevised  Statutes  of  1874,  have  not  been  regarded  by  the 
plaintiffs.  This  section  provides,  that  no  person  shall  main- 
tain an  action  for  the  infringement  of  his  copyright,  unless 
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he  shall  give  notice  thereof,  by  inserting  in  the  several  copies 
of  every  edition  published,  on  the  title-page,  or  the  page 
immediately  following,  if  it  be  a  book,  »  »  »  *  the 
following  words,  "  Entered  according  to  Act  of  Congress,  in 
the  year  ,  by  A.  B.,  in  the  office  of  the  Librarian  of 

Congress,  at  "Washington."  The  proper  page  of  the  book  of 
1874  contained  the  entry,  "  Entered,  &c.,  in  the  year  1874," 
but  did  not  also  contain  the  announcement  that  a  previous 
edition  had  been  entered  in  the  year  1871 ;  and  it  is  con- 
tended, that,  inasmuch  as  the  book  called  "Rules  of  1874" 
is  another  edition  of  the  "Kules  of  1871,"  the  non-entry  in 
the  book  of  1874  of  the  fact  that  the  book  of  1871  was 
entered,  has  destroyed  the  right  to  any  action  for  an  infringe- 
ment. It  is  not  necessary  to  consider  the  consequence  of  a 
non-compliance  with  this  section  in  each  edition  of  a  book, 
for,  I  am  of  the  opinion  that  a  publication  of  the  Kules  of 
1874,  with  appropriate  notes,  is  not  a  subsequent  edition  of 
the  Rules  of  1871,  The  statute  of  New  York  provides  that 
a  convention  of  justices  and  chief  judges  shall  be  held  at  the 
Capitol  in  the  city  of  Albany,  on  the  first  Wednesday  of 
August,  1870,  and  every  two  years  thereafter,  and  such  con- 
vention shall  revise,  alter,  abolish,  and  make  Rules,  which 
shall  be  binding  upon  all  Courts  of  Record,  so  far  as  they  may 
be  applicable  to  the  practice  thereof.  The  Rules  of  1874  were 
adopted  in  pursuance  of  this  statute,  on  November  24th, 
1874,  and  were  ordered  to  commence  and  take  effect  on 
February  1st,  1875,  and  were  a  new  and  revised  set  of  Rules. 
New  Rules  had  been  added  and  old  Rules  had  been  amended. 
They  were  virtually  new  Rules  of  the  Courts,  which  were  to 
take  effect  on  an  appointed  day,  and  the  publication  of  the 
plaintiffs  was  in  no  proper  sense  a  new  edition  of  the  Rules 
of  1871. 

It  is  also  suggested  that  the  plaintiffs  are  not  entitled  to 
protection,  because  they  are  also  infringers  of  previous  pub- 
lications of  like  character.  I  have  not  been  referred  to  any 
book  which  they  have  infringed,  except  the  Rules  ef  Practice 
published  by  W.  C.  Little  &  Co.,  in  1858,  and,  from  my 
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examination  of  this  book,  I  cannot  perceive  that  the  plaintiffs 
have  made  any  unjustifiable  use  of  it. 

Where  an  infringement  is  palpable,  and  a  provisional  in- 
junction will  not  be  attended  with  gerious  injury,  it  is  not 
ordinarily  refused,  as  to  so  much  of  the  work  as  is  a  plain  in- 
fringement of  the  prior  publication.  Let  a  provisional  injunc- 
tion issue  restraining  the  defendants  from  the  sale  of  any 
volumes  or  books  which  contain  the  notes  which  are  appended 
to  the  "  New  or  Revised  Rules  of  1875,"  other  than  the  notes 
to  Rules  20,  22,  33,  35,  37,  43,  45,  47,  51,  53,  56,  58,  61,  63, 
66,  68,  69,  71,  72,  77,  78,  82,  85,  86,  87,  8^,  92,  93,  94,  96, 
And  97,  and  which  contain  the  index  now  printed  in  said 
book. 

Elbert  E.  Anderson,  for  the  plaintiffs. 

Beed  (&  Drake,  for  the  defendants. 


Dexter  A.  Knowlton 
The  Oongbbss  akd  Empire  Spsma  Compant. 

This  action  was  bA>aght  in  the  Supreme  Court  of  the  State  for  Kings  county,  in 
1869,  and  thereafter  referred  to  a  referee,  before  whom  the  plaintiff  reoDvered 
a  judgment,  which  was  set  aside  by  the  Court  of  Appeals,  in  September,  IBTi. 
The  remittitur  from  that  Court  was  filed  November  16th,  1874.  Before  that 
the  referee  had  died.  There  were  terms  of  the  circuit  in  Kings  county  in 
October  and  Noyember,  1874,  and  January,  March,  and  April,  1875.  The 
cause  was  remoyed  into  this  Court  on  the  petition  of  the  plaintiff,  filed  in  the 
State  Court,  April  2ith,  1875,  under  the  Act  of  March  3d,  1875,  (18  U.  S.  Stat, 
at  Large,  470):  EM, 

(1.)  That  this  Coart  was  the  Circuit  Court  for  "  the  proper  District,"  within  the 
meaning  of  §  2  of  the  Act  of  1875,  being  the  Circuit  Court  for  the  District 
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within  the  territorial  limits  of  which  the  suit  was  pending  in  the  State 

Court; 
(2.)  That  the  petition  for  removal  wns  not  filed  in  the  State  Court  in  time,  imder 

§  3  of  said  Act,  not  having  been  filed  before  or  at  the  term  of  the  State  Court 

at  which  the  cause  could  have  been  first  tried. 
After  the  reversal  of  the  judgment,  the  cause  could  have  been  again  brought  to 

trial  in  the  State  Court  before  the  filing  of  the  petition  for  removal. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  October  29th,  1876.) 

Benedict,  J,  This  action  was  originally  commenced  in 
the  Sjupreme  Conrt  of  this  State  for  the  county  of  Kings, 
ami,  upon  the  petition  of  the  plaintiff,  has  been  removed  to 
this  Court  by  virtue  of  the  Act  of  March  3d,  1875,  (18  U.  S. 
Stat,  at  Large^  470.)  A  motion  is  now  made  in  behalf  of  the 
defendants  to  strike  the  cause  from  the  calendar  and  remand 
it  to  the  State  Court. 

One  ground  of  this  motion  is,  that  this  is  not  the  Circuit 
Court  for  "  the  proper  District,"  within  the  meaning  of  the 
2d  section  of  the  Act  of  1875.  This  ground  is  untenable. 
The  3d  section  discloses  that  what  is  meant  by  the  proper 
District,  is  the  District  within  the  territorial  limits  of  which 
the  suit  is  pending  in  the  State  Court. 

Another  ground  of  the  motion  is,  that  the  petition  for 
removal  was  not  filed  in  the  State  Court  before  or  at  the  term 
of  the  State  Court  at  which  the  cause  could  have  been  first 
tried,  as  required  by  section  3  of  the  Act.  The  facts  upon 
which  this  objection  rest  are  these  :  The  action  was  originally 
commenced  in  1869.  It  was  thereafter  referred  to  Mr.  Strong, 
as  referee,  before  whom  the  plaintiff  recovered  a  judgment. 
This  judgment  was  set  aside  by  the  Court  of  Appeals  in  Sep- 
tember, 1874.  The  remittitur  from  said  Court  was  filed 
November  16th,  1874.  Before  this  time  the  referee  died. 
There  were  terms  of  the  Circuit  in  Kings  county  in  Octo- 
ber and  November,  1874,  and  January,  March  and  April, 
1875.  The  petition  for  removal  was  not  filed  until  April 
24th,  1875.  Upon  these  facts  I  am  of  the  opinion  that  the 
petition  for  removal  was  not  in  time.  Without  determining 
the  question  whether  the  phraseology  of  the  Act  of  1875, 
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differing  as  it  does  from  the  Act  of  March  2d,  1867,  (14  TJ.  xSL 
Stat,  at  La/rge^  558,)  wonld  permit  a  removal  in  anj  case 
after  one  trial  had  been  had  and  a  judgment  entered  which 
was  thereafter  set  aside,  it  is  sufficient  for  the  case  if  it  be 
found  that,  after  the  reversal  of  the  judgment,  the  cause  could 
have  been  again  brought  to  trial  in  the  State  Court  before  the 
filing  of  the  petition*  It  is  said  that  this  cause  could  not  be 
so  tried,  for  the  reason  that  a  trial  of  the  cause  by  a  referee 
had  been  directed,  and,  the  referee  having  died,  and  no  other 
referee  having  been  designated  prior  to  the  filing  of  the  peti- 
tion for  removal,  a  trial  was  impossible.  But,  I  think  it 
must  be  determined  otherwise,  because,  if  it  be  supposed  that 
the  death  of  the  referee  did  not,  in  law,  revoke  the  order  by 
which  the  cause  was  directed  to  be  tried  by  Mr.  Strong,  then, 
after  the  death  of  Mr.  Strong  it  was  a  matter  of  course,  upon 
the  application  of  either  party,  to  designate  a  new  referee, 
{Juliand  v.  Oramt^  34  How.  Pr.  liep.j  132 ; )  and  it  lay 
within  the  power  of  either  party  to  enter  an  order  and  bring 
the  cause  to  trial  during  several  terms  of  the  Circuit  prior  to 
the  removal.  A  cause  tried  before  a  referee  may,  for  the  pur- 
pose of  the  Act  of  1875,  be  said  to  be  triable  at  any  term  of 
the  Court  holden  after  the  referee  is  ordered.  But,  if  this  be 
otherwise,  and  the  Act  of  1875  is  to  be  confined  to  cases 
which  are  in  a  position  to  be  tried  in  Court,  before  the  jury 
or  the  Court,  at  an  appointed  term  of  Court,  the  result  is 
equally  fatal  here,  as,  in  that  case,  the  pendency  of  the  order 
of  reference  placed  this  case  beyond  the  scope  of  the  Act  of 
1875.  If,  on  the  other  hand,  it  be  supposed  that  the  death  of 
the  referee  worked  a  revocation  of  the  order  of  reference, 
then,  of  course,  the  cause  was  triable  at  the  first  term  after 
such  death,  and  before  the  petition  of  removal  was  filed.  In 
either  case,  the  cause  was  in  a  position  where  it  lay  within 
the  power  of  either  party  to  bring  it  to  a  trial  at  the  January 
Term,  and  that  term  must  be  considered  to  be  the  term  at 
which  the  cause  could  be  first  tried,  if  any  term  subsequent 
to  the  first  trial  could  be  such  a  term. 
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The  motion  to  remand  the  cause  to  the  State  Court  must, 
therefore,  be  granted. 

Starr  dh  Rugglea^  for  the  plaintiff. 

Charles  8.  Lester^  for  the  defendants. 


Lewis  J.  Multobd  and  others 
Thomas  D.  Pearce  and  others.    In  EgnnT. 

The  olalms  of  the  letters  patent  granted  te  Lewis  J.  Mnlford  and  others,  Febra- 
ary  24th,  1874,  for  an  "  improyement  in  chains  and  chain  links  fur  necklaces, 
Ac,"  namely, "  (1.)  An  omaznental  chain  for  necklaces,  Ac,  formed  of  alternate 
closed  links  A,  and  open  spiral  links  B,  sabstaDtially  as  shown  and  de- 
scribed; (2.)  The  open  spiral  links  B,  fermed  of  coils  of  tubing,  substantially 
as  shown  and  described,"  corer  new  and  patentable  inydntions. 

The  distinctiye  feature  of  the  inyention  consists  in  constructing  the  open  spiral 
link  of  annealed  gold  tubing,  such  link  possessing  a  peculiar  elasticity,  and 
being  easily  separated  and  united  to  another  link  without  any  injury  to  itself 
or  to  the  solid  link  into  which  it  is  sprung,  and  constantly  preserying  its  elas- 
ticity and  shape. 

The  first  claim  is  not  a  claim  for  an  ornamental  chain  composed  of  alternate 
closed  links  and  open  spiral  links,  without  reference  to  the  material  of  which 
the  spiral  link  is  made,  but  it  is  a  claim  for  a  chain  composed  of  alternate 
closed  links  and  open  spiral  links  formed  of  one  or  more  coils  of  gold  tubing, 
as  shown  and  described. 

The  process  of  making  gold  tubing  was  well  known  to  manufacturing  jewellers, 
and,  therefore,  it  was  not  necessary  to  describe  in  the  specification  how  it  has 
to  be  made. 

(Before  Shifman,  J.,  Southern  District  of  New  York,  Noyember  8d,  1876.) 
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SiiiPMAN,  J.  This  is  a  bill  in  equity,  alleging  an  infringe- 
ment by  the  defendants  of  reissued  letters  patent  which  were 
issued  to  the  complainants  on  February  21th,  1874,  for  an 
"  improvement  in  chains  and  chain  links  for  necklaces,  cfec.,"" 
and  praying  for  an  injunction  and  an  account.  The  defend- 
ants, admitting  in  their  answer  the  manufacture  and  sale  of 
the  patented  article,  deny  the  novelty  or  patentability  of  the 
alleged  invention,  and  further  insist  that  the  patent  is  invalid 
by  reason  of  the  vagueness  of  the  specification.  The  specifi- 
cation states,  that  the  ^Mnvention  has  for  its  object  to  furnish 
an  improved  chain  for  necklaces,  &c.,  haying  links  of  peculiar 
construction,  which  enable  all  the  links  to  be  finished  separate,, 
and  then  put  together  to  form  the  chain.  The  invention  con- 
sists in  an  ornamental  chain,  whereof  the  links  are  connected 
together  by  open  spiral  links  jff,  finished  before  being  con- 
nected together,  the  connection  being  made  by  springing  the 
finished  links  into  each  other  in  the  manner  described.  A 
and  J?  represent  the  links  of  the  chain.  The  links  A  are 
round  and  closed,  and  are  made  and  polished  or  colored  sepa- 
rately from  the  other  links.  The  links  jff,  which  constitute 
the  peculiar  feature  of  my  invention,  are  formed  of  one  or 
more  coils  of  tubing  of  the  proper  length,  so  as  to  form  a 
double  spring  link.  Into  each  end  of  the  tube  forming  the 
link  JS  is  soldered  a  small  shot,  as  shown  in  the  drawing, 
which  shot  gives  a  finish  to  the  link.  The  links  £  may  then 
be  colored  or  polished,  and  the  chain  is  formed  by  springing 
the  links  into  each  other.  *  *  *  *  By  this  construction,  the 
links  may  be  made  and  finished  in  quantities,  and  the  chain 
formed  from  the  finished  links  by  springing  them  into  each 
other,  to  produce  any  desired  combinations  of  the  links  of  the 
same  or  different  kinds.  Finishing  the  separate  links  in  this 
way  enables  them  to  be  more  perfectly  polished  or  colored, 
and  with  a  greatly  diminished  expenditure  of  labor  and  time, 
and  enables  the  links  to  be  put  together  without  injuring 
them  in  the  least,  however  highly  they  may  be  polished  or 
colored."  The  claims  of  the  inventor  are:  "(1.)  An  orna- 
mental chain  for  necklaces,  &c.,  formed  of  alternate  closed 
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links  A  and  open  spiral  links  J?,  substantially  as  shown  and 
described ;  (2.)  The  open  spiral  links  J?,  formed  of  coils  of 
tnbing,  substantially  as  shown  and  described." 

Ornamental  gold  chains,  formed  of  alternate  closed  links 
and  spiral  links,  or  of  spiral  links  alone,  have  long  been 
known.  Chains  composed  of  split  rings  which  are  "  sprung  " 
into  each  other,  or  into  a  solid  link,  are  familiar  articles,  and 
there  can  be  no  novelty  in  the  mere  shape  or  form  of  the 
chain,  or  of  the  link  which  is  shown  in  the  drawings  of  the 
patent.  The  distinctive  feature  of  the  invention  docs  not  con- 
sist in  the  fact  that  the  link  is  spiral,  but  does  consist  in  the 
construction  of  the  open  spiral  link  from  a  specified  material, 
viz.,  gold  tubing.  The  article  which  is  called  tubing,  in  the 
jeweller's  art,  is  made  by  drawing  a  strip  of  gold  through  a 
draw-plate,  the  gold  strip  having  been  placed  around  a  copper 
wire  in  such  a  manner  as  to  encase  the  wire.  The  copper 
wire,  with  the  strip  of  gold  around  it,  is  then  wound  upon  a 
mandrel  and  cut  into  proper  lengths.  The  copper  is  destroyed 
by  acid,  leaving  a  hollow  spiral  link,  which  is  bound  with  wire 
and  annealed.  The  wire  is  then  unfastened,  and  the  link 
which  is  thus  made  possesses  a  peculiar  elasticity  not  affected 
by  the  annealing,  is  easily  separated  and  united  to  another 
link  without  any  injury  to  itself  or  to  the  solid  link  into 
which  it  is  sprung,  and  constantly  preserves  its  elasticity  and 
shape* 

The  discovery  which  led  to  the  invention  consisted  in  the 
discovery  of  the  fact  that  links  made  of  tubing  possessed  a 
peculiar  elasticity  which  was  unaffected  by  annealing.  The 
invention  was  thQ  application  of  this  discovery  to  the  produc- 
tion of  a  new  and  useful  result,  namely,  the  manufacture  from 
tubing  of  ornamental  chains  which  possess  the  following  ele- 
ments of  novelty  and  utility :  First  All  the  links  can  be 
completely  finished  and  then  put  together  without  injury  to 
the  chain,  and  thereby  the  article  can  be  produced  at  a  much 
less  expense  than  had  previously  been  necessary.  Gold  chains 
which  are  constructed  in  any  other  manner  must  be  finished 
or  polished  or  colored  after  the  chain  is  completely  formed, 
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which  is  a  difficult  and  somewhat  expensive  part  of  the  manu- 
facture, while,  inasmuch  as  their  links  are  sufficientlj  elastic 
to  be  united  together  or  sprung  upon  a  solid  link  without  in- 
jury to  any  part  of  the  chain,  the  separate  links  can  be  made 
in  quantities,  and  completely  finished  and  polished  before 
being  united.  Second.  The  elasticity  of  the  spiral  links  is 
such  that  the  chain  can  easily  be  separated  by  the  fingers  of 
the  owner,  and  united  in  difierent  forms  and  for  different  pur- 
poses, and  reunited  in  the  original  chain,  without  detriment 
to  the  polish  of  the  links,  and  with  no  loss  of  their  *ela8ticity. 
As  has  already  been  suggested,  these  features  of  novelty  and 
utility  do  not  result  from  the  fact  that  the  chain  is  made  in 
part  from  a  spiral  link,  but  from  the  fact  that  the  spiral  link 
is  manufactured  from  a  material  which  possesses  a  peculiar 
quality  of  permanent  elasticity.  The  invention  consists  in 
the  tact,  that  whether  the  inventor  was  or  was  not  the  first 
person  to  discover  the  peculiarity,  he  first  utilized  the  discov- 
ery,  and  applied  the  peculiar  property  of  the  material  to  a  use- 
ful result  in  the  manufacture  of  chains* 

It  being  self-evident  that  chains  composed  of  spiral  links 
have  been  well  known,  it  was  insisted  by  the  defendants 
that  the  chains  heretofore  in  use  possessed  substantially  the 
fiame  qualities  which  are  attributed  to  the  patented  article, 
and  that  the  patented  article  has  no  advantage  over  the  chains 
which  were  introduced  as  exhibits,  and  which  were  made  of 
gold  split  rings,  or  split  links,  in  various  forms.  But,  it  was 
satisfactorily  proved,  that  the  split  rings  which  are  manufac- 
tured from  solid  gold  wire  compressed  in  dies,  and  made  elas- 
tic by  hammering,  are  not  sufficiently  elastic  to  permit  the 
chain  to  be  joined  without  injury  to  the  material  into  which 
the  split  link  is  sprang,  and  this  injury  renders  necessary  a 
repolisliing  or  finishing  of  the  completed  article.  Again,  if 
the  chain  of  split  gold  links  is  taken  apart,  the  act  of  separa- 
tion causes  the  coil  to  spring  asunder,  so  that  it  loses  its  shape 
and  its  beauty,  and,  if  a  necessity  of  annealing  arises,  the 
process  of  annealing  destroys  its  elasticity.  The  difference 
between  the  patented  article  and  a  chain  made  of  split  gold 
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rings  is  clearly  marked.    It  is  a  difference  in  kind  and  not 
merely  in  degree. 

Testimony  was  also  offered  by  the  defendants  to  prove 
that  chains  of  spiral  links,  made  of  tubing,  had  been  in  nse 
prior  to  the  date  of  the  invention,  but  the  evidence  failed  to 
satisfy  me  that  chains  of  open  and  nnsoldered  spiral  links, 
made  of  tubing,  had  been  manufactured  prior  to  the  date  of 
the  patent.  Links  had  been  made  of  tubing,  which,  after 
being  united  in  a  chain,  were  soldered  together,  and  thus  a 
chain  was  made  which  could  not  be  taken  apart,  and  which 
required  finishing  and  polishing  after  it  was  soldered  together. 
The  testimony  did  not  show  that  the  plaintiffs'  invention  of 
the  open  spiral  link  from  tubing  had  been  practically  antici- 
pated by  others, 

A  large  serpentine  bracelet,  made  of  a  coil  of  gold  tubing, 
to  be  worn  upon  the  forearm,  and  to  be  kept  in  its  place  by 
pressure,  was  also  introduced  as  an  anticipating  device.  It 
manifestly  is  a  very  different  article  from  a  chain,  and  the  fact 
that  gold  tubing  was  known  and  used  in  the  manufacture  of 
jewelry  was  conceded  by  the  plaintiffs. 

It  was  also  suggested  by  the  defendants,  that  the  specifi- 
cation does  not  describe  the  process  of  manufacture  of  the 
spiral  link  with  the  exactness  which  is  requisite.  The  man- 
ner in  which  gold  tubing  is  manufactured  is  well  known  to 
all  persons  skilled  in  the  art.  After  having  been  compressed 
around  copper  wire,  it  wound  upon  a  mandrel,  the  wire  is 
then  removed  by  acid,  and  the  coil  of  tubing,  having  been 
secured  with  wire,  is  annealed  into  the  proper  shape.  This 
process  is  thorouglily  understood  by  the  manufacturing  jew- 
eller. It  would  have  been  a  waste  of  words  to  explain  the 
method  of  manufacture  to  a  class  of  persons  who  are  suffi- 
ciently informed,  when  they  are  told  that  the  link  is  "  formed 
of  one  or  more  coils  of  tubing  of  the  proper  length,  so  as  to 
form  a  double  spring  link." 

The  first  claim  is  not  a  claim  for  an  ornamental  chain  com- 
posed of  alternate  closed  links  and  open  spiral  links,  without 
reference  to  the  material  of  which  the  spiral  link  is  made,  but 
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it  is  a  claim  for  a  chain  composed  of  alternate  closed  links 
and  open  spiral  links  formed  of  one  or  more  coils  of  gold 
tubing,  as  shown  and  described.  The  finish  which  is  given 
to  the  chain  by  the  shot  at  the  end  of  the  open  link  is  not  a 
material  part  of  the  invention. 

There  should  be  a  decree  for  an  injunction,  and  a  refer- 
ence to  a  master  to  take  and  state  the  account. 

Benjamin  F.  Lee  and  Almyn  A.  Alvord^  for  the  plaintiffs. 

Joseph  C.  Fraley  and  Eenry  Baldwin^  Jr.^  for  the  defend- 
ants. 


The  [jNrrED  States  vs.  Horace  B.  Claflin  and  others. 

Section  4  of  the  Act  of  July  18th,  1866,  (14  U.  S.  SUU.  at  Large,  179,)  reproduced 
in  §  S082  of  the  Revised  Statutes,  provides,  that,  *'  if  any  person  shall  fraudu- 
lently or  knowingly  import  or  bring  into  the  United  States,  or  assist  in  so- 
doing,  any  merchandise,  contrary  to  law,  or  shall  receive,  conceal,  buy,  seU, 
or  in  any  manner  facUitate  the  transportation,  concealment  or  sale  of  such 
merchandise,  after  importation,  knowing  the  same  to  have  been  imported  con- 
trary to  law,"  "  the  offender  shall  be  fined,"  (fee.  An  indictment  founded  on 
this  section  described  the  merchandise  as  "  certain  goods,  wares  and  mer- 
chandise, to  wit,  a  large  quantity  of  silk  goods,  to  wit,  six  cases  containing 
eilk  goods,  of  the  value  of  $80,000,  a  more  particular  description  of  which  is 
to  the  jurors  unknown,"  and  stated  that  the  goods  were  dutiable  goods  intro- 
duced into  the  port  of  New  York  from  France :  Held,  that  the  indictment  was 
not  open  to  the  objection,  that  the  goods  were  not  sufficiently  identified,  and 
the  description  of  them  not  sufficient  to  enable  the  defendant  to  prepare  his 

'   defence. 

It  is  not  necessary  to  describe  property  in  an  indictment  with  such  particularity 
as  will  obviate  all  necessity  for  proof  outside  the  record  to  support  a  plea  of 
once  in  jeopardy. 

A  reasonable  amount  of  deUdl  in  describing  property  is  all  that  is  necessary  in 
an  indictment,  and,  if  more  detail  is  required,  a  bill  of  particulars  may  be  de- 
manded. 
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An  indictment  under  the  said  section  need  not  set  oat  the  offence  committed  in 
the  original  importation,  with  the  same  particularity  of  time,  place  and 
circumstances  that  would  be  required  in  an  indictment  for  the  original 
offence. 

Whether  the  said  section  applies  to  any  other  case  than  that  of  smuggled  goods, 
gnere. 

The  indictment  haying  alleged  that  the  illegality  in  the  original  importation  of 
the  goods  was,  that  they  had  been  "  smuggled  and  clandestinely  introduced 
into  the  United  States/  the  charge  must  be  confined  to  such  illegality. 

The  averment  that  the  goods  were  smuggled  and. clandestinely  introduced  into 
the  port  of  New  York  from  the  Republic  of  France  is  a  sufficient  averment 
to  enable  the  Court  to  say  that  the  original  importation  was  illegal,  within 
the  meaning  of  the  statute. 

The  meaning  of  the  word  "  smuggle,"  defined. 

When  technical  words  are  used  in  an  indictment,  they  must  be  taken  to  be  in- 
tended  to  have  their  technical  meaning. 

In  an  indictment  under  the  said  4th  section  of  the  Act  of  1866,  it  is  not  a  suffi- 
cient  designation  of  the  illegality  of  the  original  importation,  to  say,  merely, 
that  the  goods  had  been  imported  and  brought  into  the  United  States  con- 
trary to  law. 

(Before  Benedict,  J.,  Southern  District  of  New  York,  November  6th,  1876.) 

Benedict,  J.  This  cause  comes  before  the  Court  upon  a 
motion  to  quash  the  indictment.  The  provision  of  law  under 
which  the  defendants  are  charged,  is  section  4  of  the  Act  of  July 
18th,  1866,  (14  U.  S.  Stat,  at  Large,  179,)  reproduced  in 
section  3082  of  the  United  States  Revised  Statutes.  It  is  as  fol- 
lows :  "  If  any  person  shall  fraudulently  or  knowingly  import 
or  bring  into  the  United  States,  or  assist  in  so  doing,  any 
merchandise  contrary  to  law,  or  shall  receive,  conceal,  buy, 
sell,  or  in  any  manner  facilitate  the  transportation,  conceal- 
ment or  sale  of  such  merchandise,  after  importation,  knowing 
the  same  to  have  been  imported  contrary  to  law,"  "the 
offender  shall  be  fined,  &c.,"  the  offence  being  a  misdemeanor. 
The  indictment  contains  four  counts.  In  the  first  the  charge 
is  that  of  concealing,  in*  the  second,  that  of  facilitating  the 
transportation,  in  the  third,  that  of  facilitating  the  sale,  of 
certain  merchandise.  These  three  counts  are  similar  in  form, 
and  the  objections  now  to  be*  considered  apply  to  each  of 
them.  The  fourth  count  is  different,  and  will  bo  considered 
by  itself. 
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The  first  objection  which  I  examine  is,  that  the  goods, 
forming  the  subject  of  the  transaction  charged,  are  not  suffi- 
•ciently  identified.     The  language  used  to  identity  the  goods 
is  as  follows  :  '^  certain  goods,  wares  and  merchandise,  to  wit, 
^  large  quantity  of  silk  goods,  to  wit,  six  cases  containing  silk 
goods,  of  the  value  of  $30,000,  a  more  particular  description 
of  which  is  to  the  jurors  unknown."     There  is  also  the  addi- 
tional statement  that  the  goods  were  dutiable  goods  intro- 
duced into  the  port  of  New  York  from  France.    The  rules 
by  which  the  suflSciency  of  an  indictment  is  to  be  determined 
have  been  too  often  stated  to  require  repetition.    These  rules, 
as  they  have  been  understood  and  applied  in  the  adjudged 
cases,  are  to  be  applied  here.    Their  operation  cannot  be  ex- 
tended because  of  any  embarrassment  under  which  these  de- 
fendants lie,  because  of  the  great  extent  of  their  business, 
and  the  large  number  of  transactions,  similar  in  character, 
which  their  dealings  involve.     Judged  thus,  the  description 
under  consideration  will  be  found  sufficient.    Plainly,  the 
language  used  shows  the  subject  of  the  transaction  to  be 
within  the  scope  of  the  statute  creating  the  offence,  for  the 
^statute  in  terms  includes  all  kinds  of  merchandise.     It  is  also 
<;lear,  that  the  description  in  the  indictment,  together  with 
«uch  evidence  as  a  trial  must  necessarily  furnish,  will  fully 
protect  in  any  future  prosecution  for  the  same  offfence.     It  is 
not  necessary  to  describe  property  with  such  particularity  as 
will  obviate  all  necessity  for  proof  outside  the  record  to  sup- 
port a  plea  of  once  in  jeopardy.     Says  the  Court,  in  Begina 
V.  Mansfieldy  (1  C,  <&  jf.,  140) :  "  There  must  be  some  parol 
•evidence  in  all  cases,  to  show  what  it  was  that  he  was  tried 
for  before."     The  requisite  notice  of  the  offence  charged  is 
also  to  be  found  in  the  language  used.     The  rule  requiring 
notice  of  the  offence  charged  is  never  so  applied  as  to  compel 
a  description  calculated  to  be  fatal  to  tlie  prosecution.     A 
reasonable  amount  of  detail  in  description  is  all  that  can  be 
demanded  for  the  purpose  of  informing  the  defendant.    lf,Mn 
any  case,  such  reasonable  detail  prove  insufficient  to  enable 
-the  defendant  to  prepare  his  defence,  all  possibility  of  injus- 
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tice  is  removed  by  a  bill  of  particulars,  to  which  the  defend- 
ant is  entitled  upon  making  oath  that  farther  particulars  are 
necessary  to  enable  him  to  defend.  While  speaking  of  a  bill 
of  particulars,  it  may  be  remarked,  that  the  objections  to  a 
bill  of  particulars  in  a  criminal  case,  because  it  cannot  be  cer- 
tainly known  that  the  bill  of  particulars  describes  the  gooda 
to  which  the  attention  of  the  grand  jury  was  drawn,  is  an 
obvious  one,  and  has  been  often  urged,  but  has  not  been 
deemed  of  sufficient  practical  importance  to  overcome  the  ad- 
vantages, both  to  the  defendant  and  the  prosecution,  which 
follow  from  the  practice.  I  have  never  heard  a  motive  sug- 
gested as  calculated  to  induce  a  public  prosecutor  to  omit  the 
presentation  to  the  consideration  of  the  grand  jury  of  the 
goods  that  he  must  prove  before  the  petit  jury  in  support  of 
the  indictment  which  the  grand  jury  find  ;  and  it  cannot  be 
presumed  that  the  official  representative  of  the  United  States, 
when  called  on  to  furnish  a  more  detailed  description  of  the 
goods  presented  by  him  to  the  consideration  of  the  grand 
jury,  would  place  on  file  a  description  of  other  goods.  Ex- 
perience has  shown  that  the  opposite  presumption  is  sufficient 
to  prevent  injustice,  and  the  practice  seems  established  by  the 
authorities.  The  description  under  consideration  is  not  so  de- 
ficient in  detail  as  to  be  fatal  to  the  indictment.  It  states 
that  the  articles  bought  were  cases  containing  silk  goods  im* 
portedW rom  France.  It  is  true,  that  no  numbers  or  marks  are 
given ;  but  marks  and  numbers  may  have  been  absent  from 
the  cases,  and  that  for  the  purposes  of  concealment.  The 
voyage  of  importation  is  not  given,  nor  the  name  of  the  ship, 
nor  that  of  the  consignee ;  but  such  particulars  are  not  neces- 
sarily disclosed  by  the  cases  or  the  goods,  and  are  often  wholly 
unknown ;  and,  to  require  the  various  species  of  silk  goods  in 
the  cases  to  be  set  forth,  would  open  too  wide  the  door  for  the 
defeat  of  the  prosecution  upon  a  question  of  variance.  To 
demand  the  statement  in  the  indictment  of  such  particulars  of 
description  is  to  push  the  rule  beyond  reason.  Furthermore, 
the  grand  jury  have  stated,  in  the  indictment,  that  a  more  par- 
ticular description  is  unknown  to  them. 
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That  I  do  not  go  beyond  the  bounds  of  precedent  in  hold- 
ing this  description  to  be  sufficient  for  the  purpose  of  identify- 
ing the  goods  and  enabling  the  defendants  to  prepare  a 
defence,  is  made  apparent  by  referring  to  some  of  the  descrip- 
tions which  adjudged  cases  show  to  have  been  approved.  The 
words  "  one  sheep  "  do  not  go  far  towards  enabling  an  exten- 
sive grazier  to  prepare  a  defence.  Such  charges  as  "  ten  do- 
mestic fowls,"  "  woolen  cloth,"  "  hay,"  "  twenty-two  pounds' 
weight  of  tin,"  "  certain  goods,"  "  one  post  letter,  the  prop- 
erty of  the  Postmaster  General,"  *^  one  leg  of  mutton,"  "one 
book  of  the  value  of  $3,"  "  divers  goods,"  will  all  be  found 
to  have  been  considered  sufficient  to  identify  the  subject  of 
the  charge  in  an  indictment. 

I  pass,  therefore,  to  consider  the  next  objection — that  the 
illegality  in  the  importation  of  these  cases  is  not  properly 
stated.  In  support  of  this  objection,  the  proposition  is  ad- 
vanced, that  an  indictment  for  buying  goods  which  have  been 
brought  into  the  United  States  contrary  to  law  must  set  out 
the  offence  committed  in  the  original  importation,  with  the 
same  particularity  of  time,  place,  and  circumstances  that  would 
be  required  in  an  indictment  for  the  original  offence.  Such  a 
proposition  cannot  be  maintained.  The  offence  of  knowingly 
buying  smuggled  goods  is  similar  in  character  to  that  of  receiv- 
ing stolen  goods,  so  much  so  that  it  has  been  conceded  that  the 
rule  applied  to  indictments  for  receiving  stolen  goods  fcay  be 
properly  applied  to  this  indictment.  The  concession  is  fatal 
to  the  objection  under  consideration.  The  rule  applying  to 
indictments  for  receiving  stolen  goods  is  thus  given  by  Eoscoe : 
"  It  is  not  necessary  to  state  in  the  indictment  the  name  of  the 
principal  felon,  and  the  usual  practice  is  merely  to  state  the 
goods  to  have  been  before  then  feloniously  stolen."  {Roscoe^s 
Criminal  Ev.^  885 ;  see,  also,  2  Wharton^  §§  1899,  1900.) 
Archbold  gives  the  form  thus :  "  one  silver  tankard,  goods  and 
chattels  of  J.  N.,  before  thta  feloniously  stolen."  In  Bex  v. 
Jervia^  (6  C.  <&  jP.,  156,)  it  was  expressly  adjudged  unneces- 
sary to  say  by  whom  the  principal  offence  had  been  committed. 
The  same  rule  has  been  applied  in  cases  of  other  offences  than 
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that  of  receiving  stolen  goods.  Thus,  in  a  prosecution  under 
the  English  statute  which  makes  it  an  offence  to  "  receive  any 
post  letter,  *  *  *  the  stealing,  or  taking,  or  embezzling, 
or  secreting  whereof  shall  amount  to  a  felony  under  the  post 
office  Act,  knowing  the  same  to  have  been  stolen,  taken,  em- 
bezzled, or  secreted,"  the  indictment,  as  given  by  Archbold, 
(441,)  charges,  that  "  one  post  letter,  the  property  of  the  Post- 
master General,  before  then  from  and  out  of  a  certain  post- 
letter  bag  feloniously  stolen,  J.  S.  feloniously  did  receive  and 
have,  knowing,"  &c.  So,  under  16  and  17  Victoria,  where  the 
offence  is  being  in  company  with  more  than  four  others, 
"  with  any  goods  liable  to  forfeiture  under  this  or  any  Act  re- 
lating to  the  customs,"  the  indictment,  as  given  by  Archbold, 
(869,)  charges  that  J.  S.,  "  being  then  in  company  with  divers 
persons  to  the  jurors  unknown,  to  then  umber  of  five  and  more, 
was  found  feloniously  with  certain  goods  then  liable  to  for- 
feiture under  and  by  virtue  of  a  certain  Act,  to  wit,  an  Act," 
<fec. 

I  next  consider  the  position  taken  in  support  of  this  mo- 
tion, that  the  indictment,  to  be  good,  should  not  only  confine 
the  charge  to  the  dealing  in  smuggled  goods,  that  is,  goods 
secretly  run  into  the  United  States  without  passing  through 
the  custom  house,  but  also  should  state  facts  from  which  the 
Court  can  determine  such  to  have  been  the  character  of  the 
importation  referred  to.  It  seems  unnecessary  to  determine, 
in  this  case,  whether  section  4  of  the  Act  of  18§6  can  be  applied 
in  any  case  other  than  that  of  smuggled  goods,  for,  whether  the 
general  words  of  the  Act  are  intended  to  cover  other  cases  or 
jiot,  this  indictment  is  confined  to  such  a  case.  Here,  the 
pleader  having,  by  the  use  of  the  words  of  the  Act,  brought 
the  charge  within  the  scope  of  the  statute,  has  proceeded  to 
limit  the  charge  to  a  dealing  in  smuggled  goods.  The  ille- 
gality of  the  original  importation  is,  in  express  terms,  stated 
to  consist  in  this,  that  said  goods  have  been  smuggled  and 
tclandestinely  introduced  into  the  United  States.  The  case  of 
United  States  v.  Thomas,  (4  Benedict^  370),  is.  authority  to 
show  that  the  effect  of  adding  such  words  to  the  words  of  the 
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Act  is  to  coDfine  the  charge  to  the  illegality  thus  described^ 
Thus  the  indictment  itself  furnishes  an  answer  to  the  first 
branch  of  the  objection  under  consideration  ;  and  this  lan- 
guage of  the  indictment  has  been  here  relied  on  by  the  prose- 
cution as  answering  the  argument  made  to  show  that  section  4 
of  the  Act  of  1866  is  confined  to  cases  of  smuggled  goods. 

The  second  branch  of  the  objection  in  hand  is,  that  aver- 
ring the  goods  to  have  been  smuggled  and  clandestinely  intro- 
duced into  the  port  of  New  York  from  the  Republic  of 
France,  is  not  giving  such  a  statement  as  enables  the  Court 
to  say  that  the  original  importation  was  illegal,  within  the 
meaning  of  the  Act  of  1866.  But,  as  already  shown,  the 
particularity  of  the  statement  respecting  the  act  of  impor- 
tation required  in  charging  the  smuggler,  is  not  required  in 
charging  the  buyer  of  smuggled  goods.  In  the  case  of  the 
buyer,  the  act  to  be  proved  is  the  buying  of  certain  goods, 
and  the  guilty  knowledge  which  makes  the  act  criminal  is 
knowing  the  goods  to  have  been  smuggled.  Here,  the  act  of 
the  defendant  intended  to  be  proved  is  stated  with  particu- 
larity of  time,  place,  and  subject-matter,  and  the  guilty 
knowledge  required  by  the  Act  is  shown  by  the  averment  that 
the  defendants  knew  the  goods  to  have  been  imported  con- 
trary to  law,  as  aforesaid,  that  is  to  say,  iu  this,  that  they  had 
been  smuggled  into  the  United  States. 

The  word  "  smuggle  "  is  a  technical  word,  having  a  known 
and  accepted  meaning — "  a  necessary  meaning  in  a  bad  sense," 
It  implies  something  illegal,  and  is  inconsistent  with  an  in- 
nocent intent.  The  idea  conveyed  by  it  is  that  of  a  secret 
introduction  of  goods,  with  intent  to  avoid  payment  of  duty. 
As  such  it  is  used  by  itself  alone,  and  in  the  statutes  even. 
It  is  used  in  section  4596  of  the  Revised  Statutes,  in  a  provision 
relating  to  seamen,  where  an  '*  act  of  smuggling  "  plainly  is 
supposed  to  mean  such  an  act  as  above  described,  and  none 
other.  The  word  is  used  in  the  same  technical  manner  in  the 
English  statute,  (16  and  17  Victoria^  chap.  107,  §  244),  where 
it  is  deemed  sufficiently  descriptive  of  a  particular  illegal  em- 
ployment in  a  ship,  to  designate  it  as  "a  smuggling  ship." 
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This  techDical  meaning  of  tbe  word  has  taken  the  form  of  a 
statutory  definition  in  the  moiety  Act  of  June  22d,  1874^ 
(18  TJ.  8,  Stat,  at  Large^  186,)  where  it  is  declared,  that 
the  act  of  '^  smuggling  shall  be  construed  to  mean  the  act, 
with  intent  to  defraud,  of  bringing  into  the  United  States,  or,, 
with  like  intent,  attempting  to  bring  into  the  United  States,, 
dutiable  articles,  without  passing  the  same,  or  the  package 
containing  the  same,  through  the  custom  house,  or  submitting 
them  to  the  ofiicers  of  the  revenue  for  examination."  What 
is  smuggling  for  the  informer  when  he  claims  his  reward  must 
also  be  smuggling  for  the  goods  as  to  which  he  informs. 

But,  it  is  asked  here,  and  the  question  is  one  which  can  be 
asked  with  equal  significance  in  many  cases — How  does  it  ap- 
pear that  the  goods  which  the  grand  jury  have  designated  as 
smuggled  are  smuggled  goods,  within  the  legal  acceptation  of 
the  word  ?  The  answer  is,  that,  when  technical  words  are 
used  in  an  indictment,  they  must  be  taken  to  be  intended  to 
have  their  technical  meaning.  In  an  indictment  for  uttering 
counterfeit  money,  it  is  sufficient  to  say  that  the  defendant 
"  uttered  "  the  money,  without  stating  the  circumstances  which 
are  supposed  to  amount  to  an  uttering.  Under  the  statute 
making  it  an  ofience  "  to  impair  the  Queen's  current  coin,"  it 
is  sufficient  to  use  the  words  "did  impair;"  and,  under 
another  statute,  to  say,  "  did  deface."  {Archhold^  748,  749.) 
Where  the  Act  reads,  "shall  import  or  receive  into  the 
United  Kingdom  counterfeit  coin,"  it  is  sufficient  to  say, "  did 
import  from  beyond  the  seas."  {ArcKboldj  751.)  The- 
present  indictment  is  within  the  principle  of  these  precedents^ 

The  real  difficulty  of  the  defendants  does  not  lie  in  the 
form  or  the  matter  of  the  indictment,  but  in  the  fact  that  the 
charge  made  does  not  conform  to  the  proofs  which  they  sup- 
pose the  Government  to  have,  and,  upon  the  argument,  this 
was  put  forth  as  matter  of  complaint,  and  the  District  Attor- 
ney was  challenged  to  admit  that  none  of  the  goods  referred 
to  in  the  indictment  were  smuggled  goods ;  but,  it  cannot  in 
this  way  be  made  to  appear  that  the  indictment  is  bad.     Nor 
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is  a  motion  like  the  present  adapted  to  secure  relief  from 
fiuch  a  difficulty. 

I  have  now  considered  the  objections  urged  against  the 
first  three  counts  of  the  indictment.  It  remains  to  consider 
the  fourth  and  last  coun  t.  This  count  is  likewise  based  upon  sec- 
tion 4:  of  the  Act  of  1866.  The  difference  between  it  and  the 
other  counts  is,  that,  in  assigning  the  illegality  of  the  original 
importation,  it  uses  simply  the  words  of  the  statute,  averring 
>only  that  the  goods  had  been  imported  and  brought  into  the 
United  States  contrary  to  law.  If  the  Act  of  1866  is  confined 
in  operation  to  a  single  form  of  illegality,  it  might  be  ques-  • 
tioned  whether  a  count  like  this,  in  an  indictment  for  a 
secondary  offence,  would  not  be  supported  by  the  authorities 
already  referred  to ;  and,  certainly,  there  is  weight  in  the 
argument  derived  from  the  repealed  provisions  of  section  16  of 
the  Act  of  1842,  the  provision  of  the  moiety  Act  of  1874,  and 
the  general  features  of  the  revenue  laws,  to  show  that  illegal- 
ities and  frauds  committed  in  regard  to  the  value,  description, 
invoice  and  ascertainment  of  the  amount  of  duties  to  be  paid 
upon  goods  which  come  into  the  custody  and  under  the  super- 
vision and  scrutiny  of  the  officers  of  the  customs,  are  excluded 
from  the  operation  of  the  Act  of  1866.  But,  there  are  other 
forms  of  illegality,  as,  for  instance,  the  introduction  of  pro- 
hibited goods,  where  the  intent  to  avoid  payment  of  duties 
does  not  exist,  the  introduction  of  goods  packed  in  prohibited 
methods,  and  the  like,  which  do  not  appear  to  be  so  excluded, 
and,  if  several  forms  of  illegality  are  intended  to  be  covered 
by  the  words  of  the  Act,  it  would  seem  that  the  illegality 
should  be  designated  with  more  particularity  than  is  afforded 
by  the  words  "imported  contrary  to  law."  When  the  lan- 
guage of  a  statute  comprehends,  under  general  terms,  divers 
forms  of  illegality,  having  different  characteristics,  it  may  well 
be  considered  proper  to  require  something  more  than  the 
words  of  the  Act.  In  cases  of  receivers,  it  is  usual  to  state 
whether  the  goods  received  were  goods  stolen  or  goods  ob- 
tained by  false  pretence.  For  this  reason,  and  because  such^ 
a  count,  based  upon  this  same  statute,  has  been  condemned  in 
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a  reported  case  in  this  Circuit — the  case  of  Thomas,  above 
referred  to — I  ain  of  the  opinion  that  the  fourth  count  of  this 
indictment  should  be  rejected. 

My  determination  upon  this  motion,  therefore,  is,  that  the 
fourth  count  of  the  indictment  be  quashed,  and  that,  as  to 
the  other  counts,  the  motion  be  denied. 

Benjamin  B.  Foster^  {Assistant  JHstriot  Attorney^)  for 
the  United  States. 

WiUiam,  M.  Eoarts^  for  the  defendants. 


Levi  Dbckeb  vs,  William  H.  GRiFFrrn  &  Co.    Int  Equity. 
The  Same  "os.  Chables  Silvebbbandt.    In  Equftt. 

Tho  claim  of  the  reissued  letters  patent  panted  to  Levi  Decker,  March  9th, 
1869,  for  an  "  Improyement  in  cushions  for  billiard  tables,"  the  original  letters 
patent  having  been  panted  to  him  December  18th,  1866,  namely,  "The 
catgut  or  other  cord  E,  partially  or  fully  imbedded,  or  otherwise  attached,  at 
the  angle  a  of  the  rubber  cushion  C,  so  as  to  protect  said  cushion  against 
the  impact  of  the  ball,  substantially  as  herein  shown  and  described,  and  for 
the  purposes  set  forth,"  is  not  yoid  for  want  of  novelty,  by  reason  of  any- 
thing found  in  the  letters  patent  granted  to  William,  E.  Winant,  August 
10th,  1868,  for  "  improvements  in  cushions  for  billiard  tables." 

In  the  Winant  patent,  a  strip  of  steel  merely  lies  in  a  crease  or  groove  cut  in  the 
rubber,  and  is  kept  in  place  without  being  attached  by  screws,  cement  or  other- 
wise. In  the  Decker  patent,  the  cord  is  described  as  being  moulded  or  im- 
bedded entirely  within  the  rubber. 

But,  it  appearing  that,  before  Decker's  invention,  billiard  tables  were  made  in 
accordance  with  the  Winant  patent,  but  with  the  added  feature  of  an  ar- 
rangement for  tying  dowH  the  steel  strip  to  the  cushion,  by  means  of  holes  in 
the  lower  edge  of  the  strip  and  wires  put  through  them  and  fastened  to  the 
under  side  of  the  rail,  to  keep  the  strip  in  place  in  the  rubber,  and  it  further 
appearing,  that,  prior  to  Deckei^'s  invention,  billiard  table  cushions  were 
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made  by  one  6.,  with  a  French  clock  spring  placed  in  a  slit  cut  in  the  upper 
face  of  the  rabber,  parallel  to  and  near  the  inner  face  of  the  rubber,  and  ce- 
mented into  the  elit,  and  cloth  cemented  oyer  the  alit:  Hdd,  that  a  suit 
founded  oq  the  Decker  patent  could  net  be  maintained  against  billiard  tables 
so  constructed,  or  against  an  arrangement  like  that  of  S.  but  with  a  round 
wire  substituted  for  the  steel  strip. 

(Before  Blatohfobd,  J.,  Southern  Distriet  of  New  York,  November  6th,  1876.) 

Blatchfobd,  J.  The  patent  sued  on  in  these  cases,  being 
a  reissue  granted  to  the  plaintiff,  Levi  Decker,  March  9th, 
1869,  on  the  surrender  of  the  original  patent  granted  to  him 
December  18th,  1866,  for  an  "  improvement  in  cushions  for 
billiard  tables,"  has  been  heretofore  the  subject  of  considera- 
tion by  this  Court  in  the  case  of  Decker  v.  Grotey  (10  Blatohf. 
C.  C.  H.y  331).  The  invention  set  forth  in  the  specification 
of  the  patent  has  reference  to  a  cushion  formed  of  india 
rubber.  The  specification  says:  "My  invention  has  for  its 
object  the  preservation  of  cushions  for  billiard  tables  against 
the  impact  of  the  ball.  The  nature  of  my  invention  consists 
in  the  employment  or  use  of  a  catgut  or  other  strong  cord, 
located  in  or  at  the  upper  comer  or  edge  of  the  cushion,  and 
immediately  at  the  point  against  which  the  ball  strikes  when 
the  game  of  billiards  is  played.  *  *  *  C  is  a  body  of 
rubber,  which  forms  a  cushion  against  which  the  ball  strikes. 
This  said  rubber  cushion  has  its  inner  or  face  side  bevelled  in 
such  a  manner  that  the  ball  strikes,  at  about  its  centre,  against 
the  upper  comer  or  point  of  the  cushion,  as  clearly  shown  at 
«,  fig.  1.  For  the  purpose  of  protecting  the  upper  corner  or 
edge  of  the  cushion  0,  against  the  impact  of  the  ball,  I  make 
a  small  concave  or  bed,  immediately,  or  as  near  as  may  be,  in 
the  upper  comer  of  the  cushion,  so  that  a  suitable  cord,  E,  or 
other  support,  may  be  fitted  longitudinally,  the  whole  length 
of  the  said  cushion,*  around  the  table,  so  that  the  cushion  is 
fully  protected  on  all  sides  of  the  table  against  the  impact  of 
the  ball.  For  this  cord  and  support  of  the  cushion  I  usually 
employ  catgut,  or  cord  may  be  used  for  the  same  purpose ;  but 
experience  proves  that  catgut  is  most  suitable  for  the  purpose, 
as  it  is  best  adapted  to  prevent  the  cushion  from  giving  way 
or  yielding  under  the  impact  of  the  ball,  it  being  understood 
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that  the  ball  only  comes  in  contact  with  the  cushion  at  a,  the 
bevel  or  inclination  being  given  the  face  of  the  cushion  in 
order  that  all  other  parts  of  it  will  be  kept  clear  of  the  ball. 
This  cord  E  may  be  more  thoroughly  secured  in  its  position 
by  moulding  it  or  imbedding  it  entirely  within  the  rubber, 
near  the  comer,  so  as  to  perform  the  functions  for  which  it  is 
designed,  or  it  may  be  secured  by  gluing  a  strip  of  cloth  b 
over  it,  when  not  fully  imbedded  in  the  rubber,  or  it  may  be 
secured  by  any  other  well-known  means.      D  is  a  strip  of 
elastic  doth,  which  is  cemented  to  the  face  side  of  the  rubber 
strip  or  cushion  C,  and  attached,  at  its  lower  edge,  to  the  lower 
part  of  D,"  (elsewhere  described  as  a  strip  or  cleat,  behind 
C,)  "  so  as  to  support  the  upper  edge  a  of  0.    It  will  be  un- 
derstood that  the  cord  E  is  attached  to  D  before  the  latter  is 
secured  to  the  cushion  C  and  cleat  B.     To  make  the  whole 
more  secure,  I  usually  cover  the  whole  with  the  cloth  F,  jnd 
after  cover  the  whole  again  with  the  usual  green  cloth  G.  This 
cord  E  performs  two  veiy  important  functions,  viz.,  it  gives 
stiffness  to  the  angle  or  comer  a  of  the  eushion  0,  so  that  it 
cannot  yield  or  give  way  under  the  impact  of  the  ball,  to  allow 
the  latter  to  pass  over  it ;  and  it  also  gives  prominence  to  the 
said  angle,  so  as  to  present,  under  the  yielding  of  the  cushiot, 
a  stiff,  narrow  line  to  the  ball,  thus  obviating  much  friction, 
so  as  not  to  impede  the  motion  of  the  latter,  and  still  not  in- 
terfering in  the  least  with  the  elastic  effects  of  the  cushion 
upon  the  ball."     The  claim  is :  "  The  catgut  or  other  cord  E, 
partially  or  fully  embedded,  or  otherwise  attached,  at  the 
angle  a  of  the  rubber  cushion  C,  so  as  to  protect  said  cushion 
against  the  impact  of  the  ball,  substantially  as  herein  shown 
and  described,  and  for  the  purposes  set  forth."    In  the  case  of 
Decker  v.  Grate,  it  was  said,  in  the  decision  of  the  Court :  "  It 
is  quite  apparent,  that  the  invention  set  forth  is  the  placing 
and  firmly  securing  along  the  upper  edge  or  comer  of  the 
rubber  cushion  a  strong,  narrow  cord,  to  receive  the  impact  of 
the  ball,  and  protect  the  cushion  against  such  impact,  by  reason 
of  its  being  placed  at  the  point  against  which,  and  against 
which  alone,  the  ball  strikes.     When  the  impact  comes,  the 
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stiff  cord  receives  it  in  substantially  a  horizontal  direction,  and 
prevents  the  cushion  from  giving  way  under  such  impact,  and 
allowing  the  ball  to  ride  over  it  and  leave  the  table,  while,  at 
the  same  time,  there  is  little  friction  from  the  impact,  and  the 
elastic  force  of  the  rubber  acts  fully  through  the  cord  inter- 
posed between  it  and  the  ball,  to  repel  the  ball  in  substantially 
a  horizontal  direction."  The  arrangement  used  by  the  de- 
fendant in  that  case  was  to  imbe'd  the  cord  in  the  rubber 
cushion,  at  the  upper  edge  of  it,  by  placing  it  there  while  the 
rubber  was  plastic,  and  before  it  was  vulcanized,  and  by  hav- 
ing a  thin  portion  of  the  rubber  interposed  between  the  cord 
and  the  outside  of  the  edge.  It  was  held,  that  such  arrange- 
ment embodied  the  invention  claimed  in  the  patent,  and  had 
the  same  mode  of  operation  in  use.  The  novelty  of  the  in- 
vention was  challenged  in  that  case  by  the  citation  of  an  ap- 
plication for  a  patent  filed  by  one  Carpenter,  in  January,  1858, 
and  rejected  in  April,  1858,  of  a  patent  to  one  Syrcher, 
granted  in  November,  1863,  and  of  abandoned  experiments 
made  by  one  Delaney,  in  California,  but  the  patent  was  sus- 
tained against  those  objections. 

Subsequently,  in  the  case  of  Decker  v.  Griffith^  (10 
Blatchf,  C.  C,  i?.,  343,)  the  use  of  a  round  metallic  wire  in 
the  manner  in  which  it  is  used  by  the  defendants  in  the  suit 
secondly  above  entitled,  was  held,  by  this  Court,  to  be  an  in- 
fringement of  the  Decker  patent. 

The  alleged  infringement  complained  of  in  the  first  above 
entitled  suit  consists  in  the  use  of  a  flat  strip  of  metal,  fitting 
in  a  slot  moulded  in  the  india  rubber  cushion,  and  running 
from  end  to  end  thereof,  and  strained  by  a  straining  key  at  its 
end.  The  strip  is  capable  of  moving  in  the  direction  of  its 
length,  when  strained,  though  it  is  held  firmly  endwise  at  all 
times.  The  strip  lies  parallel  with  the  inner  inclined  face  of 
the  cushion,  and  closely  adjacent  to  it,  and  its  upper  edge  is 
closely  adjacent  to  the  upper  inner  comer  of  the  cushion.  The 
alleged  infringement  complained  of  in  the  second  above  en- 
titled suit  consists  in  the  use  of  a  round  metallic  wire,  arranged 
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in  like  manner  with  the  flat  strip  of  metal,  and  situated  in 
close  proximity  to  the  upper  inner  comer  of  the  cushion. 

It  is  contended,  on  the  part  of  the  defendants,  that  what 
they  use,  in  so  far  as  it  is  like  what  is  described  and  claimed  in 
Decker's  reissue,  existed  prior  to  Decker's  invention ;  in  other 
words,  that  a  narrow  cord  or  wire  of  metal  or  other  equivalent 
material,  placed  and  flrmly  secured  along  and  within,  and 
closely  adjacent  to,  the  upper  edge  or  comer  of  the  rubber 
cushion,  so  as  to  receive  the  impact  of  the  ball,  existed  before 
Decker's  invention.  Decker  testifies  that  he  "  got  the  idea  " 
of  his  invention  in  the  fall  of  1864,  he  thinks,  in  September ; 
that  he  thinks  he  made  cushions  of  tables  complete,  embody- 
ing the  invention,  in  the  fall  of  1864 ;  and  that  he  is  quite 
certain  he  did  so  before  March,  1865. 

The  defendants  introduce  and  refer  to  a  patent  granted  to 
William  K.  Winant,  August  10th,  1858,  for  *^  improvementB 
in  cushions  for  billiard  tables."  The  specification  of  that 
patent  sets  forth  that  the  invention  of  Winant  "  consists  in  the 
introduction  of  a  strip  of  spring  steel  (or  equivalent  material), 
into  a  crease  or  groove  cut  in  the  upper  face  of  the  rubber, 
near  the  angle  thereof,  in  such  a  manner  that  said  steel  is  pro- 
tected from  injury  by  the  robber  which  thus  intervenes  be- 
tween the  steel  and  the  ball,  and  the  cushion  is  rendered  suf- 
ficiently firm  to  prevent  the  ball  imbedding  and  injuring  the 
correctness  of  the  angle  of  deflection ;  and  beside  this,  the  strip 
is  so  narrow  as  not  to  be  injured  by  the  concussion,  and  is  re- 
tained in  place  without  requiring:  any  attachment  by  screws, 
cement,  or  otherwise.  *  *  In  the  npper  part  of  the  cushion 
dy  and  near  its  edge,  I  make  a  long  incision  parallel  to  its  edge, 
and  at  a  slightly  greater  inclination  than  the  face  of  the 
cushion,  and  into  said  crease  or  groove,  thus  formed,  I  intro- 
duce a  narrow,  thin  strip  of  steel  ^,  or  equivalent  material, 
and  the  covering  ^,  of  cloth,  or  other  material,  as  usual,  com- 
pletes the  cushion.  It  will  be  apparent  that  said  strip  i  is 
retained  in  place  by  the  rubber,  and  acts  to  prevent  the  ball 
imbedding,  and  at  the  same  time  is  itself  protected  from  in- 
jury by  the  mbber  on  both  sides."     There  is  one  feature  in 
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this  patent  of  Winant's  whicli  is  nniike  the  arrangement  of 
Decker.  Winant  describes  his  strip  of  steel  as  merely  lying 
in  the  crease  or  groove  cut  in  the  rubber,  and  as  being  kept  in 
place  without  being  attached  by  screws,  cement,  or  otherwise ; 
whereas  Decker  describes  his  cord  as  being  moulded  or  imbed- 
ded entirely  within  the  rubber.  The  patent  of  Winant's  was 
considered,  and  very  properly,  by  the  Patent  Office,  when 
Decker's  patent  was  reissued,  as  not  having  anticipated  Deck- 
er's claim  in  his  reissue. 

It  is  shown  by  the  evidence  of  Daniel  D.  Winant,  the 
brother  of  William  K.  Winant,  that,  prior  to  1864,  he  made 
many  billiard  tables,  constructed  in  accordance  with  the  Wi- 
nant patent,  but  with  the  added  feature  of  an  arrangement  for 
tying  down  the  steel  strip  to  the  cushion  by  means  of  holes  in 
the  lower  edge  of  the  strip,  and  wires  put  through  them  and 
fastened  to  the  under  side  of  the  rail,  to  keep  the  strip  in  place 
in  the  rubber.  In  that  arrangement  the  steel  strip  was  incor- 
porated in  the  structure,  so  as  to  be  incapable  of  dislodgment, 
quite  as  effectually  as  if  moulded  or  embedded  entirely  within 
the  rubber,  as  suggested  in  Decker's  specification.  It  stiffened 
the  angle  or  corner  of  the  cushion,  and  prevented  its  yielding 
imder  the  impact  of  the  ball,  and  allowing  the  ball  to  pass  over 
it.  It  presented,  substantially,  the  same  features  and  mode  of 
operation  shown  in  the  defendants'  arrangement  in  the  first  ^ 
above  entitled  suit,  where  the  flat  strip  of  metal  is  used,  so  far 
as  there  is  anything  in  common  between  the  plaintiff's  arrange- 
ment and  that  of  the  defendants.  The  greater  or  less  inclina- 
tion of  the  strip  to  the  face  of  the  cushion,  the  greater  or  less 
proximity  of  the  face  of  the  strip  to  the  inner  face  of  the 
cushion,  the  greater  or  less  width  of  the  strip,  and  the  greater 
or  less  proximity  of  its  upper  edge  to  the  upper  comer  of  the 
cushion,  are  questions  of  degree  only,  so  long  as  the  effective 
feature  of  the  defendants'  arrangement  is  found  in  the  earlier 
structure,  in  connection  with  the  use  of  the  strip,  which  is 
shown  to  be  the  fact. 

It  is  also  shown,  that  one  Stevens,  in  Boston,  prior  to  1864, 
made  india  rubber  cushions  for  billiard  tables,  which  had  a 
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French  dock  spring  placed  in  a  slit  cut  in  the  upper  face  of 
the  mbber,  parallel  to  and  near  the  inner  face  of  the  rubber, 
bringing  the  upper  edge  of  the  spring  near  the  upper  comer 
of  the  rubber.  The  spring  was  cemented  into  the  slit,  and 
doth  was  glued  or  cemented  over  the  slit.  The  spring  was 
thus  imbedded  entirely  within  the  rubber.  A  portion  of  a 
cushion  of  such  construction,  made  prior  to  1864,  by  Stevens, 
is  produced.  It  contains  the  features  presented  by  the  de- 
fendants' arrangement  with  the  flat  strip,  so  far  as  the  latter  is 
like  the  plaintifiPs  arrangement. 

As  to  the  defendants'  arrangement  with  the  round  wire 
imbedded  in  the  rubber,  it  required  no  invention  to  substitute, 
in  the  Stevens  arrangement,  a  round  wire  for  the  steel  strip. 
If  the  plaintifiPs  reissued  patent  can,  in  view  o^  the  Winant 
and  Stevens  arrangements,  above  described,  be  upheld  at  all, 
because  it  is  made  to  cover  a  cord  imbedded  entirely  within 
the  rubber,  and  is  not  limited,  as  his  original  patent  was,  to  a 
cord  applied  outside  of  the  upper  comer  of  the  cushion,  it  cer- 
tainly cannot  be  extended  to  cover  arrangements  which  are 
substantially  the  same  as  the  Winant  and  Stevens  arrangements. 

The  bill  must  be  dismissed,  with  costs, 

William  J,  A.  Fuller^  for  the  plaintifi. 
Edward  N.  Diokerson^  for  the  defendants. 

VOL.  XIII. — 13 
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Geoboe  a.  Morrison  and  others  vs.  Chester  A.  Arthur^ 

The  8th  section  of  the  Act  of  June  80th,  1864,  (18  U.  8.  Stat,  at  Large,  210.) 
provides  for  a  dnty  of  60  joer  e&rU.  ad  valorem  on  **  silk  yeils,"  and  for  a  dnty 
of  60  per  cent,  ad  valorem  "  on  all  manafactores  of  silk,  or  of  which  talk  is 
the  component  material  of  chief  yalue,  not  otherwise  proyided  for." 

The  term  "  silk  veils,"  in  the  absence  of  any  other  language  in  the  statute,, 
includes  all  yells  made  of  silk,  and  the  presumption  is  that  "  crape  yells  " 
being  manufactured  of  silk,  are  embraced  within  the  term  "  silk  veils. " 

But,  if  it  be  shown,  that,  in  trade  and  commerce,  "  crape  veils  "  are  not  "  silk 
veils,"  that  is,  are  contradistinguished  from  "  silk  veils,"  and  are  commer- 
cially known  as  different  articles  from  "  silk  veils,"  and  that  the  term  "  crape 
veil"  is  a  distinctive  term,  which  distinguishes  the  article  called  by  that 
name  from  a  "  silk  veil,"  then  the  term  "  silk  veil "  fails  to  designate  a. 
"  crape  veil,"  and  "  crape  veils  "  are  dutiable  under  the  clause  of  the  statute 
relating  to  manufactures  of  silk. 

(Before  Shxphan,  J.,  Southern  District  of  New  York,  November  16th,  1876.) 

Shifman,  J.  This  is  an  action  of  assumpsit,  to  rec50ver 
moneys  paid  tinder  protest  for  duties  which  were  exacted  by 
the  defendant,  as  collector  of  the  port  of  New  York,  upon 
crape  veils  imported  by  the  plaintiflFs  in  the  year  1871.  The 
defendant  pleaded  specially,  that  the  moneys  alleged  to  have 
been  paid  were  had  and  received  by  the  defendant,  as  said  coU 
lector,  "  in  payment  for  duties  due  from  plaintiflfe  to  the  United 
States  on  certain  importations  from  a  foreign  country  into  the 
port  of  New  York,"  and  that  said  moneys  "  constitute  a  part 
of  the  lawful  duty  of  sixty  per  cent  ad  valorem  then  due  and 
owing  to  the  United  States  by  plaintiffs,  for  the  duty  at  said 
rate  on  silk  veils  then  and  there  imported  as  aforesaid,  which 
said  silk  veils  were  dutiable  accordingly  under  section  eight  of 
the  Act  of  Congress  entitled,  *  An  Act  to  increase  duties  on 
imports  and  for  other  purposes,'  approved  June  30th,  1864:,"^ 
and  that  the  said  amount  of  duty  ^^  was  and  is  the  true  and 
lawful  duty  on  the  said  silk  veils."  The  replication  of  the 
plaintiffs  averred,  that  they  ought  not  to  be  barred,  &c.,  be- 
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cause  "they  say,  that  the  artides  imported  by  the  plaintifis 
were  not  silk  veils,  and  were  not,  at  the  time  of  the  importa- 
tion and  entry  thereof,  liable  to  a  duty  of  sixty  per  cent,  ad 
valorem^  but  the  same  were  a  manufacture  of  silk,  and  were 
crape  veils,  and,  at  the  time  of  the  passage  of  said  Act,  ap- 
proved June  30th,  1864,  and  before  and  at  the  time  of  their 
importation,  they  were  commercially  known,  among  importers 
and  dealers,  and  were  bought  and  sold,  as  crape  veils,  and 
never  otherwise,  and  were  liable  to  a  duty  6f  fifty  per  cent,  ad 
valorem^  as  a  manufacture  of  silk."  To  this  replication  the 
defendant  demurred  generally. 

The  portion  of  the  8th  section  of  the  statute  of  June  30th, 
1864,  (13  U.  8.  Stat,  at  Large^  210,)  which  is  material,  is  as 
follows :  "  That,  on  and  after  the  day  and  year  aforesaid,  in 
lieu  of  the  duties  heretofore  imposed  by  law  on  the  articles 
hereinafter  mentioned,  there  shall  be  levied,  collected  and  paid, 
on  the  goods,  wares,  and  merchandise  enumerated  and  pro- 
vided for  in  this  section,  imported  from  foreign  countries,  the 
following  duties  and  rates  of  duty,  that  is  to  say,  *  *  *  *  on 
silk  vestings,  pongees,  shawls,  scarfs,  mantillas,  pelerines,  veils, 
laces,  shirts,  drawers,  bonnets,  hats,  caps,  turbams,  chemisettes, 
hose,  mitts,  aprons,  stockings,  gloves,  suspenders,  watch  chains, 
webbing,  braids,  fringes,  galloons,  tassels,  cords  and  trimmings, 
sixty  per  centum  ad  valorem ;  on  all  manufactures  of  silk,  or 
of  which  silk  is  the  component  material  of  chief  value,  not 
otherwise  provided  for,  fifty  per  centum  ad  valoremP  The 
question  of  law  which  is  presented  by  the  pleadings  is — Are 
veils  which-  are  not  silk  veils,  but  are  a  manufacture  of  silk, 
and  are  known  commercially  as  crape  veils,  and  not  otherwise, 
liable  to  a  duty  of  sixty  per  cent,  t 

The  eighth  section  of  the  Act  of  June  30th,  1864,  was  in- 
tended to  be  a  comprehensive  section,  and  to  include  all  arti- 
cles made  of  silk,  or  of  which  silk  is  the  component  material 
of  chief  value,  by  whatever  name  the  articles  are  known,  or 
for  whatever  purpose  they  are  used.  Congress  intended  to 
embrace  in  one  section  all  the  manufactures  of  silk,  and  to 
provide  that  all  the  articles  which  are  specifically  enumerated^ 
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in  the  first  clause  which  has  been  quoted  should  pay  sixty  jp^r 
cent.j  and  that  all  articles  which  are  not  specifically  enumerated 
in  the  section  should  pay  fifty  2?er  cent.  {Smythe  v.  Fiske^ 
23  Wallace,  374.) 

Bearing  in  mind  that  the  main  object  of  the  section  was  to 
classify  articles  according  to  the  material  of  which  they  are 
composed,  it  is  first  important  to  determine  the  construction 
which  should  be  given  to  the  term  "  silk  veils,"  as  used  in  this 
section  of  the  statute.  Two  facts  are  to  be  noticed — ^first,  that 
general  terms  only  are  used  in  this  section ;  and  next,  that  it  is 
not  claimed  that  the  term  "  silk  veils "  is  a  commercial  term, 
or  that  it  is  a  commercial  designation  of  any  one  kind  of  veils 
which  are  made  of  silk.  It  is  a  term  which  is  used  in  the 
ordinary  signification  which  belongs  to  the  words  of  which  the 
term  is  composed,  and,  in  the  absence  of  any  other  language  in 
the  statute,  includes  all  veils  made  of  silk.  "  When  general 
terms  are  used,  the  terms  are  to  be  taken  and  applied  in  their 
ordinary  and  comprehensive  meaning,  unless  it  is  shown,  (as,  I 
understand,  it  is  not  claimed  to  be  shown  in  this  instance,)  that 
they  have,  in  their  commercial  use,  acquired  a  special  and  re- 
stricted meaning."  (Lottimer  v.  Smythe^  17  Int.  Hev.  Hecof^d, 
12.)  It  is  to  be  presumed  that  these  words  include  any  veil 
which  is  made  of  silk,  although  such  veil  is  styled  by  the  im- 
porter by  a  particular  name  which  designates  the  class  or  sub- 
division to  which  the  particular  veil  belongs.  Thus,  if  the 
different  styles  of  silk  veils  are  called  by  diflEerent  names,  such 
as  Honiton,  or  Brussels,  or  Point  d^Alenjon,  and  are  exclu- 
sively called  by  such  specific  names,  their  diflEerent  classes  or 
styles  are  still  silk  veils,  and  are  included  within  the  general 
term,  which  is  used  not  for  purposes  of  specific  description,  but 
as  a  comprehensive  term  to  include  all  veils  made  of  a  particu- 
lar material.  Importers  cannot  withdraw  their  goods  from  the 
operation  of  the  genieral  terms  of  a  statute,  which  classifies 
goods  according  to  the  material  of  which  they  are  made,  by 
imposing  upon  those  goods  specific  names,  which  designate  a 
particular  kind  or  subdivision  of  the  general  class  which  is 
^  mentioned  in  the  statute.    **  When  the  goods  which  are  sub- 
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jects  of  duty  are  designated  by  the  material  of  which  tkey  are 
made  or  composed,  the  statute  is  to  be  construed  as  presump- 
tivelj  including  such  goods,  by  whatever  subordinate  or  spe- 
cific name  they  may  be  known,  and  though  all  in  the  commer- 
cial world  are  in  the  habit  of  using  the  specific  name  when 
they  speak  of  the  particular  article  in  question.  For  example, 
if  we  have  a  tarifi  Act  which  imposes  a  particular  duty  upon 
cotton  goods,  if  that  designation  alone  is  used  in  the  legisla- 
tion pertaining  to  the  subject  of  duty  upon  the  importations, 
it  presumably  includes  all  cotton  goods,  even  though  importers, 
merchants,  dealers  and  customers,  all  the  country  through, 
when  they  speak  of  a  particular  kind  of  goods  made  of  cotton, 
always  give  the  special  name  of  the  article ;  as,  for  example, 
under  this  attempted  illustration,  muslin,  cambric  muslin,  cot- 
ton drilling,  cotton  shirting,  cotton  sheeting."  {Jdffray  v. 
Murphy^  19  Int.  Rev.  Record^  143.)  The  presumption  is, 
then,  that  crape  veils,  being  manufactured  of  silk,  are  included 
in  the  general  words  of  the  statute,  and  are  embraced  within 
the  term  "  silk  veils,"  and  that  presumption  will  not  be  rebut- 
ted or  weakened  by  proving,  merely,  that  the  term  "crape 
veils  "  is  used  to  discriminate  between  the  kind  of  veils  which 
is  called  by  that  name,  and  the  various  other  kinds  of  veils 
which  are  made  of  silk,  although  it  could  be  shown  that  the 
entire  body  of  importers  designated  this  particular  article  by 
no  other  name  than  crape  veils.  The  mere  name  which  is 
exclusively  applied  to  the  different  species  of  veils  is  imma- 
terial. 

But  there  is  another  principle  which  is  well  settled  in  the 
construction  of  tariff  Acts,  and  which  is,  that  Congress  must 
be  understood,  in  the  tariff  laws,  to  class  articles  according  to 
the  general  usages  and  known  denominations  of  trade,  and, 
generally,  to  recognize,  in  the  tariff  Acts,  the  known  commer- 
cial distinctions  which  are  made  in  the  usages  of  trade,  unless 
Congress  has  indicated,  by  the  language  of  the  statute,  an  in- 
tention to  exclude  any  other  classification  than  the  one  which 
it  has  adopted,  or  any  modification  of  the  classification  which 
it  has  adopted.    Inasmuch  as  this  eighth  section  is  a  compre- 
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bensive  Bection,  intended  to  include  all  silk  articles,  if  the  first 
clause  was  the  only  clause  of  the  statute  which  was  applicable 
to  veils,  such  an  intention  would  perhaps  be  manifested.  The 
statute  would  then  be  construed  to  impose  a  duty  of  sixty  ^^r 
cent,  upon  all  veils  which  are  made  of  silk.  But,  the  statute 
also  provides,  that  all  manufactures  of  silk,  not  otherwise  pro- 
vided for,  shall  pay  a  duty  of  fifty  per  cent  The  plaintiffs 
contend  that  their  goods,  being  a  manufacture  of  silk,  have 
been,  by  commercial  usage,  expressly  declared  not  to  be  silk 
veils,  and  that,  in  commercial  language,  they  are  not  made  of 
silk,  and  having  been  so  declared,  and  the  statute  having  pro- 
vided that  all  other  manufactures  of  silk  shall  pay  a  prescribed 
duty,  that  this  case  is  brought  within  the  principle  which  I 
have  just  stated.  In  this  position  they  are  sustained  by  the 
decisions  which  have  been  given  both  recently  and  formerly 
upon  this  subject. 

In  order  to  avail  themselves  of  this  principle,  the  plaintiffs 
aver,  in  their  replication,  that  the  goods  which  they  imported 
were  not  silk  veils,  but  were  a  manufacture  of  silk,  known  as 
crape  veils,  and  not  otherwise.  If,  under  this  replication,  it  is 
proved,  that,  in  trade  and  commerce,  crape  veils  are  not  silk 
veils,  that  is,  aro  contradistinguished  from  silk  veils,  and  are 
commercially  known  as  different  articles  from  silk  veils,  and 
that  the  term  "  crape  veil "  is  a  distinctive  term,  which  dis- 
tinguishes the  article  called  by  that  name  from  a  silk  veil,  then 
the  term  "  silk  veil "  fails  to  designate  a  crape  veil,  and  crape 
veils  are  dutiable  under  the  clause  of  the  statute  which  relates 
to  manufactures  of  silk.  If  crape  veils  have  thus,  in  commer- 
cial usage,  been  separated  and  set  apart  from  the  general  class 
to  which  they  presumptively  belong,  the  law  infers  that  Con- 
gress did  not  intend  to  include  them  among  the  general  class, 
there  being  another  clause  in  the  statute  in  which  they  may  be 
placed.  There  is,  then,  a  question  of  fact  for  the  triers  to  de- 
termine, which  is,  whether  these  articles  are  known  in  trade 
and  commerce  as  silk  veils  or  not ;  in  other  words,  are  crape 
veils  known  in  trade  as  a  different  article  from  a  silk  veil,  and, 
commercially,  are  they  regarded  as  forming  a  separate  and  dis- 
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tinct  dasfl  of  goods  from  silk  veils,  and,  in  commercial  lan- 
guage, to  be  other  than  silk  veils  ?  Inasmuch  as  this  issue  of 
fact  is  directly  presented  by  the  replication,  which  avers  that 
the  veils  are  not  silk  veils,  and  is  an  issue  which,  if  found  in 
favor  of  the  plaintiff,  is  a  successful  answer  to  the  defendant's 
plea,  the  demurrer  should  be  overruled. 

The  principles  which  are  involved  in  this  case  have  recently 
been  fully  considered  by  the  late  Circuit  Judge,  in  Lottmaer  v. 
Smythe^  (17  Int,  Hev.  Record^  12,)  and  Jaffray  v.  Murphy^ 
(19  Int  Rev.  Record^  143,)  which  cases  also  arose  under  the 
silk  section  of  the  Act  of  June  30th,  1864.  The  general  rule 
of  law  in  regard  to  the  eflfect  of  commercial  usage  and  desig- 
nations upon  the  construction  of  the  tariff  laws,  is  also  declared 
in  200  ChesU  of  Tea,  (9  Wheat,  430 ;)  EUiott  v.  Swartwout, 
(10  PeUrs,  137 ; )  Curtis  v.  Martin,  (3  Howard,  106 ; )  MaU- 
iard  v.  Laurence,  (16  Howard,  251 ;)  and  United  States  v. 
Breed,  (1  Sumner,  159.) 

The  demurrer  is  overruled,  with  leave  to  the  defendant  to 
plead  anew. 

Bevjamin  L.  Ludvngton  and  Oeorge  D.  Lord,  for  the 
plaintiff. 

Henry  E.  Tremain,  {Assistant  District  Attorney,)  for  the 
defendant. 
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The  United  States 

vs. 

James  A.  Polhamus  and  Eugene  J.  Jackson. 

A  paymaster  in  the  army  Kpecnlated  in  stocks,  employing  the  defendants  as  his 
brokers.  To  make  good  his  losses,  and  pay  his  obligations  to  the  defendants, 
he  embezzled  firnds  of  the  United  States,  intmsted  to  him,  and  remitted  to 
the  defendants  at  least  $86 8,000  of  Goyemment  funds,  of  which  sum  at  least 
$93,000  had  been  sent  in  his  official  checks  upon  the  assistant  treasurer  of  the 
United  States,  in  the  city  of  New  York,  payable  to  the  order  of  the  defend- 
ants, and  the  residue  in  currency,  or  in  checks  on  private  bankers  or  on  na- 
tional banks.  This  suit  was  brought  to  recover  the  amount  so  received  by 
the  defendants,  on  the  ground  that  they  knew  that  the  money  was  the  money 
of  the  Government,  and  had  been  improperly  used,  or  that  they  received  the 
money  with  notice  of  facts  from  which  they  could  only  properly  infer  that 
the  paymaster  was  unlawfully  expending  the  funds  of  the  Government  in  pay- 
ment of  his  private  debts.  The  jury  found  for  the  defendants.  On  a  motion 
for  a  new  trial,  made  by  the  plaintifib,  on  the  ground  that  the  verdict  was  so 
against  the  evidence,  or  against  the  weight  of  evidence,  that  it  was  apparent 
that  the  jury  were  influenced  by  mistake,  sympathy  or  prejudice :  Held,  that 
the  motion  must  be  granted. 

The  motion  would  not  be  granted  if  the  claim  were  solely  for  the  amount  sent 
otherwise  than  in  official  checks. 

The  jury  were  properly  charged,  that,  where  a  trustee  delivers,  in  payment  of 
his  individual  debt,  property  which  is  stamped  with  the  insignia  of  ownership 
as  trustee,  the  creditor  takes  the  property  with  notice  of  the  trust,  and  at  his 
peril,  if  he  does  not  make  suitable  inquiry  as  to  the  right  of  the  trustee  thus 
to  dispose  of  the  property. 

The  defendants,  in  explanation,  gave  evidence  that  their  business  was  large,  and 
that  their  time  was  so  engrossed  that  they  could  not  examine  checks,  and  that 
they  endorsed  checks  without  looking  at  the  face  of  the  check,  and  that,  there- 
fore, they  did  not  know  that  these  were  sub-treasury  checks.  The  Court  was 
of  opinion  that  the  case,  so  far  as  it  concerned  such  checks,  turned,  in  the 
minds  of  the  jury,  on  such  evidence,  and  that  the  magnitude  of  the  amount 
involved  in  the  suit,  and  the  serious  detriment  which  would  accrue  to  the  de- 
fendants from  a  verdict  against  them,  while  such  a  verdict  would  be  of  very 
slight  value  to  the  plaintiffs,  in  consequence  of  the  insolvency  of  the  defend- 
ants, had  some  influence  on  the  minds  of  the  jury. 

(Before  Shipmak,  J.,  Southern  District  of  New  York,  November  19th,  1875.) 
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Shipman,  J.  Major  J.  Ledyard  Hodge,  a  paymaster  in  the 
United  States  Army,  commenced,  in  the  year  1863,  to  specu- 
late in  stocks  in  the  city  of  New  York,  employing  the  defend- 
ants as  his  brokers.  These  stock  speculations  were  at  first  of 
comparatively  small  amount,  but  increased,  after  the  year  1867,. 
until  they  had  attained  very  large  magnitude.  From  time  to> 
time  they  resulted  very  disastrously  to  Major  Hodge,  who,  in 
order  to  make  good  his  losses,  and  pay  his  obligations  to  his> 
brokers,  embezzled  the  funds  of  the  United  States,  with  which 
he  was  intrusted,  until  the  deficit  was  discovered  in  the  month 
of  September,  1871,  when  he  was  dismissed  from  office,  and 
pleaded  guilty  to  charges  of  embezzlement.  It  was  satisfac- 
torily ascertained,  either  from  his  own  confession,  or  by  evi- 
dence  derived  from  an  examination  of  his  accounts,  that  at 
least  $358,000  of  Government  funds  had  been  remitted  by  him 
^to  his  brokers,  of  which  sum  at  least  $93,000  had  been  sent  in 
his  official  checks  upon  the  assistant  United  States  Treasurer, 
in  the  city  of  New  York,  and  the  residue  had  been  sent  in  cur- 
rency, or  in  checks  upon  private  bankers,  or  upon  national 
banks.  The  checks  upon  the  Assistant  treasurer  bore  re* 
spectively  the  following  dates,  and  were  for  the  following 
amounts:  December  15th,  1865,  $5,000;  September  25th, 
1869,  $20,000 ;  September  27th,  1869,  $13,000 ;  September 
28th,  1869,  $15,000 ;  and  July  18th,  1870,  $40,000.  An  ac- 
tion of  indebitatus  assumpsit  was  thereupon  commenced  by  the 
United  States  against  the  defendants,  for  the  recovery  of  the 
amount  which  had  been  thus  received  by  them,  upon  the 
ground  that  they  knew  that  the  money  was  the  money  of  the 
Government,  and  that  it  had  been  improperly  used  by  Major 
Hodge,  or  that  they  received  the  money  with  notice  of  facts 
from  which  they  could  only  properly  infer  that  the  trustee  was 
unlawfully  expending  in  payment  of  his  private  debts  the 
funds  of  his  cestui  que  trust.  This  action  was  tried  before  a 
jury,  who  returned  a  verdict  for  the  defendants.  The  Gov- 
ernment thereupon  filed  a  motion  for  a  new  trial,  upon  the 
ground  that  the  verdict  was  so  against  the  evidence,  or  against 
the  weight  of  evidence,  in  the  cause,  that  it  was  apparent  that 


303  SOITTHERN  DISTRICT  OF  NEW  YORK, 

The  United  States  o.  Polhamas. 

the  jury  were  influenced  by  mistake,  sympathy  or  prejudice, 
and  upon  the  ground  that  the  charge  and  rulings  of  the  Court 
were  erroneous. 

Upon  the  point  that  the  verdict  was  against  evidence,  it  is 
not  strenuously  urged  that,  as  to  the  amount  which  was  sent  in 
currency,  or  in  private  checks,  the  evidence  against  the  de- 
fendants was  of  such  uniform  character  as  to  demand  a  new 
trial,  though  it  is  claimed  that  the  verdict  was  against  the 
weight  of  evidence  in  respect  to  those  sums ;  but  it  is  claimed 
that,  as  to  the  $93,000  which  was  sent  and  received  in  official 
drafts  upon  the  sub-treasury,  the  jury  mistook  the  charge  of 
the  Court,  and  rendered  a  verdict  palpably  in  violation  of  the 
evidence  which  was  introduced.  If  the  claim  of  the  Govern- 
ment against  the  defendants  had  been  solely  for  the  amount 
which  was  sent  in  currency,  or  in  unofficial  checks,  I  do  not 
think  that  a  Court  would  be  justified  in  directing  a  new  trial. 
As  to  the  amount  which  was  sent  in  official  checks,  the  case 
rested  upon  different  principles  from  those  which  appertained 
to  the  residue  of  the  plaintiffs'  claim.  These  checks  were  the 
checks  of  Major  Hodge,  as  paymaster  of  the  United  States 
Army,  upon  the  weU  known  depository  of  the  funds  of  the 
Government,  to  the  order  of  the  defendants,  and  were  sent  di- 
rectly to  the  payees,  in  payment  of  the  private  debts  of  the 
drawer,  and  were  collected  and  credited  upon  the  account  of 
Major  Hodge.  Upon  this  part  of  the  case,  the  Court  charged 
the  jury  in  conformity  with  the  rule  of  law,  that,  when  a 
trustee  delivers,  in  payment  of  his  individual  debts,  property 
which  is  stamped  with  the  insignia  of  ownership  as  trustee,  the 
creditor  takes  the  property  with  notice  of  the  trust,  and,  if  it 
is  received  without  making  suitable  inquiry  as  to  the  right  of 
the  trustee  thus  to  dispose  of  the  property  of  the  cestui  qite 
trustj  the  recipient  takes  it  at  his  peril.  He  is  guilty  of  negli- 
gence if  no  suitable  inquiry  is  made.  The  general  rule  was 
laid  down  with  sufficient  fullness.  But,  the  fact  that  the 
property  bears  upon  its  face  the  evidence  that  it  is  owned  by 
the  seller  or  the  payer,  as  trustee,  is  not  conclusive  upon  the 
liability  of  the  defendant,  who  is  always  at  liberty  to  show  that 
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he  did  make  suitable  inquiry.  If  he  receives  property  which 
is  known  to  be  trust  property,  he  is  prima  facie  liable  to  the 
cestui  que  trusty  and  the  burden  is  thrown  upon  the  defendant 
of  explaining  his  conduct  to  the  satisfaction  of  the  jury.  The 
defendants  in  this  case  offered  evidence  which  was  proper  to 
go  to  the  jury  in  explanation  and  justification  of  their  acts. 
They  gave  evidence  that  their  business  during  the  period 
which  was  included  in  their  transactions  with  Major  Hodge, 
was  enormously  large ;  that  their  time  was  so  engrossed  that 
they  could  not  examine  checks;  that  checks  were  endorsed, 
when  presented  to  them,  by  the  person  whose  business  it  was 
to  make  the  deposits,  without  examination  or  without  reading, 
or  looking  at  the  face  of,  the  check ;  and,  therefore,  that  they 
did  not  know  that  these  were  sub-treasury  checks.  I  have 
reason  to  know  that  the  case,  so  far  as  it  concerned  this  class  of 
,  remittances,  turned,  in  the  minds  of  the  jury,  upon  the  evi- 
dence which  was  thus  oflEered  by  the  defendants,  of  their  want 
of  knowledge  upon  whom  the  checks  were  drawn.  I  was  of 
the  opinion,  at  the  time  of  the  trial,  that  the  case  was  not  such 
as  to  justify  a  direction  to  the  jury  to  find  a  verdict  for 
$93,000  in  favor  of  the  plaintiffs.  There  was  a  question  of 
fact  which  involved  a  large  amount  of  property,  and  which  in- 
volved, to  some  extent,  the  character  of  the  defendants,  which 
was  proper  to  be  submitted  to  a  jury.  I  am  stiU  of  the  opinion 
that  it  should  have  been  so  submitted,  or  else  that  the  principle 
of  trial  by  jury  is  not  to  be  regarded.  But,  I  am  of  opinion, 
after  careful  consideration  of  the  case,  that  the  evidence  was 
such  that  the  supervisory  power  of  a  Court  should  be  inter- 
posed, and  that  the  facts  should  be  submitted  to  the  scrutiny 
of  another  jury.  It  is  not  necessary  for  me  to  consider  the 
subject  of  new  trials  upon  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.  The  principles  of  law  are 
well  known.  It  is  sufficient  for  me  to  say,  that  if  the  plaintiff 
in  this  case  was  an  individual  cestui  que  trust,  whose  property 
had  been  thus  placed  by  an  unworthy  trustee  in  the  hands  of 
the  defendants,  I  should  not  feel  satisfied  that  my  duty  had 
been  discharged  until  I  had  remitted  the  question  to  the  test 
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of  a  new  trial ;  and,  althongh  the  treaBury  of  the  Government 
is  m  the  annual  receipt  of  millions,  and  a  favorable  verdict  for 
the  amount  which  is  at  stake  will  perhaps  be  of  no  serious  benefit 
to  the  United  States,  while  a  verdict  against  the  defendants  maj 
have*the  effect  of  permanently  crippling  those  whom  financial 
reverses  have  already  rendered  insolvent,  yet  it  is  the  duty  of 
a  Court  to  regard  solely  its  obligations  as  a  Court  of  justice, 
and  not  to  be  swayed  by  the  comparative  effect  of  its  decisions 
upon  the  parties.  The  magnitude  of  the  amount  which  is  in- 
Yolyed  in  this  case,  and  the  serious  detriment  which  would  ac- 
crue to  the  defendants  from  a  verdict  against  them,  while  such 
a  verdict  would  be  of  very  slight  value  to  the  plaintiffs,  I  think 
had  some  influence  upon  the  minds  of  the  jury. 

I  have  doubted  whether  the  discretionary  power  of  the 
Court  should  be  exerted  in  favor  of  a  new  trial,  when  an  ex- 
ceedingly intelligent  and  capable  jury  had  once  rendered  a  ver- 
dict, after  an  absence  of  only  fifteen  or  twenty  minutes,  and 
when,  in  consequence  of  the  insolvency  of  the  defendants,  a 
different  verdict,  if  it  should  be  rendered,  would  in  all  proba- 
bility be  of  no  pecuniary  value  to  the  United  States,  but  I  am 
satisfied  that  these  considerations  are  subordinate  to  those 
which  I  have  already  stated. 

The  plaintiffs  also  moved  for  a  new  trial  upon  the  ground 
of  error  of  law  in  the  charge  and  rulings  of  the  Court.  It  is 
not  necessary  to  consider  these  questions,  in  view  of  the  dispo- 
sition which  has  been  made  of  the  motion. 

The  motion  for  a  new  trial  is  granted. 

Henry  E,  Tremain^  {Assistant  District  Attonwy)^  for  the 
plaintiffs. 

Roger  A.  Pryor^  for  the  defendants. 
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William  F.  Fxy  V8,  Jbeemiah  Qudstlan.    In  Equity. 

After  a  bill  in  equity  had  been  filed  for  the  infrlDgement  of  a  patent  for  an 
invention,  the  patent  was  surrendered,  and  a  reissued  patent  was  granted. 
The  plaintiff  then  moyed  for  leave  to  file  a  supplemental  bill  founded  on  the 
reissued  patent  and  for  an  injunction :  £Md,  that  the  motions  must  be  denied, 
on  the  ground  that,  by  the  surrender  and  reissue,  the  suit  was  at  an  end,  and 
that  the  plaintiff  must  proceed  by  original  bill  founded  on  the  reissued 
patent. 

(Before  Johnson,  J.,  Southern  District  of  New  York,  December  6th,  1876.) 

Johnson,  J.  The  original  bill  was  filed  under  a  patent 
which  has  been  since  surrendered  under  the  statute,  (  U.  S. 
jRev,  jStat^  sec.  4914.)  Upon  the  surrender,  a  new  patent  was 
issued  according  to  the  same  statute.  Thereupon,  the  com- 
plainant applies  for  leave  to  file  a  supplemental  bill  founded 
upon  the  reissued  patent,  and  asks  for  an  injunction. 

In  the  case  of  MaffUt  v.  Garry  (1  Blacky  273,)  Mr.  Jus- 
tice Nelson,  giving  the  opinion  of  the  Supreme  Court  upon 
the  effect  of  section  13  of  the  Act  of  Congress  of  July  4th, 
1836,  (6  TJ.  S.  Stat,  at  La/rge,  122,)  says :  "  The  construction 
given  to  this  section,  *  *  *  and  the  practice  under  it,  in  case 
of  a  surrender  and  reissue,  are,  that  the  pending  suits  fall 
with  the  surrender.  A  surrender  of  the  patent  to  the  Com- 
missioner, within  the  sense  of  the  provision,  means  an  act 
which,  in  judgment  of  law,  extinguishes  the  patent.  It  is  a 
legal  cancellAtion  of  it,  and  hence  can  no  more  be  the  founda- 
tion for  the  assertion  of  a  right  after  the  surrender,  than  could 
an  Act  of  Congress,  which  has  been  repealed.  It  has  fre- 
quently been  determined,  that  suits  pending,  which  rest  upon 
an  Act  of  Congress,  fall  with  the  repeal  of  it.  The  reissue  of 
the  patent  has  no  connection  with,  or  bearing  upon,  antecedent 
suits;  it  has  as  to  subsequent  suits.  The  antecedent  suits 
depend  upon  the  patent  existing  at  the  time  they  were 
commenced,  and,  unless  it  exists  and  is  in  force  at  the  time  of 
trial  and  judgment,  the  suits  fail."     It  is  true  that  the  point 
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decided  in  tliat  case  was,  that  the  sarrender  barred  an  action  at 
law  for  a  previous  infringement ;  but  the  ground  upon  which 
the  decision  is  put  is  equally  applicable  to  a  suit  in  equity* 
The  right  is  the  same  in  either  case ;  the  remedy  only  is  dif- 
ferent. It  is  not  perceived  how  a  surrendered  patent  can  be 
the  foundation  of  relief  in  equity  any  more  than  at  law.  The 
case  of  Dental  Vulcanite  Co,  v.  Wetherbee,  (3  Fisher^ 8  Pat, 
Cas,^  87,)  is  referred  to  in  support  of  the  complainant's  mo- 
tion ;  but  the  case  only  shows  that,  in  the  District  of  Massa- 
chusetts, it  is  in  fact  the  usual  practice  to  file  a  supplemental 
bill  upon  a  reissued  patent,  in  aid  of  a  bill  based  upon  the 
original  patent  before  its  surrender.  It  does  not  appear  how, 
or  upon  what  view  of  the  rights  of  the  parties,  that  practice 
was  established.  The  statute  only  declares  that  the  reissued 
patent,  with  thq  corrected  specification,  "  shall  have  the  same 
effect  and  operation  in  law,  on  the  trial  of  all  actions  for 
causes  thereafter  arising,  as  if  the  same  had  been  originally 
filed  in  such  corrected  form."  {R,  S,^  §  4916.)  But  this 
declaration  gives  no  countenance  to  the  idea,  that  the  reissued 
patent  can  be  availed  of  to  sustain  and  render  effectual  a  suit 
the  basis  of  which  is  taken  away  by  the  act  of  the  party  in 
surrendering  his  patent.  It  is  not  in  general  the  function  of 
a  supplemental  bill  to  restore  or  renew  a  cause  of  action  which 
has  ceased  to  exist.  Such  a  bill,  on  the  contrary,  rests  on  the 
equity  of  the  original  bill,  and  seeks  to  apply  it  under  altered 
circumstances,  but  in  the  enforcement  of  the  same  right. 
Taking  this  view  of  the  law,  the  complainant  is  not  entitled 
to  file  the  supplemental  bill,  and,  of  course,  is  not  entitled  to 
the  preliminary  injunction  prayed  for. 

In  order  to  avail  himself  of  any  rights  he  may  have  upon 
the  facts  stated  in  the  supplemental  bill,  the  complainant  must 
proceed  by  original  bill  founded  on  the  reissued  patent,  as  was 
done  in  Orr  v.  Badger^  (7  Law  Reporter^  465.) 

The  motions  must  be  denied. 

« 

George  H,  Yeaman^  for  the  plaintiff. 
Charles  Goepp^  for  the  defendant. 
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The  United  States,  on  the  relation  of  Oran  C.  Michels. 
Thomas  L.  James,  Postmaster  of  the  City  of  New  York. 

a  dause  of  the  Act  of  March  3d,  1876,  (18  U.  S,  Stat,  at  Large,  S11,)  increas- 
log  the  rate  of  postage  on  certain  mail  matter,  is  not  unconstitutional,  al- 
though it  originated  in  the  Senate  and  was  not  an  amendment  to  a  bill  for 
raising  revenue,  originating  in  the  House  of  Representatives,  because  it  is 
not  a  bill  for  raising  revenue,  within  the  meaning  of  article  1,  aeetion  7,  sub- 
division 1,  of  the  Constitution,  which  provides  that  "  all  bills  for  raising  rev- 
enue shall  originate  in  the  House  of  Representatives,  but  the  Senate  may 
propose  or  concur  with  amendments,  as  on  other  bills." 

A  biU  establishing  rates  of  postage  ia  not  a  bill  for  raising  revenue,  within  the 
meaning  of  the  Constitution. 

Post  office  laws  may  be  revenue  laws  without  being  laws  for  raising  revenue. 

(Before  Johnson,  J.,  Southern  District  of  New  York,  December  6th,  1876.) 

Johnson,  J.     The  question  upon  the  merits  presented  in 
this  case  is,  whether  a  clause  of  the  Act  of  Congress,  approved 
March  3d,  1875,  (18  U.  S.  Stat,  at  Large,  377,)  entitled,  «  An 
Act  making  appropriations  for  sundry  civil  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30th,  1876,  and 
for  other  purposes,"  is  or  is  not  constitutional.     The  clause 
referred  to  increases  the  rate  of  postage  upon  third-class  mat- 
ter from  one  cent  for  two  ounces  to  one  cent  an  ounce.     The 
ground  of  fact  on  which  it  is  claimed  that  this  clause  was  not 
constitutionally  enacted  is,  that  the  clause  originated  in  the 
Senate,  and  was  not  an  amendment  to  a  bill  for  raising  rev- 
enue, originating  in  the  House  of  Eepresentatives.     The  pro- 
vision of  the  Constitution,  which  is  claimed  to  render  invalid 
the  clause  in  question,  is  this :  "  All  bills  for  raising  revenue 
shall  originate  in  the  House  of    Kepresentatives,  but   the 
Senate  may  propose  or  concur  with  amendments,  as  on  other 
bills."    {fionst,,  art.  1,  section  7,  eubd.  1.) 
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Certain  legislatiye  measures  are  unmistakably  bills  for  rais- 
ing revenue.  These  impose  taxes  upon  the  people,  either 
directly  or  indirectly,  or  lay  duties,  imposts  or  excises,  for  the 
use  of  the  Government,  and  give  to  the  persons  from  whom  the 
money  is  exacted  no  equivalent  in  return,  unless  in  the  en- 
joyment, in  common  with  the  rest  of  the  citizens,  of  the 
benefit  of  good  government.  It  is  this  feature  which  charac- 
terizes bills  for  raising  revenue.  They  draw  money  from  the 
citizen  ;  they  give  no  direct  equivalent  in  return.  In  respect 
to  such  bOls  it  was  reasonable  that  the  immediate  representa- 
tives of  the  taxpayers  should  alone  have  the  power  to  originate 
them.  'Their  immediate  responsibility  to  their  constituents, 
and  their  jealous  regard  for  the  pecuniary  interests  of  the 
people,  it  was  supposed,  would  render  them  especially  watch- 
ful in  the  protection  of  those  whom  they  represented.  But 
the  reason  fails  in  respect  to  bills  of  a  different  class.  A  bill 
regulating  postal  rates  for  postal  service,  provides  an  equivalent 
for  the  money  which  the  citizen  may  choose  voluntarily  to 
pay.  He  gets  the  fixed  service  for  the  fixed  rate,  or  he  lets  it 
alone,  as  he  pleases  and  as  his  own  interests  dictate.  Bevenue, 
beyond  its  cost,  may  or  may  not  be  derived  from  the  service 
and  the  pay  received  for  it,  but  it  is  only  a  very  strained  con- 
struction which  would  regard  a  bill  establishing  rates  of  post- 
age as  a  bill  for  raising  revenue,  within  the  meaning  of  the 
Constitution.  This  broad  distinction  existing  in  fact  between  • 
the  two  kinds  of  bills,  it  is  obviously  a  just  construction  to 
confine  the  terms  of  the  Constitution  to  the  case  which  they 
plainly  designate.  To  strain  those  terms  beyond  their  primary 
and  obvious  meaning,  and  thus  to  introduce  a  precedent  for 
that  sort  of  construction,  would  work  a  great  public  mischief. 
Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution, 
{see.  880,)  puts  the  same  construction  upon  the  language  in 
question,  and  gives  his  reasons  for  the  views  he  sustains,  which 
are  able  and  convincing.  In  Tucker's  Blackstone  only,  so  far 
as  authorities  have  been  referred  to,  is  found  the  opinion  that 
a  bill  for  establishing  the  post  office  operates  as  a  revenue  law. 
But  this  opinion,  although  put  forth  at  an  early  day,  has  never 
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obtained  any  general  approval ;  but  both  legislative  practice 
and  general  consent  have  concurred  in  the  other  view. 

Another  question  has  arisen,  which  has  some  similarity 
with  that  under  discussion,  and  which,  unless  adverted  to, 
might  give  rise  to  misapprehension.  Thus,  in  United  States 
V.  Jirornlet/y  (12  Ilow.y  88),  the  question  was,  whether  an  Act 
of  Congress  which  gave  a  writ  of  error  in  any  civil  action 
brought  by  the  United  States  for  the  enforcement  of  the  rev- 
enue laws  of  the  United  States,  embraced  within  its  jneaning 
an  Act  to  reduce  rates  of  postage  and  to  prevent  frauds  on  the 
revenue  of  the  post  oflSce  department.  It  was  held,  that  the 
latter  Act  was,  within  the  meaning  of  the  former,  a  revenue 
law  of  the  United  States,  and  that  the  writ  of  error  could  be 
sustained.  The  Court  says:  ^^Kevenue  is  the  income  of  a 
State,  and  the  revenue  of  the  post  office  department,  being 
raised  by  a  tax  on  mailable  matter  conveyed  in  the  mail, 
and  which  is  disbursed  in  the  public  service,  is  as  much  a 
part  of  the  income  of  the  Government  as  moneys  collected 
for  duties  on  imports."  All  this  may  be  conceded,  without  in- 
volving the  conclusion  that  such  a  law  is  an  Act  for  raising 
revenue. 

The  case  of  Warrier  v.  Fowler,  (4  Blotch/.  G.  C.  JR.,  811,) 
though  involving  other  statutes,  was  put  substantially  upon  the 
same  ground  as  the  preceding  case.  It  was  an  action  against  a 
postmaster  for  not  delivering  certain  letters.  The  defendant 
claimed  that,  in  detaining  them,  he  acted  under  the  laws  in  re- 
lation to  the  post  office  department,  and  that  he  was  entitled 
to  have  the  suit  removed  to  the  United  States  Circuit  Court, 
under  the  statute,  as  being  for  an  act  done  under  the  rev- 
enue laws  of  the  United  States.  This  claim  was  sustained 
by  Judge  IngersoU,  holding  the  Circuit  Court  in  this  Dis- 
trict. The  decision  was,  in  my  opinion,  correct,  upon  the 
ground  that,  while  the  post  office  laws  are  revenue  laws, 
within  the  meaning  of  the  statutes  cited,  they  are  not  laws 
for  raising  revenue,  within  the  provision  of  the  Constitu- 
tion. 

VOL.  xin. — 14 
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The  motion  for  a  mandamuB  Bhould  be  denied. 
John  W.  Weedj  for  the  relator. 

Henry  E,  Trernain^  {Assistant  District  Attorney^  for  the 
defendant. 


Neil  Clifford  vs.  John  Coleman  and  others.    In  Equtfy. 

A  motion  to  amend  a  bill,  by  adding  new  parties  defendant,  after  replication 
filed  and  the  production  of  evidence,  it  appearing  that  the  plaintiff  was  in  a 
position  to  make  the  amendment  before  replication  filed,  refused. 

(Before  Johnson,  J.,  Sonthem  District  of  New  York,  December,  '7th,  1876.) 

Johnson,  J.  An  application  to  amend  the  bill  after  repli- 
cation and  the  production  of  evidence  ought  to  be  accompanied 
by  very  satisfactory  proof  that  the  proposed  amendment  could 
not,  with  reasonable  diligence,  have  been  sooner  introduced 
into  the  bill.  The  amendment  asked  for  is  to  add  as  parties 
defendant  George  H.  Newbold  and  Susanna  Newbold  indi- 
vidually and  as  executrix  of  John  A.  Newbold,  deceased. 
Upon  the  case,  as  presented  to  me  on  this  application,  I  am 
satisfied  that  the  complainant  was  in  a  position  to  make  the 
proposed  amendment,  certainly  before  the  replication  was  filed, 
and  that  he  ought  not  now  to  be  allowed  to  change  his  case, 
according  to  the  rules  governing  amendments,  at  such  a  stage 
of  the  cause. 

Motion  denied. 

R.  B,  McMaster^  for  the  plaintiff. 
Oeorge  OaUagher^  for  the  defendants. 
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The  United  States  vs.  Chakles  L.  Lawbence. 

Under  §  1  of  the  Act  of  April  6tb,  1866,  (14  U.  8.  Stat,  ai  Large,  12.)  now 
§  5418  of  the  Reyieed  Statutes  of  the  United  States,  which  provides  a  penalty 
for  the  forging  of  "  any  bid,  proposal,  guarantee,  official  bond,  public  record, 
affidavit,  or  other  writing,  for  the  purpose  of  defrauding  the  United  States,** 
the  words  "other  writing''  includes  an  owner's  oath  required  to  betaken 
before  making 'an  entry  of  goods  at  the  custom  house,  and  an  import  entry, 
and  an  importer's  bond. 

The  fact  that  §  8  of  the  Act  of  March  Sd,  1868,  (12  CT,  8.  Stat,  at  Large,  1S%) 
now  §  6445  of  the  Revised  Statutes  of  the  United  States,  punishes  as  a  misde- 
meanor all  acts  done  in  effecting  an  entry  of  goods,  furnishes  no  reason  why 
forgery  of  writings  used  in  entering  g^ds  at  the  custom  house  should  not  be 
punished  under  §  1  of  the  Act  of  April  6th,  1866. 

It  is  not  necessary  that  an  indictment  founded  on  §  1  of  the  Act  of  1866,  and 
alleging  the  forgery  of  writings  used  in  entering  goods  at  the  custom  house, 
should  allege  the  existence  of  the  goods  mentioned  in  the  writings. 

(Before  Benedict,  J.,  Southern  District  of  New  York,  December  8th,  1875.) 

Benedict,  J.  This  case  comes  before  the  Court  upon  a 
demurrer  to  the  indictment.  The  indictment  contains  nine 
counts,  in  sets  of  three  each.  The  first  count  of  each  set 
charges  the  forging  of  a  certain  writing  for  the  purpose  of 
defrauding  the  United  States.  The  second  count  of  each  set 
charges  the  uttering  of  a  similar  writing,  with  like  intent. 
The  third  count  of  each  set  charges,  that  the  defendant  did 
transmit  to,  and  present  at,  an  office  of  an  officer  of  the  United 
States,  a  writing  similar  to  that  set  forth  in  the  other  counts. 
In  each  count  the  writing  is  set  forth  at  length.  The  writing 
set  forth  in  the  first  set  of  counts  is  what  is  known  as  an 
owner's  oath,  required  by  law  to  be  taken  before  making  an 
entry  of  goods  at  the  custom  house.  The  writing  set  forth  in 
the  second  set  of  counts  is  an  import  entry.  The  writing  in 
the  third  set  of  counts  is  an  importer's  bond.  The  indictment 
is  framed  under  the  Act  of  April  5th,  1866,  (14  V.  S.  Stat  at 
Zarffe,  12,)  now  found  reproduced  in  section  5418  of  the 
United  States  Revised  Statutes,  which  provision  provides  a 
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penalty  for  the  forging  of  "any  bid,  proposal,  guarantee, 
official  bond,  public  record,  affidavit  or  other  writing,  for  the 
purpose  of  defrauding  the  United  States." 

The  first  position  taken  in  support  of  the  demurrer  is,  that 
the  rule  of  construction,  according  to  which  general  words  are 
restricted  by  particular  words,  should  be  applied  to  this  statute, 
and  the  meaning  of  the  words  "  other  writings,"  in  this  pro- 
vision, restricted  so  as  to  exclude  from  the  operation  of  the 
statute  such  writings  as  are  set  forth  in  this  indictment.  The 
rule  here  invoked  is  not  an  arbitrary  rule,  but  one  of  many 
resorted  to  for  the  ascertainment  of  the  intent  of  the  legislator, 
when  such  intent  is  not  otherwise  apparent.  To  apply  it  to 
all  general  words  would  often  defeat  the  intention  of  the  legis- 
lator, and  such,  in  my  opinion,  would  be  its  effect  if  applied  to 
this  statute.  Nothing  in  the  language  used,  nor  in  the  mis- 
chiefs intended  to  be  remedied,  nor  in  the  circumstances  under 
which  the  statute  was  enacted,  indicates  that  the  words  "  other 
writings"  were  used  in  a  restricted  sense,  but  the  contrary. 
Various  writings  are  mentioned,  but  these  writings  have  no 
common  object,  nor  any  characteristic  featares  common  to  all, 
from  which  to  infer  an  intention  to  restrict  the  effect  of  the 
provision  to  any  particular  class  of  writings.  The  language  of 
the  statute  furnishes,  therefore,  no  criterion  by  which  to  re- 
strict its  general  words.  This  statute,  at  the  time  of  its  enact- 
ment, it«  title  and  its  language  show,  was  passed  in  conse- 
quence of  the  decision  of  the  Circuit  Court  in  the  case  of  The 
United  States  v.  Barney^  (5  Blatchf,  C.  C.  -ff.,  294.)  In  that 
case,  the  defendant  was  charged  under  the  Act  of  March  3d, 
1823,  (8  U.  S.  Stat.at  Large^  771,)  with  forging  a  bond  simi- 
lar in  character  to  the  one  set  out  in  this  indictment.  The 
Court  held  that  the  bond  was  not  covered  by  the  Act  of  1823, 
because  that  Act  was  limited  to  writings  forged  for  the  pur- 
pose of  obtaining  money  of  the  United  States.  The  forging 
of  all  writings  other  than  those  made  for  the  purpose  of  obtain- 
ing money  of  the  United  States  being  found  to  be  unpunished 
by  the  Act  of  1823,  the  Act  of  1866  was  passed  almost  imme- 
diately thereafter,  and  in  consequence  of  the  announcement  of 
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that  decision.  The  object  of  the  Act  was  to  cover  the  forging 
of  writings  found  to  be  without  the  scope  of  the  Act  of  1823. 
This  is  made  apparent  by  comparing  the  title  and  the  lan- 
guage of  the  Act  of  1866  with  the  Act  of  1823. 

It  is  further  to  be  observed,  that  the  Act  of  1823  consid- 
ered by  the  Court  in  the  case  of  Barney,  contains  the  same 
general  words  found  in  the  Act  of  1866,  used  in  the  same 
way.  But  it  was  not  contended  in  that  case  that  the  bond 
counted  upon  was  not  covered  by  these  general  words,  while 
the  tenor  of  the  opinion  of  the  Court  plainly  shows  that  the 
general  words  "  other  writings,"  in  the  Act  of  1823,  were  con- 
sidered as  having  their  natural  and  general  meaning,  and  not 
as  restricted  by  the  particular  words  used  in  connection  there- 
with. The  opinion  of  the  Court  upon  the  Act  of  1823  affords, 
therefore,  strong  support  to  this  indictment. 

Furthermore,  inasmuch  as  the  Act  of  1866,  enacted  under 
the  circumstances  stated,  uses  the  words  of  the  Act  of  1823, 
now  under  consideration,  the  inference  must  be,  that  those 
words  were  intended  to  be  understood  in  the  new  Act  as  they 
had  been  understood  by  the  Court  in  the  former  Act.  The  in- 
tention of  the  legislator  being  thus  disclosed,  there  is  no  room, 
therefore,  for  the  application  of  the  rule  of  ejusdem  generis. 

But,  it  is  said,  some  limitation  of  the  general  words  of  the 
Act  of  1866  is  rendered  necessary  by  the  provisions  found  in 
the  3d  section  of  the  Act  of  Mareb  3d,  1863,  (12  U.  S.  Stat, 
at  Large^  7^^),  reproduced  in  section  5445  of  the  Eevised 
Statutes.  The  argument  is  this :  The  Act  of  1863  punishes 
as  a  misdemeanor  all  acts  done  in  effecting  an  entry  of  goods. 
The  writings  set  out  in  this  indictment  s^pear,  on  their  face, 
to  be  elements  of  the  act  of  entering  goods,  and,  if  held  to  be 
covered  by  the  Act  of  1866,  an  absurdity  will  result,  because, 
while  the  completed  transaction  is  punished  as  a  misdemeanor, 
a  part  of  it  may  be  selected  out  and  be  punished  as  a  felony. 
Therefore,  it  is  said,  the  statute  of  1866  must  be  construed  as 
not  applicable  to  any  writing  within  the  scope  of  the  statute  of 
1863,  according  to  which  the  act  here  complained  of  would  be 
pimishable  under  the  Act  of  1863,  and  not  under  the  Act  of 
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1866.  In  respect  to  this  argument,  assuming,  for  the  present, 
that  the  offences  created  bj  the  statute  of  1863  are  misde- 
meanors, and  those  created  by  the  statute  of  1866  are  felonies, 
it  is  to  be  observed,  that  the  statute  of  1863  does  not  neces- 
sarily include  an  act  of  forgery,  nor,  indeed,  any  act  done  in 
the  preparation  of  papers  preliminary  to  an  entry  of  goods. 
A  full  and  proper  effect  is  given  to  the  Act  of  1863,  by  con- 
struing it  as  applicable  to  the  act  of  entering  goods,  and  of 
aiding  in  making  an  entry.  Moreover,  the  entry,  to  be  pun- 
ishable under  the  statute  of  1863,  must  be  made  at  less  than 
the  true  weight  or  measurement,  or  by  a  false  classification  as 
to  quantity  or  value,  or  by  the  payment  of  less  than  the  amount 
of  duties  legally  due.  But,  none  of  these  features  appear 
here,  and  it  cannot,  therefore,  be  said,  that  the  acts  here  com- 
plained of  are  punishable  under  the  statute  of  1863.  Besides, 
it  is  plain  that  an  act  which,  under  some  circumstances,  may 
be  an  element  of  a  transaction  also  punishable  as  a  substantial 
offence,  may,  by  itself,  be  an  offence  when  made  such  by  a 
statute.  It  would  hardly  be  supposed  that  a  defence  to  an  in- 
dictment for  forgery  would  be  made  out  by  showing  that  the 
forged  paper  was  used  to  extort  money,  although,  in  such  case, 
an  indictment  would  lie  for  the  misdemeanor  as  well  as  for  the 
felony ;  and  no  absurdity  arises  although  the  punishment  at- 
tached to  the  felony  be  greater  than  that  prescribed  for  the 
misdemeanor. 

It  must  also  be  remarked,  that,  to  complete  the  offence 
created  by  the  statute  of  1866,  it  is  not  necessary  that  the 
United  States  should  have  been  actually  defrauded.  The  act 
of  forgery,  done  with  the  intent  to  defraud  the  United  States, 
is  the  act  punishable  by  the  statute  of  1866,  and  the  statute 
takes  effect  when  the  forgery  is  committed,  although  no  entry 
of  goods  be  made,  or  any  other  act  done  towards  the  comple- 
tion of  the  fraud ;  and  this  consideration  appears  to  answer  the 
remaining  ground  urged  in  support  of  this  demurrer,  that  the 
indictment  is  bad  because  it  does  not  aver  the  existence  of  such 
goods  subject  to  duty  as  are  referred  to  in  the  writings  set  out. 
The  existence  of  such  goods  would  naturally  appear  in  prov- 
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ing  an  intent  to  defraud  the  United  States,  but  it  is  possible 
that  the  forgery  of  those  writings  with  the  purpose  of  defraud- 
ing the  United  States,  may  be  shown  without  proof  that,  in 
fact,  there  were  at  the  time  any  such  goods. 

Moreover,  in  determining  whether  the  writing  set  forth  is 
sufficient,  without  extrinsic  averments,  to  sustain  a  charge  of 
of  forgery,  ^^all  the  extrinsic  circumstances  tending  to  the 
fraud,  which  are  implied  in  the  writing,  shall  be  taken  to 
exist."  {The  People  v.  Stearns^  21  Wend,^  409.)  Certainly, 
the  existence  of  such  goods  is  implied  in  the  writings  set  forth 
in  this  indictment.  It  is  not  necessary,  in  an  indictment  for 
forgery,  to  set  out  such  a  state  of  things  existing  in  fact,  that 
the  writing,  if  genuine,  would  necessarily  or  probably  affect 
a  right  of  the  United  States.  When  the  writings  appear,  by 
their  language,  to  be  such  that  they  might  have  the  effect  to 
defraud  the  United  States,  it  is  sufficient  to  set  them  out,  aver^ 
ring  generally  the  intent  to  defraud  the  United  States,  but 
omitting  all  extrinsic  circumstances.  (Seie  The  People  y. 
Steame,  above  referred  to,  and  the  cases  there  cited.) 

For  these  reasons  I  am  of  the  opinion  that  the  demurrer 
must  be  overruled. 

Benjamin  B.  Foster ^  {Assietant  Dietriot  Attorney)^  for 
the  United  States. 

Benjamin  F.  Tracy^  for  tiie  defendant. 
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Edwin  M.  Lewis,  Trustee,  &c. 


vs. 


Jay  Gould  and  OTHEBe. 

Under  g  914  of  the  Reyiaed  Statntes  of  the  United  States,  a  pleading  in  a 
suit  at  law  in  this  Court,  which  is  not  authorized  in  a  like  suit  in  a  Court  of 
thiB  State,  will  be  set  aside  on  motion. 

The  common  law  forms  of  pleading  are  no  longer  necessary  in  the  United  States 
Courts  within  the  State  of  New  York,  nor  are  they  admissible,  except  as  they 
may  be  deemed  to  be  substantially  a  compliance  with  the  requirements  of  the 
Code  of  Procedure  of  the  State,  as  to  pleadings. 

(Before  Johnson,  J.,  Southern  District  of  New  York,  December  14th,  1876.) 

Johnson,  J.  The  defendants  move  to  set  aside  the  repli- 
cation, upon  the  ground  that  the  pleading  is  not  authorized  by 
law.  It  is  entirely  clear  that,  if  this  suit  were  in  the  Supreme 
Court  of  the  State  of  New  York,  the  pleading  in  question 
would  be  unauthorized,  and  might  be  set  aside.  The  question 
is,  whether  that  is  also  the  law  of  the  United  States  Courts  in 
this  District.  The  answer  to  this  question  is  given  by  section 
914  of  the  United  States  Bevised  Statutes,  which  enacts  that 
^^  the  practice,  pleadings,  and  forms  and  modes  of  proceeding  in 
civil  causes,  other  than  equity  and  admiralty  causes,  in  the  Cir- 
cuit and  District  Courts,  shall  conform,  as  near  as  may  be,  to 
the  practice,  pleadings,  and  forms  and  modes  of  proceeding 
existing  at  the  time,  in  like  causes,  in  the  Courts  of  record  of 
the  State  within  which  such  Circuit  or  District  Courts  are 
held,  any  rule  of  Court  to  the  contrary  notwithstanding."  Na 
language  can  be  more  direct  or  plainer  than  this  to  convey  the 
will  of  the  Congress,  that  the  pleadings  in  the  Circuit  and  Dis- 
trict Courts  shall  be  conformed  to  those  employed  in  the  State 
practice,  ^^  as  near  as  may  be."  The  qualification  contained  in 
this  last  phrase  is  not  to  be  construed  to  subvert  the  command 
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of  the  statatel  ^^  As  near  as  may  be"  allows  onlj  necessary 
yariAtions  from  the  State  methods,  growing  out  of  the  dif- 
ferent organization  of  the  Comls,  and  other  similar  matters. 

No  one  can  doubt,  that,  if  the  Code  of  Procedure  of  New 
York  had  existed  as  the  law  of  the  State  in  1789  and  1792^ 
the  practice,  pleadings  and  modes  of  procedure  which  it  con- 
tains would,  by  force  of  the  process  Acts  of  those  years,  have 
been  adopted  into  and  become  the  law  of  the  Circuit  and 
District  Courts  of  the  United  States  within  this  State.  Nor 
is  there  any  more  doubt  that  such  was  the  intent  and  is  the 
effect  of  the  section  in  question.  The  common  law  forms  of 
pleading  are  no  longer  necessary  in  the  United  States  Courts 
within  the  State  of  New  York,  nor  are  they  admissible^ 
except  as  they  may  be  deemed  to  be  substantially  a  compliance 
with  the  requirements  of  the  Code  of  Procedure  of  the  State, 
as  to  pleadings.  The  same  view  of  this  statute  was  taken  in 
JBuUer  v.  Young^  by  Sherman,  J.,  in  the  Circuit  Court  for 
the  Northern  District  of  Ohio,  (7  West  Jwr.^  69,)  and  the  same 
principles  of  interpretation  were  applied  to  the  former  process 
Acts.  {Ftnn  v.  HcUme^  21  How.y  481;  Umted  States  v. 
£wkuk^  6  Wallace^  514.) 

The  motion  to  set  aside  the  replication  must  be  granted. 

Sanfordj  Bdbvnson  dk  Woodruffs  for  the  plaintiff. 


Thomas  O.  Shearmam,^  for  the  defendants. 


SODTHEEUI  DISTRICT  OV  NEW  YQEK, 
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Gbobqe  M.  Wheblbb. 

Voder  wctioD  3  of  the  Act  of  Uarch  3d,  IST5,  (IS  U.  S.  Sat.  at  Largt,  411,) 
whioh  reqntres  the  applioatioa  to  the  State  Conrt  for  the  FsmoTal  of  a  cbbm 
into  the  Circait  Court  of  tba  United  States,  to  be  made  "  before  or  at  the 
term  at  irhich  uid  came  could  be  Sret  tried,"  the  term  referreil  to  is  a  t«rm 
oeeaning  after  the  pauage  of  Uis  Act,  and  not  a  term  before  lach  piinag«. 

Where  an  bcUod  at  law  removed  under  aaid  Act  is  at  iaeas  when  removed,  no 
•tber  or  different  pleadings  are  neceoaarj  than  thoae  in  the  State  Ckwrt. 

(Before  Johhsoh,  J.,  Southern  Dialilct  of  New  York,  Deoembar  Slat,  ISIB.) 

Johnson,  J.  The  defendant's  first  application  to  remove 
the  cause  seemB  to  have  been  abandoned  on  account  of  defects 
snppoaed  to  exist  in  tlie  papers  presented  to  the  State  Court. 
The  subsequent  application,  which  is  to  be  regarded  as  made 
on  the  27th  of  April,  1875,  avoided  the  defects  of  the  papers 
used  OD  the  prior  application.  The  rule  being  now  settled, 
that  the  application,  if  sufficient,  by  law  is  effectual  to  remove 
the  cause,  however  it  may  be  disposed  of  by  the  State  Court, 
the  question  now  is  whether  the  defendant  was  iu  time  nuder 
the  Act  of  March  3d,  1875,  (18  U.  S.  Stat,  at  Large,  470.) 
The  Act  was  passed  after  the  commencement  of  the  March 
Circuit,  and  the  application  was  made  during  the  sncceeding 
circuit  term,  and  before  t^e  actual  trial  of  the  causa.  If, 
therefore,  the  statute  means,  by  the  phrase  "  before  or  at  the 
term  at  which  said  cause  could  be  first  tried,"  a  tenn  occurring 
after  the  passage  of  the  Act,  then,  beyond  question,  the  appli- 
cation was  in  time.  That  such  is  the  meaning  of  the  statute 
considerations  concur  to  prove.  The  Act  defines  anew 
risdiction  of  the  Circuit  Courts,  making  it  aabstantially 
Busive  as  the  Constitution  permits,  excepting  oasee  where 
ipreme  Court  lias  original  jurisdiction.    It  tiien  proceeds 
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to  declare,  in  substance,  that  every  civil  suit  of  which  original 
jurisdiction  might  be  taken  by  the  Circuit  Court,  shall,  if 
brought  in  a  State  Court,  be  removable  into  the  Circuit  Court, 
whether  then  pending  or  thereafter  brought.  This  is  the 
grant  of  authority,  and  it  defines  the  subjects  on  which  it  is  to 
operate,  as  all  suits,  pending  or  to  be  brought.  All  are  to  be 
removable.  What  follows  is  merely  detail  as  to  the  manner 
in  which  the  power  is  to  be  exercised.  It  should  receive  a  con- 
struction in  harmony  with  the  grant  of  power.  By  section  3, 
the  party  seeking  a  removal,  is  to  apply  "  before  or  at  the  term 
at  which  said  cause  could  be  first  tried."  If  this  is  taken  to 
mean  a  term  which  occurred  before  the  passage  of  the  law,  it 
to  that  extent  renders  nugatory  the  provision  making  all  suits 
removable,  and  excludes  from  the  privilege  that  large  number 
of  cases  in  which  a  term  at  which  the  cause  could  be  tried  had 
previously  passed  by.  There  is  no  reason  for  such  a  distinc- 
tion, and  the  clause  should  be  construed  to  relate  to  a  term 
occurring  after  the  Act  in  question  became  a  law.  The  ques- 
tion has  been  examined  and  decided  in  the  same  way  by  Judge 
Swing,  of  the  Southern  District  of  Ohio,  in  Andr^wi  E^tb 
V.  Garrett^  (2  Gentral  Law  Jour.^  797.) 

I  consider  this  cause  as  removed  to  this  Court  according  to 
law,  and  the  motion  to  remand  it  should  be  denied. 

A  motion  is  also  made  to  set  aside,  as  irregular,  a  rule  en- 
tered in  the  common  rule  book,  on  the  defendant's  motion,  re- 
quiring the  plaintiffs  to  file  and  serve  a  copy  of  the  declaration, 
or  be  non-prossed.  The  cause  was  at  issue  in  the  State  Court, 
and  a  copy  of  the  record  there  had  been  entered  in  the  Circuit 
Court,  as  the  statute  requires,  and  then  the  statute  goes  on  to 
prescribe,  that, "  the  said  copy  being  entered,  as  aforesaid,  in  said 
Circuit  Court  of  the  United  States,  the  cause  shall  then  pro- 
ceed in  the  same  manner  as  if  it  had  been  originally  com- 
menced in  the  said  Circuit  Court."  As  the  mode  of  pleading 
in  this  State  is  the  same  in  the  United  States  Courts  as  in 
the  State  Courts,  in  actions  other  than  in  equity  or  admiralty, 
by  force  of  section  914  of  the  Revised  Statutes,  no  other  or 
different  pleadings  were  necessary  than  those  in  the  State 
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Court,  and  the  rule  entered  was,  therefore,  irregalar.    {Lewis 
V.  Gould  J  ante^p.  216.) 

These  roles  mnst,  on  the  plaintiffs'  motion,  be  set  aside. 

StiUman  K.  Wightnumy  for  the  plaintiffs. 

Thomas  M.  Wheeler^  for  the  defendant. 


The  Freeman's  National  Bank  of  Boston 

vs. 

0.  Edoab  SiOTH,  Assignee  in  Bankruptct  of  the  Pensa- 
ooLA  Lumber  OoMPAirr.    In  Equtit. 

Under  the  statute  of  New  York  (2  R.  3.,  467,  468,  §§  68  to  66,)  providing  for 
the  Yolantary  dissolation  of  corporations,  it  is  necessary,  on  the  presentation 
of  the  petition  for  dissolntioD,  that  an  order  should  be  entered  calling  on  aU 
persons  interested,  to  show  cause  against  the  prayer  of  the  petition  at  a  time 
not  less  than  three  months  from  the  dat«  of  the  order.  If  this  be  not  done, 
the  proceedings  are  invalid. 

Under  g  6122  of  the  Revised  Statates  of  the  United  States,  it  is  necessary  that 
a  petition  by  a  corporation  involuntary  bankruptcy  should  be  authorized  by  a 
vote  of  a  majority  of  the  corporators  at  a  legal  meeting  called  for  the  purpose. 

Where  the  owner  of  stock  in  a  corporation  dies  before  such  meeting  is  held, 
leaving  no  will,  and  no  administration  on  the  estate  is  granted  before  the  cor- 
poration is  adjudged  bankrupt,  there  is,  as  to  such  stock,  no  corporator. 

Such  meeting  is  not  one  of  the  meetings  of  stockholders,  provided  for  in 
§  21  of  the  statute  of  New  York,  in  regard  to  the  formation  of  corporations 
{Aei  of  February  llth,  1848  ;  Lam  of  1848,  eTiap.  40,  §  21,  p.  69,)  and  it  is  not 
necessary  it  should  be  called  in  the  manner  prescribed  by  said  section. 

(Beibre  Johnbor,  J.,  Southern  District  of  New  York,  December  21st»  1876.) 

Johnson,  J.     Upon  the  question  of  the  jurisdiction  of  the 
Supreme  Court  of  New  York,  to  make  the  order  dissolying 
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the  Pensacola  Lnmber  Company,  I  agree  with  the  learned  Dis- 
trict Judge,  and  for  the  reasons  which  he  has  assigned.  It  is 
only  after  the  notice  required  by  the  statute,  that  the  proper 
judicial  authority  of  the  Court  to  pronounce  a  judgment  of 
dissolution  arises.  In  the  presentation  of  the  petition,  the  stat- 
ute does  not  merely  permit,  but  absolutely  requires,  an  order 
to  be  entered  calling  upon  all  persons  interested,  to  show  cause 
against  the  prayer  of  the  petition  at  some  time  and  place  not 
less  than  three  months  from  the  date  of  the  order.  So  far,  the 
only  power,  even  of  a  discretionary  character,  to  be  exercised 
by  the  Court,  is  the  fixing  of  the  time  and  place  and  person 
for  the.  making  of  the  proper  inquiries.  Upon  the  coming  in 
of  that  report,  the  judicial  power  of  the  Court  is  to  be  exer- 
cised. If  it  shall  appear  to  the  Court  that  the  corporation  is 
insolvent,  or  that,  for  any  reason,  a  dissolution  thereof  will  be 
beneficial  to  the  stockholders  and  not  injurious  to  the  public 
interests,  a  decree  of  dissolution  is  to  be  made.  (N^.  Y.  JR.  /SI, 
vol.  2,  467,  468,  §§  58  to  66.)  The  inquiry  concerns  not  only 
the  parties  who  are  interested  in  the  corporation,  but  also  the 
public  at  large.  For  this  reason,  especially,  is  it  necessary  that 
a  complete  compliance  should  be  exacted,  with  all  the  prelim- 
inary conditions  upon  which  the  power  of  the  Court  to  pro- 
nounce a  dissolution  is  by  the  statute  made  to  depend.  The 
provisions  in  respect  to  notice  stand  in  the  place  of  the  ordi- 
nary process  or  other  proceeding  for  the  commencement  of  a 
suit,  and,  until  they  are  complied  with,  the  authority  of  the 
Court  to  act  judicially  on  the  subject-matter  of  the  petition 
does  not  arise.  In  this  case,  it  appears  affirmatively,  that, 
almost  immediately  upon  the  presentation  of  the  petition,  an 
order  of  dissolution  was  pronounced,  instead  of  an  order  to 
show  cause,  as  required  by  the  statute.  For  this  order  there 
was  no  authority  by  law,  and  it  was,  in  my  judgment,  invalid 
for  all  purposes. 

Assuming  this  conclusion  to  be  well  founded,  the  next 
question  is  as  to  the  validity  of  the  adjudication  in  bankruptcy. 
The  adjudication  is  assailed  upon  the  alleged  ground  that  the 
petition  was  presented  without  proper  authority.    The  statute, 
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(/?.  S,  sec.  5122,)  requires  a  petition  of  an  officer  of  a  corpora- 
tion, dnly  authorized  by  a  vote  of  a  majority  of  the  corpora- 
tors at  any  legal  meeting  called  for  the  purpose.  In  this  case, 
the  corporation  was  such  as  the  Act  includes,  and  the  petition 
was  made  by  an  officer  of  the  corporation,  and  was  made  in 
pursuance  of  a  resolution  adopted  at  a  meeting  of  which  all 
the  living  corporators  had  notice,  and  which  was  called  for  the 
purpose  expressed  in  the  notices,  of  acting  on  the  subject  of 
the  bankruptcy,  and  which  was  attended,  in  person  or  by 
proxy,  by  all  the  living  corporators,  save  the  owner  of  one 
share,  out  of  the  760  shares  into  which  the  capital  stock  was 
divided.  The  resolution,  moreover,  received  the  assent  of  all 
the  corporators  present  and  represented  at  the  meeting.  The 
owner  of  190  shares  of  the  stock,  one  J.  D.  Gardiner,  had 
died  on  the  14th  of  February,  twelve  days  before  the  meeting. 
He  left  no  will,  and  administration  had  not  been  granted  on  his 
estate  when  the  adjudication  in  bankruptcy  took  place.  So 
far,  therefore,  as  that  part  of  the  stock  was  concerned,  there 
was  no  corporator,  for,  no  one  but  the  legally  constituted 
representative  of  the  deceased  could  make  title  to  the  shares, 
and  no  such  representative  then  existed.  It  must,  therefore, 
either  be  declared  to  be  the  law,  that  the  death  of  a  stock- 
holder in  a  corporation  suspends  its  power  to  take  the  neces- 
sary steps  to  go  into  bankruptcy,  or  that  the  language  of  the 
statute  is  satisfied  when  the  word  "  corporator,"  as  therein 
used,  is  taken  in  its  primary  and  obvious  sense,  and  as  mean- 
ing the  persons  who  are  legally  entitled  to  that  character.  It 
is,  of  course,  plain,  that  neither  Mrs.  Gardiner,  the  widow,  nor 
Mr.  Gardiner,  the  son,  of  the  deceased  corporator,  his  next  of 
kin,  became  corporators  or  stockholders  upon  his  death ;  and, 
therefore,  no  action  or  assent  on  their  part  is  of  any  weight  in 
determining  the  question  presented  to  the  Court,  although 
neither  of  them,  nor  the  absent  stockholder.  Knight,  has  raised 
any  objection  to  the  proceeding.  It  seems  to  me,  that  the 
sensible  and  just  construction  of  the  statute  is  the  primary  and 
obvious  one,  that  only  existing  corporators  are  within  the  con- 
templation of  the  statute.     Otherwise,  this  very  important 
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power  of  a  corporation  is  made  dependeDt  upon  the  accident 
of  the  life  or  death  of  the  owner  of  a  single  share  of  stock. 

It  is  claimed,  that  the  21st  section  of  the  New  York  Act 
authorizing  the  formation  of  mannfactnring  corporations,  {Act 
of  February  17th,  1848,  Laws  of  1848,  chap.  40,  §  21,  p.  59,) 
prescribes  the  mode  of  calling  stockholders'  meetings,  and  that 
its  provisions  were  not  complied  with  in  respect  to  the  meeting 
in  question.  But,  the  answer  to  this  is,  that  the  stockholders' 
meetings  referred  to  in  the  section  cited,  are  those  held  for  one 
of  the  purposes  specified  in  the  section,  which  has  no  relation  to 
stockholders'  meetings  In  general.  The  named  purposes  are,  to 
increase  or  diminish  the  amount  of  capital  stock,  to  extend  or 
change  its  business,  or  to  avail  itself  of  the  privileges  or  pro- 
visions of  the  Act.  Neither  of  these  purposes  indudes  or  is 
equivalent  to  the  object  or  purpose  of  the  meeting  in  question^ 
and,  of  course,  the  provisions  of  the  section  have  no  applicar 
tion  in  the  present  case. 

The  grounds  above  stated  cover  substantially  the  argument 
on  which  the  motion  for  an  injunction  was  urged.  I  should 
have  gone  ovqr  them  more  at  length,  but  that  the  interests  of 
the  parties  on  both  sides  require,  and  they  have  requested,  a 
speedy  decision.  I  have,  therefore,  considered  the  matter 
upon  its  merits,  and  have  not  inquired  whether  the  bill  is  to 
be  deemed  to  be  founded  upon  the  supervisory  power  of  this 
Court  over  proceedings  in  bankruptcy,  under  section  4986  of 
the  Eevised  Statutes,  or  whether  it  is  sustainable  on  the 
ordinary  grounds  of  equitable  jurisdiction,  upon  the  facts 
alleged  in  this  case. 

The  injunction  asked  for  must  be  denied,  and  the  tem- 
porary injunction  must  be  dissolved. 


Thomas  M.  North,  for  the  plaintiffs. 
WilUam  li.  Darling,  for  the  defendant. 
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The  Hanover  National  Baitk 

vs. 
Benjamin  E.  Smith,  impleaded  with  Clark  B.  Gtriggs. 

An  action  at  law  at  issae  in  a  State  Court  was  called  for  trial  therein,  and  might, 
in  the  ordinary  [courBC,  have  been  tried.  The  defendant  applied  for  a  post- 
ponement. This  was  refhsed  by  the  Court,  except  upon  terms  of  the  defend- 
ant's consenting  to  a  reference.  This  he  refused  to  do,  but  afterwards,  and 
before  the  trial  was  actually  commenced,  he  consented  to  a  reference  of  the 
same  for  trial,  to  a  person  named.  The  order  was  made  accordingly,  and  the 
immediate  trial,  which  otherwise  must  have  taken  place,  was  thus  aToided. 
The  defendant  then  took  proceedings  to  remove  the  cause  into  this  Court,  under 
section  689,  subdivision  8,  of  the  Revised  Statutes  of  the  United  States,  on  the 
ground  of  prejudice  or  local  influence.  On  a  motion  by  the  plaintiff  to  remand 
the  cause  to  the  State  Court:  Held,  that  the  defendant  had  waived  his  right  to 
claim  a  removal  of  the  cause  under  the  section  above  named. 

A  party  to  a  suit  may,  in  that  particular  suit,  waive  his  right  to  remove  the 
suit  to  the  Federal  Court ;  and  he  may  make  such  waiver  after  the  suit  ia 
brought,  not  only  by  a  stipulation  or  agreement,  but  by  conduct  which  Is 
equivalent  to  a  waiver. 

(Before  Johnson,  J.,  Southern  District  of  New  York,  January  6th,  1876.) 

Johnson,  J.  In  this  case,  the  remoral  into  this  Court  was 
claimed  under  section  639,  subdivision  3,  of  the  Bevised 
Statutes,  and  was  obtained  accordingly.  A  motion  is  now 
made  to  remand  the  cause,  as  improperly  removed.  Before  a 
trial  had  actually  taken  place,  the  defendant  took  the  steps 
pointed  out  by  the  statute,  to  effect  the  removal,  upon  an  affi- 
davit by  the  defendant,  stating  that  he  had  reason  to  believe, 
and  did  believe,  that,  from  prejudice  or  local  influence,  he 
would  not  be  able  to  obtain  justice  in  the  State  Court.  The 
plaintiff  was  a  citizen  of  New  York,  and  the  defendant  Smith 
of  Ohio ;  while  the  other  defendant,  who  had  neither  been 
served  with  process,  nor  appeared,  was  a  citizen  of  Delaware. 
They  were  sued  upon    several   liabilities — Griggs    as    first 
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endorser,  and  Smith  as  second  endorser,  of  a  promissory 
note. 

The  plaintiff  urges,  that  the  removal  cannot  be  sustained, 
because  the  petitioner  had,  by  consenting  to  a  reference  of  the 
cause  for  trial  by  a  particular  person  named,  selected  his  own 
tribunal,  and  had,  by  thus  consenting,  prevented  an  immediate 
trial  of  the  cause.  This,  the  plaintiff  insists,  should  preclude 
the  petitioner  from  claiming  a  removal  of  the  cause,  under  the 
subdivision  of  the  section  of  the  statute  referred  to.  Two 
questions  are  thus  presented— ;/?/'5^,  whether  the  right  of  re- 
moval in  a  particular  case  can  be  waived ;  and,  second,  whether 
such  a  waiver  should,  in  this  case,  be  imputed  to  the  de- 
fendant. 

Upon  the  first  of  these  questions  we  are  not  without  an 
intimation  of  the'opinion  of  the  Supreme  Court,  in  Insurance 
Co.  V.  Morse,  (20  Wallace,  445.)  In  that  case,  under  a  law  of 
"Wisconsin,  a  New  York  insurance  company,  as  a  condition  of 
permission  to  transact  its  business  of  insurance  in  Wisconsin, 
had  made  and  filed  in  the  office  of  the  Secretary  of  State  of 
that  State,  an  appointment  of  an  agent  or  attorney  within 
that  State,  upon  whom  process  might  be  there  served,  and 
had  also  filed  a  written  engagement  that  suits  commenced  in 
the  State  Court  should  not  be  removed  into  the  Courts  of  the 
United  States,  by  the  act  of  the  corporation.  It  was  held  by 
the  Court  that  neither  the  law  of  Wisconsin,  nor  the  agree- 
ment of  the  parties,  could  give  validity  to  a  general  engage- 
ment, made  in  advance  of  any  controversy,  that  the  party 
would  not  avail  himself  of  a  resort  to  the  jurisdiction  of  the 
Courts  of  the  United  States.  Mr.  Justice  Hunt  says,  in 
giving  the  opinion :  "  He  cannot  bind  himself  in  advance,  by 
an  agreement  which  may  be  specifically  enforced,  to  forfeit 
his  rights,  at  all  times,  and  on  all  occasions,  whenever  the  case 
may  be  presented."  This  statement  of  the  ground  of  t^p 
decision  is  preceded  by  other  remarks,  disclosing  the  line  of 
distinction  between  this  general  and  not  lawful  renunciation, 
and  other  particular  acts  of  renunciation  which  the  law  will 
sustain.    He  says :  "  In  a  civil  case,  the  party  may  submit  his 
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particular  suit,  by  his  own  consent,  to  an  arbitration,  or  to  the 
decision  of  a  single  judge.  So,  he  may  omit  to  exercise  his 
right  to  remove  his  suit  to  a  Federal  tribunal,  as  often  as  he 
thinks  fit,  in  each  recurring  case.  In  these  aspects,  any  citizen 
may,  no  doubt,  waive  the  rights  to  which  he  may  be  entitled." 
The  instances  given  show,  that,  in  the  waiver  of  the  right  to 
resort  to  the  Courts  of  the  United  States,  in  a  particular  case, 
only  the  private  right  of  the  individual  is  concerned.  Its 
waiver  touches  no  question  of  public  policy.  Its  effectiveness 
stands  upon  the  maxim,  that  any  man  may  renoimce  a  legal 
right  which  is  conferred  for  his  own  advantage.  The  right 
in  question  may,  therefore,  be  waived  by  any  sufficient  agree- 
ment of  the  party,  as  well  by  direct  consent,  as  by  that 
implied  by  the  non-exercise  of  the  right  in  the  manner 
prescribed  by  law.  A  stipulation  after  suit  commenced  in 
the  State  Court  would,  I  think,  be,  on  the  principles  men- 
tioned, a  complete  bar  to  the  exercise  of  the  right  of  removal ; 
and,  on  the  same  ground,  any  conduct  of  the  party  which  is 
equivalent  to  such  a  waiver  ought  to  be  enforced  as  such  by 
the  Court. 

In  respect  to  the  second  question  stated,  an  examination  of 
the  facts  presented  is  necessary.  The  case  was  called  for  trial, 
and  might,  in  the  ordinary  course,  have  been  tried,  when  the 
defendant  applied  for  a  postponement.  This  was  refused  by 
the  Court,  except  upon  terms  of  the  defendant's  consenting  to 
a  reference.  This  he,  in  the  first  instance,  refused  to  do ;  but 
afterwards,  and  before  the  trial  was  actually  commenced,  he 
consented  to  the  reference  of  the  cause  for  trial,  to  a  person 
named.  The  order  was  made  accordingly,  and  the  immediate 
trial,  which  otherwise  must  have  taken  place,  was  thus  avoided. 
Under  these  circumstances,  the  defendant  ought  to  be  consid- 
ered as  estopped  from  making  an  application  to  remove  the 
cause.  The  case  is  not,  in  my  judgment,  within  the  meaning 
6f  the  statute.  Its  language  is  general,  but  the  right  it  gives 
is  the  right  of  the  party  concerned,  and  he  may  waive  it.  It 
is  to  be  construed  a  if  the  right  to  waive  its  benefit  were 
expressed   in   the   statute.     The  defendant  was  in  time  to 
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apply  for  a  removal  when  his  case  was  caUed  for  trial,  but  his 
consenting  to  a  reference,  under  the  circumstances  shown, 
ought,  in  justice,  and  does,  I  think,  in  law,  preclude  him  from 
a  subsequent  application  to  remove  the  cause.  To  hold  other- 
wise, would  recognize  a  consent  to  a  reference  as  an  aDowable 
resort  to  gain  the  postponement  of  a  cause,  and  the  consequent 
extension  of  the  time  limited  for  its  removal  into  the  Circuit 
Court. 

The  motion  to  remand  the  cause  to  the  Supreme  Court  of 
the  State  of  New  York  must  be  granted. 

Tracy ^  Olmatead  <&  Tracy ^  for  the  plaintiffs. 

Lewis  Sanders^  for  the  defendant. 


Orrix  a.  Bills 


V8, 


The  New  Orleans,  St.  Louis  and  Chicago  Railroad 

Company. 


An  action  at  law  commenced  in  a  State  Court  by  snmmoDS  and  complaint  was 
removed  into  this  Court  before  issoe  joined.  Before  removal,  an  attachment 
had  been  issued  in  the  suit,  according  to  the  law  of  the  State,  and  a  reference 
made  to  take  the  deposition  of  a  witness  to  be  used  on  a  motion  in  the  suit 
After  removal,  the  defendant  entered  a  rule  in  this  Court  requiring  the 
plaintiff  to  declare,  and  the  plaintiff  entered  a  rule  in  this  Court  requiring  the 
defendant  to  plead.  The  plaintiff  now  moved  to  set  aside  the  first  rule,  and 
the  defendant  moved  to  set  aside  the  second  rule,  and  the  plaintiff  also  moved 
for  leave  to  proceed  in  the  reference  so  made  and  pending,  in  accordance  with 
the  statute  of  New  York :  Held,  that  all  three  of  the  motions  must  be  granted. 

As  a  complaint  had  been  put  in  in  the  State  Court,  no  further  pleading  on  the 
part  of  the  plaintiff  was  necessary. 
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Nor  WAS  there  any  occasion  for  the  plaintiff  to  enter  a  rule  to  plead  against  the- 
defendant,  there  being  no  such  practice  in  the  State  Court 

The  provisions  of  sections  646,  914  and  916  of  the  Revised  Statutes  of  the  United 
States,  and  of  sections  4  and  6  of  the  Act  of  March  8d,  1876,  {IS  U.  8,  Stat  aC 
Large,  471, 472,)  show  an  intention  to  secure  in  each  State  one  method  of  pro- 
cedure in  all  common  law  cases,  and  to  attain  that  result  by  adopting,  in 
general,  the  procedure  of  the  State  Courts  in  the  respective  States. 

The  distinction  between  law  and  equity  is  preserved,  both  in  substance  and  in 
procedure,  and  the  provisions  of  positive  statutes  of  the  United  States  are  not 
invaded ;  but,  in  the  absence  of  such  provisions,  the  State  practice  prevails. 

(Before  Johnson,  J.,  Southern  District  of  New  York,  January  6th,  1876.) 

Johnson,  J.  This  cause  was  commenced  by  summons  and 
complaint  in  the  Supreme  Court  of  the  State  of  New  York. 
An  attachment  was  obtained  in  the  case  according  to  the  law 
of  the  State,  and,  in  the  course  of  the  proceedings  to  render 
the  attachment  effectual,  a  reference  was  made  to  Mr.  Edsall 
to  take  the  affidavit  or  deposition  of  one  Kelly,  to  be  used  on 
a  motion  in  the  action.  While  this  reference  was  pending,  the 
action  was  removed,  on  the  application  of  the  defendant,  to 
this  Court.  The  action  was  founded  upon  a  claim  at  law,  as 
distinguished  from  equity,  and  had  not  reached  an  issue  when 
it  was  removed,  no  answer  having  been  put  in. 

As  a  complaint  had  been  put  in  in  the  State  Court,  no  fur- 
ther pleading  on  the  part  of  the  plaintiff  was  necessary,  and 
there  was,  consequently,  no  occasion  for  entering  a  rule  requir- 
ing him  to  declare.  That  rule,  taken  by  the  defendant,  must 
be  set  aside. 

On  the  same  ground,  there  was  no  occasion  for  the  plaintiff 
to  enter  a  rule  to  plead  against  the  defendant ;  for,  in  that  re- 
spect, also,  the  practice  in  the  Circuit  Court  must  be  con- 
formed to  that  in  the  State  Court,  in  obedience  to  section  914 
of  the  Revised  Statutes.     That  rule  must,  also,  be  set  aside. 

The  plaintiff  further  asks  for  an  order  of  this  Court  in  re- 
spect to  the  attachment  proceedings  and  the  reference  ordered 
therein,  pending  which  the  cause  was  removed  to  this  Court. 
Several  provisions  of  the  statutes  of  the  United  States  bear 
upon  this  question.  In  addition  to  the  provisions  of  section 
914  of  the  Revised  Statutes,  by  which  the  practice,  pleadings, 
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and  forms  and  modes  of  proceeding  in  the  State  Courts,  as 
they  may  exist  from  time  to  time,  are  adopted,  to  govern  in 
the  Circuit  and  District  Courts,  in  civil  causes  other  than 
equity  and  admiralty,  the  next  section,  (915,)  contains  a  dis- 
tinct rule  in  respect  to  attachments.  By  that  section,  in  com- 
mon law  causes,  the  plaintiff  is  entitled,  in  the  Circuit  and 
District  Courts,  to  similar  remedies,  by  attachment  or  other 
process  against  the  property  of  the  defendant,  as  were  then 
provided  (June,  1872,  17  V.  S.  Slat,  at  Large,  197,)  by  the 
laws  of  the  State  in  which  those  Courts  were  held,  for  the 
Courts  thereof.  It  was  further  provided,  that,  from  time  to 
time,  (in  the  future,)  the  Circuit  and  District  Courts  might,  by 
general  rules,  adopt  such  State  laws  as  might  be  in  force  in 
the  States  where  they  should  be  held,  in  respect  to  attach- 
ments and  other  process .  against  the  property  of  defendants. 
But  it  was  provided  that  similar  preliminary  affidavits  or  proofs, 
and  similar  security  to  that  required  by  the  State  laws,  should 
be  furnished  by  the  party. 

In  addition  to  these  provisions,  which  relate  to  attach- 
ments sued  out  in  the  United  States  Courts,  there  are  special 
provisions  as  to  attachments  procured  in  the  State  Courts  in 
causes  afterwards  removed  into  the  Circuit  Courts  of  the 
United  States.  Thus,  section  ^^^  of  the  Revised  Statutes 
provides,  that  "any  attachment  of  the  goods  or  estate  of  the 
defendant,  by  the  original  process,  shall  hold  the  same  to  an- 
swer the  final  judgment,  in  the  same  manner  as,  by  the  laws  of 
such  State,  they  would  have  been  held  to  answer  final  judg- 
ment had  it  been  rendered  by  the  Court  in  which  the  suit  was 
commenced."  This  section,  the  constniction  of  the  latter  part 
of  which  is  rendered  difficult  by  the  substitution  of  the  word 
"  State,"  probably,  for  "  United  States,"  is  followed,  in  the  Act 
of  March  3d,  1875,  (18  U.  S.  Stat,  at  Large,  471,  sec.  4,)  by 
the  provision,  "  that,  when  any  suit  shall  be  removed  from  a 
State  Court  to  a  Circuit  Court  of  the  United  States,  any 
attachment  or  sequestration  of  the  goods  or  estate  of  the  de- 
fendant, had  in  such  suit  in  the  State  Court,  shall  hold  the 
^oods  or  estate  so  attached  or  sequestered,  to  answer  the  final 
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judgment  or  decree,  in  the  same  manner  as,  by  law,  they 
would  have  been  held  to  answer  final  judgment  or  decree,  had 
it  been  rendered  by  the  Court  in  which  such  snitwascom- 
menced ;  *  *  *  *  and  all  injunctions,  orders,  and  other  pro- 
ceedings, had  in  such  suit,  prior  to  its  removal,  shall  remain  in 
full  force  and  effect  until  dissolved  or  modified  by  the  Court 
to  which  such  suit  shall  be  removed."  Section  6  of  the  same 
Act  likewise  provides,  that  the  Circuit  Court  shall,  in  all  suits 
removed  under  the  provisions  of  that  Act,  proceed  therein  as 
if  the  suit  had  been  originally  commenced  in  the  Circuit  Court, 
and  the  same  proceedings  had  been  taken  in  such  suit,  in  said 
Circuit  Court,  as  shall  have  been  had  therein  in  such  State 
Court,  prior  to  its  removal.  Taking  all  these  provisions  to- 
gether, I  think  it  plain,  that  it  is  the  intention  of  the  law  mak- 
ing power,  as  disclosed  by  the  direction  for  conformity,  in  re- 
spect to  attachments  in  original  suits,  to  the  laws  of  the  States^ 
by  the  direction  to  proceed  in  removed  suits  as  if  they  had 
been  originally  begun  in  the  Circuit  Court,  and  as  if  what  had 
been  done  in  the  State  Court  had  taken  place  in  the  Circuit 
Court,  and  by  the  other  provisions  which  have  been  referred 
to,  to  secure,  in  each  State,  one  method  of  procedure  in  all 
common  law  cases,  and  to  attain  that  result  by  adopting  in 
general  the  procedure  of  the  State  Courts  in  the  respective 
States.  If  this  view  is  not  allowed  to  govern,  then  I  fail  to 
see  how  the  clear  indications  of  the  legislative  will  in  respect 
to  attachments  are  to  be  carried  out.  If  it  does  govern,  then 
the  practice  and  procedure  of  this  Court  is  as  well  defined  as 
that  of  the  State  Court,  and  can  be  applied  in  practice  by  the 
body  of  the  profession,  which  has  been  bred  up  in  the  State 
practice  as  it  now  exists,  and  is,  to  a  great  degree,  ignorant  of 
that  practice  which  preceded  it.  Of  course,  the  distinction  be- 
tween law  and  equity  is  preserved,  both  in  substance  and  in 
procedure,  and  the  provisions  of  positive  statutes  of  the  United 
States  are  not  invaded ;  but,  in  the  absence  of  such  provisions, 
the  State  practice  prevails. 

Entertaining  these  views,  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  proceed  in  the  reference  pending  when  the  cause 
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was  removed,  in  accordance  with  the  laws  of  Xew  York  in 
that  behalf;  and  that  the  order  asked  for  in  thit  respect 
should  be  granted. 

Lucius  E.  Chittenden^  for  the  plaintiff. 

Francis  xT.  Bangs^  for  the  defendants. 


Charles  P.  Warner 

vs. 

The  Pennsylvania  Railroad  Company. 

A  suit  in  a  State  Court,  which  falls  within  the  description  of  suits  remoyable  into 
this  Court,  may  be  removed,  although  it  could  not  originally  have  been  brought 
in  this  Court. 

That  principle  is  not  changed  by  the  provision  of  section  5  of  the  Act  of  March 
3d,  1875,  (18  U.  S.  Slat,  at  Large,  472,)  which  provides  for  the  dismissal  or 
remanding  by  this  Court  of  suite  not  really  and  substantially  involving  a  dis- 
pute or  controversy  within  the  jurisdiction  of  this  Court. 

Under  §  3  of  said  Act  of  1875,  which  provides  that  a  suit  cannot  be  removed 
unless  the  application  for  removal  is  made  before  or  at  the  term  at  which  the 
cause  could  be  first  tried,  if  the  term  at  which  the  cause  could  otherwise  be 
first  tried  is  one  which  occurs  during  the  time  a  trial  of  the  cause  is  stayed 
by  an  order  of  the  State  Courts  it  is  not  such  a  term  as  is  meant  by  the 
statute. 

(Before  Johnsok,  J.,  Southern  District  of  New  York,  January  7th,  1876.) 

Johnson,  J.  The  plaintiff  applies  to  have  this  cause  re- 
manded to  the  State  Court,  upon  the  ground  that  this  Court 
has  no  jurisdiction,  the  defendant  being  a  corporation  created 
under  the  laws  of  Pennsylvania,  and,  therefore,  not  an  inhab- 
itant of  this  District,  nor  capable  of  being  found  therein,  within 
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the  meaning  of  section  1  of  the  Act  of  March  3d,  1875,  (18 
U.  S.  Stat,  at  Large,  470.)  But,  this  view  assumes  that  the 
jurisdiction  of  the  Court  in  respect  to  causes  removed  is 
limited  in  the  same  way,  in  respect  to  inhabitancy  and  being 
found  in  the  District,  as  it  is  in  respect  to  suits  originally 
brought  in  the  Court.  It  was,  however,  well  settled,  previous 
to  the  Act  of  1875,  above  referred  to,  that  these  restrictions 
upon  the  jurisdiction,  in  respect  to  suits  originally  brought  in 
the  Court,  did  not  apply  to  suits  otherwise  capable  of  being 
removed  ;  and  that  a  suit  in  a  State  Court,  which  fell  within 
the  description  of  removable  causes,  might  be  removed,  al- 
though it  could  not  originally  have  been  brought  in  the  Cir- 
cuit Court..  (Barney  v.  Globe  Banl'^  5  Blatchf,  C.  C,  JR., 
107;  Sayles  v.  JV.  West,  Lu.  Co.,  2  Curtis'  C.  C.  7?.,  212.) 
It  is  now  urged,  that  section  5  of  the  same  Act  has  introduced 
a  different  rule.  That  section  provides,  that,  if  a  suit  com- 
menced in  a  Circuit  Court,  or  removed  there  from  a  State 
Court,  afterwards  appears  not  to  involve  really  and  substan- 
tially a  dispute  or  controversy  within  the  jurisdiction  of  said 
Circuit  Court,  or  that  the  parties  to  the  suit  have  been  im- 
properly or  coUusively  made  or  joined,  either  as  plaintiffs  or 
defendants,  for  the  purpose  of  creating  a  case  cognizable  or 
removable  under  the  Act,  the  Court  shall  dismiss  it,  or  remand 
it  to  the  State  Court.  All  that  is  necessary  to  bring  the  case 
really  and  substantially  within  the  jurisdiction  is,  that  it  in- 
volves a  controversy  of  the  character,  either  as  to  the  subject- 
matter  or  the  parties,  specified  in  either  the  section  which 
defines  the  jurisdiction  by  original  suit,  or  that  which  author- 
izes removal  and  the  acquisition  of  jurisdiction  in  that 
manner.  j 

In  this  case,  the  controversy  is  between  citizens  of  different 
States,  and  was  pending  in  the  State  Court  within  this  Dis- 
trict. It  is  true,  that  the  defendant  could  not  have  been  orig- 
inally proceeded  against  in  this  Court ;  but  it  has,  upon  its  ' 
own  motion,  come  into  this  Court,  and  has  thus  placed  itself 
in  a  position  where  it  could  not  question  its  jurisdiction,  even 
if  it  desired  to  do  so.    {Bushnell  v.  Kennedy ^  9  Wallace,  387, 
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393,  394.)  It  comes  here,  not  as  originally  subject  to  the 
eompnlsory  jurisdiction  of  this  Court,  but  as  entitled  to  the 
privilege  of  a  resort  to  its  authority,  under  the  statute  re- 
ferred to. 

Another  point  is  suggested  as  ground  for  the  motion, 
and  that  is,  that  the  application  to  remove  was  made  too  late. 
It  was  decided  in  The  Merchants^  cfe  Manufacturer^  Bank  v. 
Wheeler^  {ante  p,  218,)  that  the  phrase  of  section  3  of  the  Act 
of  March  3d,  1875,  fixing  the  time  when  the  application  to 
remove  must  be  made,  "  the  term  at  which  said  cause  could  be 
first  tried,"  must  be  construed  to  mean  a  term  after  the  law 
mentioned  took  effect.  In  this  case,  therefore,  such  a  term 
was  one  occurring  after  the  3d  of  March,  1875.  At  that  time, 
it  appears  by  the  record  that  a  stay  of  proceedings  in  the  cause 
existed,  upon  an  order  requiring  the  plaintiff  to  file  security 
for  costs,  which  had  been  granted  before  the  Act  in  question 
became  a  law.  On  the  30th  of  March,  in  an  order  for  a  com- 
mission for  the  examination  of  witnesses,  the  trial  of  the  cause 
was  stayed  until  the  return  of  the  commission.  This  staycon- 
tinued  until  after  the  petition  for  removal  was  presented. 
The  question,  therefore,  in  this  regard,  is,  whether,  where  a 
trial  is  stayed  by  order  of  the  Court,  a  term  occurring  during 
such  stay  can  be  said  to  be,  within  the  meaning  of  the  statute, 
a  term  at  which  the  trial  could  be  had.  When  no  legal  ob- 
stacle to  a  trial  exists  at  a  particular  term,  it  may  be  said  that 
the  trial  could  be  had  at  that  term,  although,  in  point  of  fact, 
the  state  of  the  business  of  the  term  may  satisfy  the  Court 
that  the  particular  cause  will  not  be  called  for  trial.  But,  if  a 
legal  obstacle  exists  to  a  trial  at  a  particular  term,  it  is  difiicult 
to  see  in  what  just  sense  it  can  be  said  that  the  trial  could  be 
had  at  that  term.  The  general  purpose  of  the  statute  is  to 
require  diligence  in  making  the  application  to  remove.  It 
must  be  made  before  the  trial,  and  before  or  at  the  earliest 
term  at  which  a  trial  could  be  had.  But,  if,  by  reason  of  a 
stay  of  proceedings,  or  for  any  other  cause,  the  case  could  not 
be  brought  to  trial  at  a  particular  term,  even  if  it  were  the 
only  case  pending,  then  that  is  not  such  a  term  as  is  described 
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in  the  statute.  The  application  to  remove,  in  this  ease,  was, 
therefore,  made  in  time,  having  been  made  before  or  at  the 
term  at  which  the  cause  could  be  first  tried,  occurring  after  the 
passage  of  the  statute. 

The  motion  to  remand  must  be  denied. 

Dennis  McMahon^  for  the  plaintiff. 
Charles  F,  Sanford^  for  the  defendants. 


J.  C.  Frese  and  Co.  vs.  Edward  Bachof.    In  Equity. 

The  plaintiffs  had  a  right  to  ase,  as  a  trade-mark,  in  connection  with  packages 
of  a  medical  preparation  put  up  and  sold  by  them,  and  known  as  "  Hamburg 
tea,**  the  words  '*  J,  C.  Frese  A  Co.,  Hopfensack,  6,  Hamburg,"  in  an  oval.  The 
defendant  had,  at  one  time,  sold  his  article  of  Hamburg  tea  in  packages,  with 
a  label  containing  the  name  of  "  J.  C.  Frese  <b  Co."  Although  he  claimed  to 
have  discontinued  the  use  of  such  label:  Hddf  that  he  had  rendered  himself 
liable  to  an  injunction  in  that  respect. 

The  plaintiffs  also  made  a  claim  to  the  color  of  the  wrappers  and  notices  and 
directions  tied  up  with  the  wrappers,  and  also  to  the  general  size  and  appear- 
ance of  the  packages  in  which  they  had  been  accustomed  to  sell  their  Hamburg 
tea,  i  ndependently  of  such  trade-mark  or  label.  The  defendant's  packages  were 
of  the  same  size  and  general  shape  as  those  of  the  plaintiffs,  and  the  color  of 
the  envelopes  and  of  the  printed  notices  and  directions  for  use,  tied  up  with 
the  envelopes,  was  nearly  the  same ;  but  the  labels  on  the  plaintiffs'  packages 
contained,  in  a  plain  round  label,  the  words  "J.  C.  Frese  <fe  Co.,"  and,  embossed 
in  an  oval,  on  an  oblong  white  label,  the  words  "  J,  C.  Frese  A  Co.,  Hopfen- 
sack, 6,  Hamburg,"  while  the  defendant's  labels  contained,  in  a  round  white 
label,  the  name  "  £d.  Bachof  <&  Co.,"  and,  on  an  oblong  white  label,  embossed 
in  an  oval,  "  £d.  Bachof  <&  Co.,  No.  39,  Hamburg:  "  Held,  that,  on  this  branch 
of  the  case,  a  preliminary  injunction  must  be  refused. 

(Before  Johnson,  J.,  Southern  District  of  New  York,  January  10th,  1876.) 

Johnson,  J.     The  plaintiffs  have  been,  for  a  long  time,  ac- 


JANUARY,  1876.  235 


Frese  v.  Bachof. 


customed  to  put  up  and  sell  a  medical  preparation  known  as 
"  Hamburg  tea,"  and  have  used,  in  connection  with  it,  as  a 
trade-mark,  the  words  '*  J.  0.  Frese  &  Co.,  Hopf  ensack,  6,  Ham- 
burg," in  an  oval,  applying  it  more  commonly  on  a  white 
label,  in  raised  characters.  I  consider  that  their  right  to  the 
use  of  this  trade-mark,  to  distinguish  the  Hamburg  tea  sold  by 
them,  is  established.  It  is  shown  that  the  defendant  did,  at 
one  time,  sell  his  article  of  Hamburg  tea  in  packages,  with  a 
label  containing  the  name  of  "  J.  C.  Frese  &  Co.,"  and  also 
with  another  white  label  bearing  a  strong  general  resemblance 
to  the  white  label  of  the  plaintiffs.  Although  he  claims  to 
have  discontinued  the  use  of  these  labels,  he  has,  nevertheless, 
rendered  himself  liable  to  an  injimction  in  that  respect. 

The  plaintiffs,  however,  present  a  larger  claim.  This  is  to 
the  color  of  the  wrappers  and  notices  and  directions  tied  up 
with  the  wrappers,  and  also  to  the  general  size  and  appearance 
of  the  packages  in  which  they  have  been  accustomed  to  sell 
their  Hamburg  tea,  independent  of  the  trade-mark  or  label 
which  has  been  already  spoken  of.  The  defendant's  packets 
are  of  the  same  size  as  those  of  the  plaintiffs ;  but  this  is  be- 
cause the  quantity  is  what  a  purchaser  usually  desires.  The 
general  shape  is  the  same ;  but  this  arises  from  the  physical 
properties  of  the  compound,  which  would  most  readily  take 
that  shape  in  being  tied  up  for  sale.  The  color  of  the  en- 
velopes, and  of  the  printed  notices  and  directions  for  use,  tied 
up  with  the  envelopes,  is  nearly  the  same,  and  might  mislead, 
but  for  the  printed  or  stamped  label.  Those  on  the  plaintiffs' 
packets  contain,  in  a  plain  round  label,  the  words  "  J.  C.  Frese 
&  Co.,"  and,  embossed  in  an  oval,  on  an  oblong  white  label, 
the  words  "  J.  C.  Frese  &  Co.,  Hopfensack,  6,  Hamburg."  The 
defendant's  labels,  with  equal  distinctness,  contain,  in  a  round 
white  label,  the  name  "  Ed.  Bachof  &  Co.,"  and  on  an  oblong 
white  label,  embossed  in  an  oval,  "Ed.  Bachof  &  Co.,  No.  39, 
Hamburg."  I  am  by  no  means  clear,  that,  as  the  case  stands, 
the  plaintiffs  have  made  out  any  appropriation  to  their  own  ex- 
clusive use  of  the  colored  wrappers  and  form  of  packages  em- 
ployed.    On  the  contrary,  in  these  particulars,  I  am  inclined, 
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upon  the  proofs,  to  the  conclusion  that  both  plaintiffs  and  de- 
fendant have  employed  the  common  method  used  in  Ger- 
many for  putting  up  medicinal  teas.  Nor  do  I  find,  nor  have 
I  been  referred  to,  any  case,  in  which,  on  such  resemblances 
alone,  apart  from  names  or  labels  containing  imitative  matter, 
it  hafi  been  held  that  an  injunction  would  lie.  These  questions, 
however,  it  is  not  necessary,  in  this  stage  of  the  cause,  to  de- 
cide. To  a  preliminary  injunction  the  plaintiffs  are  not,  on 
this  branch  of  the  case,  entitled.  Neither  party  has  any  ex- 
clusive right  in  the  article  known  as  Hamburg  tea,  which  ap- 
pears to  be  a  compound  known  in  the  German  books  of  medi- 
cine ;  nor  do  the  plaintiffs  at  present  appear  to  have  any 
special  right  in  respect  to  the  form,  size  and  color  of  the  pack- 
ages, the  labels  upon  which  are  sufficient  to  distinguish,  even 
to  a  careless  observer,  the  one  from  the  other. 

A  preliminary  injunction  must  issue  against  the  defend- 
ant, restraining  him  from  the  use  of  the  name  of  "  J.  C.  Frese 
&  Co.,"  and  from  that  of  the  trade-mark,  or  label,  "J.  C. 
Frese  &  Co.,  Hopf  ensack,  6,  Hamburg,"  on  packages  of  Ham- 
burg tea,  and  the  residue  of  the  injunction  asked  for  is  denied. 

* 

Arthur  V.  Briesen,  for  the  plaintiffs. 

Edwin  M,  Wight,  for  the  defendant. 
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Elmobe  a.  Kent  vs.  The  Dawson  Bank. 

A  bank  in  Illinois,  owning  a  draft  drawn  on  one  W.,  in  Washington,  North  Caro- 
lina, transmitted  it  by  mail  to  a  bank  at  Wilmington,  North  Carolina*  with 
directions  to  collect  and  remit  the  returns.  W.  resided  170  miles  from  Wil- 
mington. The  Wilmington  bank  credited  the  draft  to  the  Illinois  bank,  and 
entered  it  for  collection,  and  so  advised  the  latter  by  a  letter  mailed  at  Wil- 
mington, and  tlien  sent  the  draft  to  B.,  a  banker  at  Washington,  who  was  its 
correspondent  and  collecting  agent  there.  B.  collected  the  draft,  but  failed 
before  remitting  the  amount  to  the  Wilmington  bank,  although  in  good  credit 
when  the  draft  was  sent  to  him.  In  a  suit  brought  by  the  assignee  of  the 
Illinois  bank  against  the  Wilmington  bank,  to  recover  the  amount  of  the 
draft :  Held,  that  the  plaintiff  was  entitled  to  recover. 

The  contract  of  the  defendant  was  made  in  North  Carolina,  and  to  be  wholly 
executed  there,  and  was  not  governed  by  the  law  of  Illinois,  but  by  that  of 
North  Carolina. 

The  question  of  the  liability  of  the  defendant  for  the  default  of  B.  is  an  open 
one,  so  far  as  any  statute  or  judicial  decision  in  North  Carolina  is  concerned, 
to  be  determined  by  the  general  principles  of  commercial  law. 

An  undertaking  to  "  collect "  is  not  merely  an  undertaking  to  select  a  suitable 
agent,  and  transmit  the  paper  to  him  to  collect  as  agent  for  the  owner,  but  is 
an  undertaking  to  respond  for  any  default  of  the  agent  selected. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  January  13th,  1876.) 

Wallace,  J.  The  plaintiff,  as  assignee  of  the  Com  Ex- 
change National  Bank,  of  Chicago,  Illinois,  brings  this  action 
to  recover  of  the  defendant  the  amount  of  a  draft  sent  to  the 
defendant  for  collection.  A  draft  drawn  upon  one  Wiswall, 
of  Washington,  North  Carolina,  and  owned  by  the  Com  Ex- 
change National  Bank,  was  transmitted  by  mail  by  the  latter 
to  the  defendant,  at  Wilmington,  North  Carolina,  with  direc- 
tions to  collect  and  remit  the  returns.  The  residence  of  the 
drawee  was  distant  from  the  defendant's  place  of  business 
170  miles.  Upon  receipt  of  the  letter  from  the  Com  Ex- 
change National  Bank,  the  defendant  replied,  stating,  in  sub- 
stance, that  the  draft  had  been  credited  to  the  Com  Exchange 
National  Bank  and  entered  for  collection  ;  and  thereupon  the 
defendant  transmitted  the  draft  to  Burbank  &  Gallagher, 
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bankers  at  Washington,  N.  C,  who  were  the  correspondents 
and  collecting  agents  of  the  defendant  at  that  place.  Burbank 
&  Gallagher  collected  the  draft,  but  fafled  before  remitting 
the  amount  to  the  defendant,  and  the  proceeds  passed  to  their 
assignees  in  bankruptcy.  They  were  in  good  credit  at  the 
timd  the  draft  was  forwarded  to  them  by  the  defendant. 

Two  questions  arise  upon  these  facts :  Jirst — are  the  rights 
of  the  parties  to  be  determined  by  the  law  of  Illinois  or  by 
that  of  North  Carolina  ?  second — is  the  defendant  liable  for 
the  default  of  Burbank  &  Gallagher,  on  the  theory  that  they 
were  its  agents  and  it  was  responsible  for  their  miscarriage,  or, 
is  it  exonerated,  on  the  theory  that  its  duty  towards  the  Com 
Exchange  !N^ational  Bank  was  discharged  upon  transmitting 
the  draft,  with  proper  directions,  to  competent  and  responsible 
agents  at  the  drawee's  place  of  residence? 

If  the  rights  of  the  parties  are  to  be  governed  by  the  law 
of  Illinois,  the  plaintiff  cannot  recover,  as  the  adjudications  of 
the  highest  Court  of  that  State  settle  the  question  involved  in 
favor  of  the  defendant.  (Fay  v.  Strawn^  32  Illinois^  296 ; 
^ina  ln%,  Co,  v.  Alton  City  Bank^  25  Id,^  243.)  It  is  urged, 
for  the  defendant,  that  the  contract  between  the  parties  orig- 
inated by  the  letter  enclosing  the  draft  mailed  at  Chicago,  and 
was  not  complete  until  the  Com  Exchange  National  Bank  re- 
ceived the  letter  of  the  defendant  in  reply,  acknowledging  the 
receipt  of  the  draft  and  assuming  to  undertake  its  collection, 
and  was,  therefore,  wholly  made  in  the  State  of  Illinois.  The 
sufficient  answer  to  this  position  is,  that  the  proposition  of  the 
Com  Exchange  Natiopal  Bank  to  the  defendant,  expressed  by 
the  letter  of  the  latter,  was  assented  to  at  the  place  where  the 
defendant  mailed  its  letter  in  reply,  and  then  became  obliga- 
tory upon  the  parties.  Irrespective  of  this  test,  the  contract 
was  one  which  was  to  be  wholly  executed  in  the  State  of  North 
Carolina.  The  place  of  performance  of  a  contract  is  generally 
a  controlling  consideration  by  which  to  determine  the  lex  loci 
contractus^  and  where,  as  here,  the  contract  was  both  made  in 
North  Carolina  and  was  to  be  performed  there,  it  is  clear 
that  the  case  must  be  controlled  by  the  law  of  that  State.     It 
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is  not  claimed  that  any  statute  exists  in  the  State  of  !N'orth 
Carolina  which  affects  the  rights  of  the  parties,  or  that  the 
Courts  of  that  State  have  passed  upon  the  direct  question  here, 
but  the  testimony  of  experts,  lawyers  of  that  State,  has  been 
produced,  by  which  it  appears,  that  the  question  is  yet  an  open 
one,  to  be  determined  by  the  general  principles  of  commercial 
law,  as  recognized  by  that  State  in  common  with  the  other 
States  of  the  Union.  The  question,  then,  is,  whether,  upon 
the  facts,  the  bank  receiving  the  paper  becomes  ^he  agent  of 
the  owner  to  make  collection,  and  is  liable  for  any  miscarriage 
on  the  part  of  the  agent  to  whom  it  delegates  that  duty,  or 
whether  it  becomes  the  agent  of  the  owner  to  transmit  the 
paper,  with  proper  instructions,  to  another,  to  collect  it  as  an 
agent  for  the  owner,  and  is  liable  only  for  negligence  in  the 
selection  of  the  agent ;  and  this  is  to  be  determined  by  this 
Court  according  to  its  own  convictions,  in  the  light  of  prece- 
dent and  principle. 

In  the  decisions  of  questions  of  commercial  law,  the  Fed- 
eral Courts  do  not  feel  bound  to  adhere  to  the  course  of  adju- 
dications in  the  Courts  of  the  State  in  which  the  action  is  tried. 
It  is  to  be  regretted  that  a  uniform  rule  should  not  have  been 
adopted  by  the  Courts  upon  a  question  of  such  importance, 
and  one  that  so  frequently  arises ;  but  it  will  be  seen  that  it  is 
involved  in  a  hopeless  conflict  of  authorities.     In  New  York 
and  Ohio,  and  in  England,  the  adjudications  are,  that  the  re- 
ceiving bank  is  the  agent  of  the  owner  to  make  collection,  and 
liable  for  the  default  of  the  sub-agent  to  which  it  transmits  the 
paper,  {Allen  v.  Merchants^  BanJc^  22   Wend.j  215;   Mont- 
gomery Co.  Bank  v.  Albany  City  Bank^  3  Seld,^  463 ;  Beeves 
V.  State  Bank^  8  Ohio  St,^  465 ;  Van  Wart  v.  Woolley,  3  Bam. 
(&  Creas.^  439  ;  Mackersy  v.  Barnsaya^  9  Clarke  cfc  Fin.^  818 ;) 
while,  in  Connecticut,  Massachusetts,  Pennsylvania,  and  Il- 
linois, the  contrary  doctrine  is  asserted,  {East  Haddam  Bank 
V.  Scovilj  12  Conn.y  303 ;  Fahens  v.  Mercantile  Bank^  23  Piek.^ 
330 ;  Dorchester  dk  Milton  Bank  v.  New  England  Bank^  1 
Cush.^  172 ;  Mechanics^  Bank  v.  Eai^p^  4  Bawle^  384 ;  JEtna 
Ins.  Co.  V.  Alton  City  Bank^  25  Illinois^  243 ;  Fay  v.  Strawn^ 
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32  Id.y  295.)  No  decision  upon  the  question,  of  which  I  am 
aware,  has  been  made  by  the  Courts  of  the  United  States, 
though  the  case  of  The  Bank  of  Washington  v.  TripletU 
(1  Petera^  25,)  is  referred  to  in  several  of  the  decisions  as  one 
in  point ;  but  that  case  differs  essentially  from  this,  because, 
there,  -it  was  conceded  that  the  draft  was  sent  to  the  receiving 
bank  to  be  by  it  transmitted  to  a  sub-agent  for  collection,  and 
the  action  was  brought  by  the  owner  of  the  draft  against  the 
sub-agent.  .In  many  of  the  cases  referred  to,  the  liability  of 
the  receiving  bank  was  predicated  upon  the  theory  that  the 
sub-agent  was  its  agent,  and  not  the  agent  of  the  owner  of  the 
paper,  while,  in  others,  liability  was  denied  upon  the  theory 
that  the  sub-agent  was  the  agent  of  the  owner.  Accordingly, 
the  same  conflict  of  adjudication  exists  where  the  question  has 
arisen  whether  the  owner  of  the  paper  can  maintain  an  action 
against  the  sub-agent  for  the  tatter's  default  in  making  collec- 
tion, or  whether  his  only  remedy  is  against  the  receiving  bank 
by  whom  the  paper  is  transmitted  to  the  sub-agent,  {Montgom- 
ery Co,  Banh  v.  Albany  City  Bank^  3  Seld.^  463 ;  Commer- 
cial Bank  of  Penn.  v.  Union  Bank^  11  iT.  Y,^  203 ;)  while, 
in  some  of  the  cases,  the  conclusion  is  reached  that  the  owner 
has  his  election  to  proceed  against  either,  ( Wilson  v.  S?nit/iy 
3  How,^  763.)  In  this  confusion  of  precedent,  and  in  the 
absence  of  any  decision  which  should  be  held  controlling  upon 
this  Court,  it  only  remains  for  me  to  adopt  such  a  conclusion 
as  to  my  judgment  seems  best  to  accord  with  principle ;  and, 
in  view  of  the  very  elaborate  discussion  of  the  question  in- 
volved, to  be  found  in  several  of  the  cases  cited,  I  do  not  deem 
it  necessary  to  do  more  than  indicate  some  of  the  reasons 
which  lead  me  to  dissent  from  the  doctrine  that  the  receiving 
bank  is  exonerated  from  liability  if  it  transmits  the  paper  with 
proper  instructions  to  a  suitable  agent.  The  cases  which  exon- 
erate the  bank  from  liability  under  such  circumstances,  rest 
their  conclusions  upon  the  supposed  intention  of  the  parties  to 
the  transaction,  and  insist,  that,  when  the  paper  is  to  be  col- 
lected at  a  place  distant  from,  the  bank  to  which  it  is  sent,  the 
fair  presumption  is,  that  the  parties  do  not  intend  that  the 
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receiving  bank  shall  collect  by  its  own  oflScers  or  employees, 
but  shall  transmit  to  another  agent  to  perform  that  duty.  The 
first  objection  to  this  position  is,  that  it  is  inconclusive,  because 
it  fails  to  determine  the  vital  question,  whether  it  is  to  be  pre- 
sumed the  parties  intend  that  the  ultimate  agent  shall  be  the 
agent  of  the  receiving  bank  or  the  agent  of  the  owner  of  the 
paper ;  and  the  doubt  thus  presented  has  found  expression  not 
only  in  the  cases  cited,  but  in  others,  where  the  question  was, 
whether  the  bank  is  liable  for  the  default  of  a  notary  to  whom 
it  delivers  paper  to  protest.  {AyrauU  v.  Pacific  Bank^  47 
N.  y.,  570  ;  Citizens'  Bank  v.  Howell^  8  Md.^  530 ;  Bowling 
V.  Arthur^  34  Mississippi^  41 ;  Agricultural  Bank  v.  Com- 
mercial  Bankj  15  /c?.,  592.)  The  second  objection  is,  that 
this  presumption  cannot  be  indulged  without  violence  to  the 
terms  by  which  the  parties  have  defined  the  character  of  the 
act  to  be  performed.  The  owner  sends  the  paper  with  instruc- 
tions to  collect  it,  and  the  receiving  bank  assumes  to  act  upon 
these  instructions.  The  undertaking,  then,  would  seem  to  be 
one  to  collect,  in  the  sense  in  which  that  term  is  used  when 
applied  to  a  bank  or  financial  agent,  rather  than  an  undertak- 
ing to  select  a  suitable  agent  for  the  owner.  Some  effect  must 
be  given  to  the  language  of  the  instructions.  If  it  is  intended 
that  the  receiving  bank  shall  select  an  agent  for  the  owner,  it 
would  seem  that  the  instructions  would  naturally  direct  the 
bank  to  forward  the  paper  for  collection.  The  implication 
contended  for  requires  the  interpolation  of  other  language  into 
the  instructions  than  that  used.  That  which  seems  to  me  the 
reasonable  one  is  in  harmony  with  the  language  of  the  parties, 
while  it  is  no  more  repugnant  to  the  presumptions  raised  by 
the  situation  of  the  parties  and  the  instrumentalities  the  under- 
taking may  require.  If  the  facts  imply  an  undertaking  on  the 
part  of  the  receiving  bank  to  collect  the  paper,  rather  than 
one  to  transmit  it  to  another  to  collect  it  as  an  agent  for  the 
owner,  I  can  see  no  reason  why  the  receiving  bank  should  not 
be  liable  to  the  same  extent  as  it  woidd  be  if  one  of  its  imme- 
diate employees  received  and  appropriated  the  money.  The 
difficulty  is  in  fixing  the  character  of  the  undertaking.    I  know 
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of  no  exception  to  the  rule,  that,  when  one,  as  principal,  con- 
tracts to  fulfil  a  duty  towards  another,  he  is  liable  for  any  de- 
fault, whether  on  his  own  -part  or  that  of  those  to  whom  he 
delegates  the  duty.  The  cases  where  a  bailee  is  not  liable  for 
the  miscarriage  of  his  agents  or  servants  are  not  exceptions 
to  the  general  rule,  for,  there,  the  implied  contract  is  only  to 
exercise  ordinary  care,  and  if,  in  selecting  the  agents,  this  duty 
has  been  fulfilled,  the  implied  contract  is  satisfied. 

For  these  reasons,  I  am  of  opinion  that  judgment  should 
be  rendered  for  the  plaintiff,  and  it  is  ordered  accordingly. 

Arthur,  Phelps,  Knevala  <&  Hansom,  for  the  plaintiff. 

Scudder  <&  Carter,  for  the  defendant. 


Margaret  Myers,  Executrix,  &c.. 


vs. 


William  P.  Tyson  and  Martin  Murphy. 

9 

Under  section  967  of  the  Revised  Statutes  of  the  United  States,  which  proyides^ 
that  "judgments  and  decrees  rendered  in  a  Circuit  or  District  Court,  within 
any  State,  shall  cease  to  be  liens  on  real  estate  or  chattels  real,  in  the  same 
manner  and  at  like  periods  as  judgments  and  decrees  of  the  Courts  of  such 
State  cease,  by  law,  to  be  liens  thereon,"  the  Courts  of  the  United  States,  in 
the  State  of  New  York,  are  not  vested  with  the  discretionary  power  which  the 
State  Courts  of  New  York  haye,  under  section  282  of  the  Code  of  Procedure 
of  New  York,  to  order  real  property  bound  by  the  lien  of  a  judgment  to  be 
exempted  from  such  lien,  in  certain  cases,  during  the  pendency  of  an  appeal 
from  such  judgment. 

(Before  Johnson,  J.,  Southern  District  of  New  York,  January  16th,  1876.) 
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Johnson,  J.   This  is  an  application  for  an  order  to  suspend 
the  lien  of  a  decree  of  this  Court  in  equity  upon  all  the  real 
estate  of  the  defendant  Tyson.     It  is  founded  upon  the  claim, 
that  the  provision  of  the  New  York  Code  {section  282)  ap- 
plies, by  force  of  the  statute  presently  to  be  mentioned,  to  the 
lien  of  the  judgment  in  question.     If  that  claim  is  well 
founded,  then  it  would  rest  in  the  discretion  of  the  Court,  in 
view  of  all  the  facts,  to  grant  or  deny  the  order  asked  for. 
Section  967  of  the  Revised  Statutes  of  the  United  States  is 
as  follows :  "  Judgments  and  decrees  rendered  in  a  Circuit  or 
District  Court,  within  any  State,  shall  cease  to  be  liens  on  real 
estate  or  chattels  real,  in  the  same  manner  and  at  like  periods 
as  judgments  and  decrees  of  the  Courts  of  such  States  cease, 
by  law,  to  be  liens  thereon."     This  section  is  a  re-enactment 
of  part  of  section  4  of  the  Act  of  July  4th,  1840,  (5  U.  S. 
Stat  at  Large,  393,)  and  which  diflfers  from  it  only  by  the 
word  "  now,"  and  reads  "  now  cease,  by  law,  to  be  liens  there- 
on."   The  State  law,  as  it  existed  in  1840,  was  that,  therefore, 
which  was  adopted  by  the  statute  of  the  United  States  of  that 
year.    At  that  time,  no  statute  of  New  York  gave  to  a  party 
a  right,  on  giving  security  on  appeal,  to  apply  for  a  suspension 
of  the  lien  of  a  judgment  against  him.     That  right  was  given 
by  an  Act  of  1851,  for  the  first  time,  which  made  it  discre- 
tionary with  the  Court  to  suspend  the  lien.     The  phrase  of 
the  Act  of  1840,  re-enacted  in  section  967  of  the  Revised 
Statutes,  was  not  intended  to  cover  such  a  case,  so  far  as  this 
State  is  concerned,  when  it  was  adopted.    Nor  does  it  appear 
to  me  that  the  alteration  of  the  statute,  by  re-enactiiig  it, 
omitting  the  word  "  now,"  has  the  effect  of  introducing  into 
the  Jaw  of  the  United  States,  in  this  State,  this  particular  pro- 
vision.    The  lien,  according  to  the  section  of  the  Code  before 
referred  to,  is  suspended  during  the  appeal,  but  does  not 
cease.    It  is  suspended  not  by  law,  but  by  the  discretion  of 
the  Court.    The  words  "  by  law,"  in  section  967,  are  emphatic, 
and  refer,  in  my  judgment,  to  a  fixed  rule  in  respect  to  time 
and  manner,  and  not  to  a  discretionary  power  vested  by  stat- 
ute in  a  State  Court.    The  section  of  the  Code,  {section  282,) 
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is :  "  Whenever  an  appeal  from  any  judgment  shall  be  pend- 
ing, and  the  undertaking  requisite  to  stay  execution  on  such 
judgment  shall  have  been  given,  the  Court  in  which  such 
judgment  was  recovered  may,  on  special  motion,  after  notice 
to  the  person  owning  such  judgment,  or  to  his  attorney,  and 
to  the  sureties  to  such  undertaking,  on  such  terms  as  such 
Court  shall  see  fit,  by  order,  exempt  from  the  lien  of  such 
judgment  the  whole  of  the  real  property  upon  which  said 
judgment  is  a  lien,  or  a  specific  portion  thereof,  to  be  described 
in  such  order,  and  direct  an  entry  to  be  made  by  the  clerk  on 
the  docket  of  such  judgment,  that  the  same  is  '  secured  on 
appeal,'  except  that  in  case  only  a  specific  portion  of  such 
property  is  exempted  from  such  lien,  such  order  shall  direct  an 
entry  to  be  made  on  such  docket,  that  the  same  is  '  secured 

on  appeal,  as  per  order  of  the  Court,  dated ,'  specifying 

the  date  of  such  order,  and  thereupon  such  judgment  shall 
cease,  during  the  pendency  of  such  appeal,  to  be  a  lien  upon 
the  property  so  exempted,  as  against  purchasers  and  mort- 
gagees in  good  faith."  This  vests  a  discretionary  power  in  the 
State  Court  to  order  the  whole  or  a  part  of  the  real  property 
bound  by  a  judgment,  to  be  exempted  from  its  lien  during  the 
pendency  of  the  appeal,  in  favor  of  purchasers  and  mortgagees 
in  good  faith.  It  does  not,  in  my  opinion,  come  within  the 
meaning  of  section  967  of  the  Revised  Statutes,  and  the  Courts 
of  the  United  States  do  not,  under  that  section,  take,  in  this 
State,  the  discretionary  power  conferred  upon  the  State  Courts 
in  respect  to  their  own  judgments. 
The  motion  must  be  denied. 

Fredeinc  27".  Betts^  for  the  plaintiff. 

Samuel  J,  Glassey^  for  the  defendant. 
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John  Milleb  vs.  The  Town  of  Berlin. 

A  statute  of  New  York  which  authorized  a  town  to  loan  its  credit  in  aid  of  a 
railroad  corporation,  by  iBsuing  its  bond%  prohibited  the  making  of  the  loan 
except  on  the  condition  that  the  written  consent  of  a  majority  of  the  taxpayers, 
representing  a  majority  of  the  taxable  property  of  the  town,  should  first  be 
duly  acknowledged  and  recorded,  together  with  a  copy  of  the  assessment  roll 
of  the  town,  in  the  office  of  the  county  clerk,  and  it  made  such  record  eridence, 
in  any  Court,  of  the  facts  therein  recited.  The  requisite  number  of  consents 
were  not  obtained,  and  no  consents  were  recorded  in  the  clerk's  office.  Coupon 
bonds  were,  nevertheless,  issued  by  commissioners  specially  charged  by  the 
statute  with  that  duty,  and  the  bonds  recited  that  they  were  issued  pursuant 
to  law.  In  a  suit  against  the  town,  to  recover  the  amount  of  unpaid  coupons, 
which,  with  the  bonds  with  which  they  were  issued,  were  purchased  by  the 
plaintiff's  assignor,  in  good  faith,  before  such  coupons  matured :  Ifeid, 

(1.)  That  the  plaintiff  need  not  prove  that  the  bonds  were  issued  in  compliance 
with  the  conditions  and  limitations  imposed  by  the  statute. 

(2.)  That  the  right  to  recover  could  not  be  defeated  by  proof  that  such  conditions 
and  limitations  were  not  complied  with. 

When  a  municipal  corporation  has  power,  under  any  circumstances,  to  issue 
negotiable  securities,  a  bona  fide  holder  of  them  has  a  right  to  presume 
that  they  were  issued  under  the  circumstances  which  gave  the  requisite 
authority. 

A  hona  fide  purchaser  of  such  bonds  is  not  bound  to  look  further,  when  they, 
on  thtiir  face,  import  a  compliance  with  the  law  under  which  they  were 
issued. 

There  is  no  distinction,  in  this  respect,  between  bonds  issued  by  officers  of  the 
municipality  having  general  powers  to  represent  it  in  its  fiscal  transactions, 
and  bonds  issued  by  officers  acting  under  a  special  power  in  the  particular 
transaction. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  January  18th,  1876.) 

Wallace,  J.  The  bonds  to  which  the  coupons  in  suit 
were  originally  annexed  were  issued  in  flagrant  disregard  of 
the  rights  of  the  defendant,  by  the  commissioners  who  were 
specially  charged  with  the  protection  of  those  rights.  The 
Act  which  permitted  the  town  of  Berlin  to  loan  its  credit  in 
aid  of  the  Lebanon  Springs  Kailroad  Company  was  framed 
with  great  care,  to  prevent  the  very  contingency  which  has 
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taken  place.  It  was  therein  provided,  that  it  should  be  lawful 
for  the  commissioners  to  borrow,  on  the  faith  and  credit  of  the 
town,  such  sum  of  money  as  a  majority  of  the  taxpayers  rep- 
resenting a  majority  of  the  taxable  property  of  the  town 
should  fix  in  writing,  and  it  prohibited  the  exercise  of  this 
power  except  upon  the  condition  that  such  consent  should 
first  be  duly  acknowledged  tod  recorded,  together  with  a  copy 
of  the  assessment  roll  of  the  town,  in  the  office  of  the  clerk 
of  the  county,  and  it  made  this  record  evidence,  in  any  Court, 
of  the  facts  therein  recited.  These  provisions  clearly  indicate 
the  intent  of  the  statute,  that  the  power  to  pledge  the  faith  of 
the  municipality  should  not  be  executed  by  the  commissioners 
until,  as  a  precedent  condition,  the  consents  of  the  requisite 
number  of  taxpayers  had  been  obtained,  and  the  evidence 
thereof  perpetuated,  so  that  any  person  interested  could  ascer- 
tain, and  prove  or  disprove,  the  existence  of  the  condition,  in 
any  Court  of  justice.  The  existence  or  non-existence  of  the 
condition  could  be  determined  by  a  simple  mathematical  cal- 
culation, and  the  duty  of  the  commissioners  to  issue,  or  to 
refuse  to  issue,  the  bonds  was  made  as  patent  to  the  world  as 
to  the  commissioners  themselves.  These  provisions  would 
seem  to  exclude  any  implication  that  the  commissioners  were 
to  be  the  sole  judges  whether  or  not  the  facts  existed  upon 
which  their  authority  was  made  to  depend.  It  is  cofaceded, 
that  the  requisite  number  of  consents  were  not  obtained,  and 
no  consents  were  recorded  in  the  clerk's  office.  The  inspec- 
tion of  the  records  of  the  clerk's  office,  by  the  person  to  whom 
the  bonds  were  oJBEered  for  sale,  would  have  shown  that  the 
commissioners  were  attempting  to  bind  the  municipality  in 
utter  defiance  of  the  conditions  upon  which  they  were  to  exer- 
cise their  authority.  If  the  liability  of  a  municipal  corpora- 
tion upon  bonds  issued  by  its  officers  is  to  be  tested  by  the 
ordinary  rules  of  law  applicable  to  negotiable  paper  executed 
by  an  agent,  it  would  not  require  argument  to  show  that  the 
defendant  is  not  liable  upon  the  bonds  in  question.  The  bonds, 
having  been  issued  by  agents  acting  imder  a  special  power, 
would  not  be  the  obligations  of  the  corporation,  unless  they 
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-were  issued  within  the  limitations  and  conditions  imposed 
upon  the  exercise  of  the  power,  and  it  would  devolve  upon  a 
purchaser  to  ascertain  whether  or  not  the  agents  were  acting 
within  the  terms  of  their  authority.  A  purchaser  of  nego- 
tiable paper  which  purports  to  be  executed  by  an  agent,  cannot 
recover  without  proof  that  the  person  who  assumes  to  be  the 
agent  is,  in  fact,  the  agent  of  the  principal,  or  has  been  held 
out  by  the  principal  as  an  agent.  Where,  as  in  this  case,  the 
authority  of  the  agent  is  to  be  found  in  an  Act  of  the  Legis- 
lature, those  who  deal  with  the  agent  are  bound  to  know  the 
extent  and  nature  of  the  authority ;  and  where  the  existence 
of  facts  which  limit  or  control  the  scope  of  the  authority  are 
as  much  within  the  means  of  knowledge  of  third  persons  as 
within  that  of  the  agent,  it  is  incumbent  upon  all  who  deal 
w^ith  the  agent  to  ascertain  whether  the  facts  exist ;  and  the 
representations  of  the  agent,  in  such  case,  will  not  estop  the 
principal. 

But,  the  adjudications  of  the  Supreme  Court  of  the  United 
States  have  invested  municipal  bonds,  issued  by  the  officers  of 
the  municipality,  with  anomalous  and  peculiar  immunities,  and 
it  is  now  too  late  to  apply  the  ordinary  doctrines  of  the  law  of 
commercial  paper  as  the  test  of  the  rights  and  liabilities  of  the 
parties  to  such  instruments.  {Bisadl  v.  JeffersonvUle^^  24 
Sow.^  287 ;  Moran  v.  Miami  Co,^  2  Blacky  722 ;  Woods  v. 
Lawrence  Co,^  1  Blacky  386 ;  Mercer  Co,  v.  Hacket^  1  Wall.^ 
S3 ;  Gdpcke  v.  Dubuque^  Id,^  175 ;  Meyer  v.  Muscatine^  Id.^ 
384 ;  Lexington  v.  Butler^  14  Wall.^  282 ;  Grand  Chute  v. 
Winegar^  15  TFigjZZ.,  355  ;  St.  Joseph  v.  Rogers^  16  WalL^  644.) 
These  adjudications  establish  two  propositions,  which  must 
control  this  case.  The  first  of  the  propositions  applicable 
here  may  be  stated  in  the  language  of  Mr.  Justice  Swayne, 
(1  WalZ.j  203 :)  "  When  a  corporation  has  power,  under  any 
circumstances,  to  issue  negotiable  securities,  the  hona  fide 
holder  has  a  right  to  presume  they  were  issued  under  the  cir- 
cumstances which  give  the  requisite  authority."  This  lan- 
guage is  reiterated  by  Mr.  Justice  Clifford,  in  City  of 
Leomigton  v.  Bxiiler^  (14  TToZZ.,  296.)    The  second  of  these 
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propositions  applicable  here  is  that  which  determines  what 
constitutes  a  purchaser  of  such  bonds  a  hona  fide  holder,  and 
may  be  stated  in  the  language  of  Mr.  Justice  Grier,  {Mercer 
Co.  V.  Hacket^  1  WaU.^  93,)  as  follows :  "  We  have  decided, 
that,  where  the  bonds,  on  their  face,  import  a  compliance  with 
the  law  under  which  they  were  issued,  the  purchaser  is  not 
bound  to  look  further."  Both  of  these  propositions  were 
enunciated  in  cases  where  the  bonds  had  been  issued  by  offi- 
cers of  the  municipality  having  general  power  to  represent  it 
in  its  fiscal  transactions,  and  might  not  necessarily  be  applicable 
where  the  bonds  were  issued  by  officers  acting  under  a  special 
power  in  the  particular  transaction.  But,  when  it  is  remem- 
bered that  the  general  doctrine  has  always  been,  that  a  muni- 
cipal  corporation  is  the  creature  of  the  law  which  creates  it, 
and  can  make  no  contracts  and  do  no  acts  except  such  as  are 
permitted  by  its  charter,  and  that  its  contracts  must  be  exe- 
cuted, and  its  acts  done,  by  such  officers,  and  substantially  in 
such  manner,  as  the  charter  prescribes,  it  will  be  seen  that  all 
distinctions  between  the  contracts  and  acts  of  officers  of  gen- 
eral authority,  and  those  having  only  special  powers,  are  im- 
material. If  a  purchaser  of  negotiable  paper  executed  by  the 
officers  of  a  municipal  corporation  is  under  no  obligation  ta 
ascertain  whether  the  officers  are  authorized  to  execute  the 
paper  in  behalf  of  the  corporation,  it  becomes  entirely  im- 
material to  ascertain  whether  they  are  acting  under  gen- 
eral or  special  powers.  It  is  unnecessary  to  cite  the  various 
cases  which  sustain  the  foregoing  propositions.  It  suffices  to 
say,  that  they  constitute  an  unbroken  line  of  decisions,  com- 
mencing with  the  case  of  Kjiox  Co.  v.  AspinwaU^  (21  How.^ 
539,)  and  continuing  to  the  latest  expositions  of  the  Supremo 
Court  upon  the  subject.  In  many  of  the  cases  the  statute 
under  which  the  bonds  were  issued  was  construed  to  authorize 
the  officers  who  issued  them  to  determine  whether  there  had 
been  a  compliance  with  the  antecedent  conditions  prescribed 
before  the  power  should  be  exercised.  In  these  cases,  it  was 
clearly  unnecessary  to  determine  any  other  question,  because, 
if  the  officers  were  to  judge  for  themselves  when  the  exercise 
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of  their  authority  was  warranted  by  the  facts,  that  determina- 
tion could  not  be  questioned  collaterally,  and,  after  the  bonds 
were  issued,  would  be  conclusive  evidence  of  the  authority  of 
the  oflScers  to  bind  the  municipality,  and  any  purchaser  of  the 
bonds  could  recover  upon  them,  whether  he  was  a  hcna  fide 
holder  or  not,  unless  fraud  or  malfeasance  on  the  part  of  the 
officers  could  be  shown.  As  the  propositions  mentioned  have 
been  advanced  uniformly  in  every  case  arising  upon  municipal 
bonds,  they  cannot  be  treated  as  obiter ;  and,  certainly,  they 
cannot  be  limited  in  their  application  to  cases  where  it  was 
unnecessary  to  apply  them  at  all.  It  must  follow,  as  a  neces- 
sary deduction  from  the  two  propositions  mentioned,  that  a 
purchaser  of  municipal  bonds  issued  by  the  proper  officers  of 
a  corporation  which,  by  law,  is  permitted  to  lend  its  aid  to  a 
railroad,  is  entitled  to  recover  when  the  bonds  recite  that  they 
are  issued  pursuant  to  law,  without  proving  that  they  were 
issued  in  compliance  with  the  conditions  and  limitations 
imposed  by  law  upon  the  transaction.  If  he  is  not  required 
to  look  beyond  the  recitals  when  he  purchases  the  bonds,  he 
cannot  be  required,  upon  the  trial,  to  produce  any  evidence  of 
the  truth  of  the  recitals.  If  these  justify  his  purchase,  he  can- 
not be  defeated  if  they  are  disproved  upon  the  trial,  for,  as 
against  a  hona  fi^e  purchaser  of  a  negotiable  security,  no  de- 
fences are  known  to  the  law,  except  that  the  defendant  never 
made  the  instrument,  or  that  it  is  void  by  positive  statute. 
From  these  views  it  follows,  that,  inasmuch,  as  authority  had 
been  conferred  by  law  upon  the  defendant  to  issue  its  bonds 
in  aid  of  the  railroad,  and  the  commissioners  were  its  officers 
for  the  express  purpose  of  consummating  this  end^  the  plaintiff 
must  recover,  if  he  is  an  innocent  holder  of  the  bonds.  That 
he  is  an  innocent  holder  seems  clear.  It  appears,  that  the 
bonds,  with  the  coupons  now  in  suit,  were  purchased  before 
their  maturity,  by  the  German  Savings  Bank,  in  April,  1871. 
It  does  not  appear  whether  or  not  any  of  the  coupons  past  due 
were  annexed  to  the  bonds  at  the  time  of  this  purchase.  If 
the  past  due  coupons  were  purchased  at  the  same  time  with 
those  in  suit,  by  the  bank,  I  think  its  title  as  a  honafide  pur- 
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chaser  of  those  thereafter  to  become  due  would  not  be  inval- 
idated by  such  fact.     Each  coupon,  when  severed  from  the 
bond,  is  a  distinct  obligation,  and  an  independent  instrument. 
Coupons  are  annexed  to  bonds  in  order  that  they  may  be  sev- 
ered and  transferred  by  delivery,  and  thereby  carry  to  the 
purchaser  the  interest  which  they  represent.    It  is  not  neces- 
sary that  the  purchaser  should  produce  upon  the  trial  the  bond 
to  which  the  coupon  was  originally  annexed,  and  the  surrender 
or  cancellation  of  the  bond  after  the  coupon  has  been  trans- 
ferred will  not  defeat  the  action.     They  possess  all  the  attri- 
butes of  commercial  paper.     {Thomson  v.  Zee  Co,y  3  WalL^ 
327  ;  Aurora  City  v.  West,  7  Wall.,  105 ;  ClarJc  v.  Iowa  City, 
WWall.,  589.)    When  the  bank  purchased  these  coupons,  be- 
fore they  were  due,  and  without  notice  of  any  defence  to 
them,  it  hec&me,  prima  facie,  a  io7ia  fide  holder  of  them,  and 
the  onus  rests  upon  the  defendant  to  show  the  existence  of 
any  other  facts  which  deprive  it  of  that  character ;  and  if, 
therefore,  the  purchase  of  overdue  coupons  at  the  same  time 
would  deprive  it  of  that  character,  it  was  for  the  defendant  to 
show  the  fact  that  such  a  purchase  was  made.     If  the  bank 
was  a  hori,a  fide  purchaser,  the  plaintiff,  who  purchased  of  the 
bank,  acquired  all  its  rights. 

These  considerations  lead  to  a  denial  of  the  motion  for  a 
new  trial. 

Newcomh  &  Baiiey,  for  the  plaintiff. 

li.  A,  (&  F,  J.  Parmenter,  for  the  defendant. 
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Fbedeeick  W.  Von  Stade  vs.  Chester  A.  Arthur. 

In  the  tariff  Acts,  the  article  of  bristles  is  separately  classified,  and  is  regarded 
as  a  different  article  from  hair,  and  bristles  are  not  included  in  the  general 
words,  "  the  hair  of  an  animal/' 

(Before  Shipmak,  J.,  Southern  District  of  New  York,  January  19th,  1876.) 

Shipman,  J.  The  second  section  of  the  Act  of  June  6th, 
1872,  (17  U.  S.  Stat  at  Large^  231,)  provided,  that,  on  and 
after  August  1st,  1872,  the  existing  duties  upon  the  articles 
which  are  enumerated  in  the  section  should  be  reduced  ten  jper 
centum.  The  section  specifies,  among  the  enumerated  articles, 
"  all  wools,  hair  of  the  alpaca  goat,  and  other  animals,  and  all 
manufactures  wholly  or  in  part  of  wool,  or  hair  of  the  alpaca 
and  other  like  animals,  except  as  hereinafter  provided."  The 
question  in  this  case  is,  whether  the  duty  of  fifteen  cents  per 
pound  upon  hogs'  bristles  was  reduced  by  virtue  of  the  Act 
which  has  been  cited. 

Waiving  the  question,  whether  it  was  the  intention  of  Con- 
gress to  reduce  the  duty  upon  the  hair  of  all  animals,  whether 
such  hair  was  used  or  not  in  the  manufacture  of  textile  fabrics, 
I  am  of  opinion,  that,  in  the  tariff  Acts,  the  article  of  bristles 
is  separately  classified,  and  is  regarded  as  a  different  article 
from  hair.  This  will  appear  from  the  Act  of  June  30th,  1864, 
(13  J7".  S,  Sta4i.  at  Large,  212,)  which  prescribes  a  duty  upon 
bristles  of  fifteen  cents  per  pound,  and  upon  hogs'  hair  of  one 
cent  per  pound.  The  language  of  the  Revised  Statutes  of 
1874,  (j>.  480,)  is  "Bristles,  fifteen  cents  per  pound ;"  "hair  of 
hogs,  one  cent  per  pound."  The  term  "  bristles "  is  used  in 
the  tariff  Acts  to  denote  a  separate  and  distinct  article  from 
hair,  and  the  bristles  are  not  included  in  the  general  words  "  the 
hair  of  an  animal,"  but  have  a  distinct  classification. 

Let  judgment  be  entered  for  the  defendant. 

Edward  Hartley,  for  the  plaintiff. 

George  Bliss,  {District  Attorney,)  for  the  defendant. 
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The  United  States,  plaintiffs  in  error 


V8. 


David  S.  Wood  and  others,  defendants*  in  error. 

On  the  trial  of  a  civil  action  hy  the  UDited  States  against  the  sureties  on  the 
official  hond  of  an  assistant  paymaster  in  the  army,  it  is  erroneous  to  allow 
evidence  to  be  given  by  the  defendants  of  the  general  conduct  of  the  officer  in 
the  discharge  of  his  official  duties,  and  of  his  mode  of  life  and  pecuniary  cir- 
cumstances, even  though  be  is  dead. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  January  20th,  1876.) 

This  was  an  action  against  the  sureties  on  the  official  bond 
of  one  Scholefield,  an  assistant  paymaster  in  the  army,  brought 
in  the  District  Court.  At  the  trial,  there  was  a  verdict  for  the 
defendants,  and  the  United  States  brought  the  case  into  this 
Court  by  a  writ  of  error. 

Hichard  Crowley^  {District  Attorney^  for  the  plaintifife  in 

error. 

ft 

ConJding^  Lord  dk  Cooce^  for  the  defendants  in  error. 

Wallace,  J.,  (after  disposing  of  sundry  exceptions.)  The 
remaining  exceptions  in  the  case  involve  the  question,  whether 
it  was  error  to  permit  the  defendants  to  give  evidence  of 
Scholefield's  general  conduct  in  the  discharge  of  his  official 
duties,  and  of  his  mode  of  life  and  pecuniary  circumstances. 
It  is  not  surprising  that  the  peculiar  hardship  of  the  position 
of  the  defendants  upon  the  trial  induced  the  learned  judge 
who  presided  to  give  them  the  benefit  of  any  doubts  that 
might  arise  upon  questions  of  evidence.  Scholefield  died  in 
1869,  and  it  appeared  inferentially  that  he  was  never  aware 
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that  he  had  been  charged  with  the  $10,000  in  dispute.  After 
his  death,  many  of  the  papers  were  lost  or  destroyed,  and  the 
person  who  had  been  his  clerk  while  assistant  paymaster  died 
while  prosecuting  an  examination  into  the  matters  in  contro- 
Yersy.  Hodge  had  been  convicted  as  a  defaulter  for  a  large 
amount,  and  was  in  prison  under  his  sentence,  and  no  assist- 
ance from  him  could  be  reasonably  expected.  The  defendants 
were,  therefore,  deprived  to  a  great  extent  of  means  of  de- 
fence, and,  as  they  were  strangers  to  the  transaction  involved, 
their  situation  appealed  strongly  to  the  Court,  and  justified  the 
utmost  liberality  in  the  application  of  the  rules  of  evidence  to 
their  defence.  These  considerations,  while  they  might  and 
justly  should  influence  the  determination  of  doubtful  questions 
upon  the  trial,  cannot  be  permitted  to  prevail  over  convictions 
which  are  arrived  at  upon  a  deliberate  review  of  the  case. 

I  am  constrained  to  hold  that  the  evidence  excepted  to  was 
erroneously  received.  In  criminal  cases  it  is  always  competent 
to  permit  the  accused  to  give  evidence  of  general  good  charac- 
ter. But,  in  such  cases,  where  the  offence  is  clearly  proved,  it 
is  incumbent  on  the  Court  to  instruct  the  jury  that  such  evi- 
dence is  not  entitled  to  great  consideration.  In  civil  actions, 
the  authorities  are  adverse  to  permitting  such  evidence,  irre- 
spective of  the  nature  of  the  action.  In  the  case  of  Rua^i  y. 
Perry ^  (3  Caines,  120,)  it  was  held  to  be  admissible  in  actions 
where  the  party  offering  it  is  charged  with  fraud  or  a  tort  in- 
volving moral  turpitude,  and  this  doctrine  has  been  quoted 
approvingly  by  other  authorities,  when  limited  to  cases  where 
the  wrongful  act  complained  of  is  established  by  circumstan- 
tial evidence  or  by  the  testimony  of  witnesses  of  doubtful 
character,  {Townsend  v.  Cfraves,  3  Paige,  455,  456 ;)  but  the 
later  decisions  in  the  same  State  repudiate  it  and  adopt  the 
rule  in  England,  that  the  evidence  is  only  admissible  in  a 
direct  prosecution  for  a  crime.  (Fowler  v.  jEtna  Fire  Ins. 
Co.y  6  Cow.,  675 ;  Ocmgh  v.  St  John,  16  Wend.,  646.)  Upon 
the  trial  of  an  information  for  keeping  false  weights  it  was 
excluded,  {Attorney  General  v.  Bowmam,,  2  JB.  <&  P.,  532, 
note ;)  also,  in  an  action  for  divorce,  {Humphrey  v.  Humphrey, 
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7  Conn.j  116.)  Nor  does  the  fact  that  the  person  is  dead 
whose  fraudulent  or  wrongful  act  is  the  subject  of  the  action 
permit  any  relaxation  of  the  rule,  {Anderson  v.  Long^  10 
Serg.  &  Rawle^  65 ;  Noah  v.  GUkeaan^  5  /c?.,  352 ;)  and  the 
reason  for  the  rule  is,  that  the  evidence  must  apply  to  the  par- 
ticular fact  in  dispute,  {Givens  v,  Bradley^  3  Bihh^  195 j)  or,  as 
stated  by  Chief  Justice  Savage,  "  the  character  of  every  trans- 
action must  be  ascertained  by  its  own  circumstances,  and  not 
by  the  character  of  the  parties."  The  evidence  received  in 
this  case  is  more  objectionable  than  that  which  I  have  referred 
to.  Its  effect  was  not  to  prove  the  general  character  of  Major 
Scholefield,  but  his  special  characteristics  as  a  paymaster.  The 
effort  was  to  prove  the  general  manner  in  which  he  discharged 
his  o£Scial  duties.  It  was  none  the  less  incompetent  because 
this  evidence  was  given  by  those  who  spoke  from  personal  ob- 
servation of  his  conduct.  However  exemplary  his  conduct 
may  have  been,  and  however  faithful  and  accurate  the  dis- 
charge of  his  general  official  duties,  evidence  of  this  could  not 
throw  any  light  upon  the  particular  transaction  involved. 
Numerous  cases  can  be  cited,  where  the  issue  was  one  involv- 
ing negligence,  which  hold  that  proof  of  negligence  or  of  care 
upon  other  occasions  than  the  one  which  is  th^  direct  subject 
of  investigation,  cannot  be  permitted.  {Baker  v.  Savage^  1 
JSweeny,  288  ;  Wa/mer  v.  N.  T.  C.  li,  li.  Co.,  U  2Sr.  Y.,  465.) 
As  well  might  it  be  contended  that  it  would  be  competent  to 
show,  in  an  action  involving  the  question  of  usury  or  fraud  or 
breach  of  contract,  the  general  conduct  of  the  person  charged 
to  be  inconsistent  with  the  particular,  transaction  involved,  as 
to  assert  it  of  the  evidence  admitted  here.  Even  in  criminal 
cases,  where  the  vital  inquiry  was  as  to  the  conduct  of  the  de- 
ceased at  the  time  when  he  was  killed,  evidence  to  show  what 
his  usual  conduct  was  under  similar  circumstances  has  been 
held  incompetent.  {The  State  v.  Thawley,  4  Harrington,  562 ; 
The  State  v.  Barfidd,  8  Iredell,  344 ;  Jdly  v.  The  StaU,  13 
Smedea  cfe  Marshall,  223.)  The  tendency  of  this  evidence 
was  inevitably  to  mislead  the  jury.    Very  many  of  the  cases 
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which  I  have  cited  were  those  where  the  admission  of  such 
testimony  was  held  fatal  to  the  verdict. 

I  do  not  deem  it  necessary  to  discuss  the  exceptions  taken 
to  other  evidence  received  upon  the  trial.     The  judgment  of 
the  Court  below  must  be  reversed,  and  the  cause  remanded  for. 
a  venire  de  novo. 


The  Virgo. 

On  a  libel  in  renif  in  the  District  Court,  against  a  yessel,  the  vessel  was  there 
discharged,  on  a  stipnlation  for  yalue.  The  libel  was  dismlBsed,  and  an  appeal 
was  taken  by  the  libellant  to  this  Court.  Thereafter  the  stipulators  for  value 
became  insolvent,  and  the  libellant  moved,  in  this  Court,  that  the  claimant  file 
new  security  for  value :  JSMd^  that  the  motion  must  be  granted,  and  that  the 
Court  had  the  power  to  require  the  claimant  to  fiimish  new  stipulators,  and 
to  enforce  such  requirement. 

The  effect  of  the  appeal  was  to  leave  the  libellant  with  the  same  rights  in  respect 
to  stipulators  as  if  no  decree  had  been  rendered. 

The  absence  from  the  general  Admiralty  Rules  of  the  Supreme  Court,  and  from 
the  Rules  of  this  Court,  of  any  provision  for  the  case  of  insolvent  stipulators 
in  actions  in  rem^  furnishes  no  reason  for  not  affording  the  relief  sought. 

Part  of  the  obligation  which  a  claimant  in  an  action  in  rem  assumes  when  he 
receives  at  the  hands  of  the  Court  property  in  its  custody,  by  substituting 
therefor  personal  security,  by  way  of  a  stipulation  for  value,  is  to  maintain  his 
stipulation  good,  in  the  matter  of  the  sureties. 

(Before  Bknsoigt,  J.,  Eastern  District  of  New  York,  February  19th,  18Y6.) 

Benedict,  J.  This  is  a  motion  on  the  part  of  the  libellant 
to  compel  the  claimants  to  file  new  security  for  value,  the  stip- 
ulators who  gave  the  stipulation  for  value  in  the  District  Court, 
upon  which  the  vessel  was  there  discharged,  having  become 
insolvent.  In  the  District  Court  the  libel  was  dismissed. 
From  that  decree  an  appeal  has  been  regularly  taken  by  the 
libellant,  and  the  cause  has  been  duly  transferred  to  this  Courts 
where  it  is  now  pending,  upon  appeal. 
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The  claimants  do  not  deny  the  insolv^ency  of  the  stipulators 
for  value,  but  object  to  being  required  to  furnish  new  stipu- 
lators, upon  the  ground,  first,  that,  by  the  decree  of  the  Dis- 
trict Court,  the  libellant  was  found  not  entitled  to  recover  any 
sum,  which  decree,  it  is  said,  absolves  the  claimants  from  lia- 
bility, until  reversed.  But,  such  is  not  the  effect  of  a  decree 
made  in  the  District  Court,  from  which  an  appeal  is  duly  taken. 
On  the  contrary,  the  appeal  renders  the  decree  inoperative,  and 
leaves  the  libellant  with  the  same  right,  in  respect  to  stipulators 
as  if  no  decree  had  been  rendered. 

It  is  also  objected,  that  neither  the  Admiralty  Bules  of  the 
Supreme  Court,  nor  those  of  the  Circuit  Court,  provide  for 
the  case  of  insolvency  of  stipulators  for  value,  in  actions  in 
rem.  As  to  this  objection,  1  remark,  that,  although  it  be  true 
that  the  Admiralty  Rules  of  the  Supreme  Court  appear  to 
be  confined  to  actions  i?i  personam,  it  is  competent  for  the 
Court  below  to  adopt  Rules  not  in  conflict  with  the  general 
Admiralty  Rules  of  the  Supreme  Court,  in  regard  to  matters 
not  covered  by  those  Rules.  This  has  often  been  held,  and, 
accordingly,  the  Rules  of  the  District  Court  in  this  District, 
and  also  in  the  Southern  District,  have  provided  for  the  case 
of  insolvency  of  stipulators  in  actions  in  rem.  The  absence 
from  the  general  Admiralty  Rules,  of  any  provision  for  the 
case  of  insolvent  stipulators  in  actions  in  rem,  furnishes,  there- 
fore, no  reason  for  not  affording  the  relief  here  sought.  Nor 
does  the  absence  of  any  rule  in  the  Circuit  Court  furnish  such 
reason.  The  case  has  not  been  provided  for  in  the  Rules  of 
the  Circuit  Court,  doubtless,  because  cases  requiring  such  a 
rule  in  the  Circuit  Court  are  so  rare,  the  present  being  the  first 
one  which  1  have  known  of.  But,  in  the  absence  of  a  rule, 
the  Court  has  power  to  remedy  the  omission  by  order  made  in 
the  cause. 

Again,  it  is  contended,  that  the  stipulation  for  value  given 
in  the  District  Court  upon  the  discharge  of  the  vessel,  be- 
comes a  substitute  for  the  vessel,  and  the  sole  substitute,  from 
which  it  is  argued,  that  no  power  exists  to  require  any  other  or 
additional  security ;  and  the  absence  of  any  provision  in  the 
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Kule8  for  cases  in  rem  is  referred  to  as  indicating  an  ab- 
sence of  such  power.  But,  while  the  stipulation  for  value  is  a 
substitute  for  the  vessel,  it  is  not  the  sole  substitute,  in  such  a 
sense  as  to  forbid  any  change.  If  it  were  so,  additional  secu- 
rity could  never  be  required  when  once  the  vessel  is  released ; 
and  yet  the  right  to  require  additional  sureties  to  the  stipula- 
tion in  the  District  Couit  is  decla):ed  by  the  Kules  of  the  Court. 
This  power  has  been  exercised  without  question  where  one 
stipulator  has  desired  to  be  released  and  another  substituted,  in 
the  District  Court.  This  right  has  not  been  disputed  in  the 
District  Court,  and,  if  it  exists  at  all  after  the  release  of  the 
vessel,  it  exists  as  well  after  an  appeal  as  before,  and  as  well 
when  the  surety  has  become  insolvent  as  when  a  new  stipu-^ 
lator  is  desired  to  take  the  place  of  another,  I  doubt  not, 
therefore,  that  it  is  proper  to  say  that  part  of  the  obligation 
which  claimants  in  actions  ^n  rem  assume,  when  they  receive  at. 
the  hands  of  the  Court  property  in  the  custody  of  the  Court, 
by  substituting  therefor  personal  security,  by  way  of  a  stipu- 
lation for  value,  is  to  maintain  their  stipulation  good,  in.  the 
matter  of  the  sureties. 

In  the  present  case,  therefore,  the  libellant  has  the  right  to» 
ask  the  claimants  to  fulfil  that  obligation,  by  furnishing  new 
stipulators  in  place  of  those  conceded  to  be  insolvent,  and,  in 
case  of  their  failure  so  to  do,  to  ask  that  their  defence  be  • 
stricken  out,  or  the  performance  of  their  obligation  be  other- 
wise enforced. 

Scuddtr  cfe  Carter^  for  the  libellant. 

John  Sherwood^  for  the  claimants. 
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John  H.  Cheeyer 

vs. 

* 

James  A.  Shedd  and  others.    In  Eqihty. 

A  street  60  feet  in  width  was  laid  out  by  the  proper  authority  through  the 
land  of  C,  and  the  damages  to  C.  were  assessed.  Such  damages  included 
remuneration  for  the  land  taken,  for  the  deprivation  of  any  right  or  privilege 
attached  to  it,  and  for  the  damage  done  by  the  lay  out  to  the  land  connected 
with  that  which  was  covered  by  the  street  A  street  of  50  feet  in  width  was 
a  (it  and  proper  width  for  the  public  necessities  at  the  loeus  in  qaOf  the  g^de 
was  a  proper  grade,  and  too  much  earth  was  not  excavated.  But,  the  public 
•officers  charged  with  doing  the  work  cut  the  land  at  the  extreme  sides  of  the 
street  perpendicularly,  in  a  manner  which  would  cause  the  adjoining  land  of 
C  to  cave  into  the  street,  and  subject  him  to  expense  and  damage.  On  a  bill 
diled  by  C.  to  restrain  such  officers  from  excavating  in  such  manner,  on  the 
ground  that  they  were  doing  the  Work  without  reasonable  care,  because  they 
were  not  either  pro\  iding  a  proper  slope  in  the  60  feet  width,  or  building  a 
retaining  wall  in  such  width  at  their  own  expense :  Held,  that  they  had  the 
right  to  excavate  in  such  manner. 

In  the  absence  of  statutory  provisions,  a  municipal  corporation  or  its  agents  are 
not  liable  for  the  consequential  damage  which  is  necessarily  done,  in  the  ex- 
ercise of  reasonable  care,  to  adjoining  land  not  taken  for  public  use,  in  the 
execution  of  a  public  work  imposed  by  the  Legislature  upon  the  corporation, 
for  the  public  benefit 

A  municipal  corporation  may  grade  and  change  the  grade  of  streets,  from  time 
to  time,  when  it  is  necessary  so  to  do,  without  protecting  the  earth  or  em* 
bankments  of  the  adjoining  proprietors,  and  is  not  liable  for  the  consequen- 
tial damage  caused  to  them  in  adapting  their  land  to  the  g^ade  and  protect- 
ing it 

(Before  Shipman,  J.,  Vermont,  February  28th,  1876.) 

Shipman,  J.  In  the  year  1872,  a  new  highway,  of  fifty 
feet  in  width,  was  duly  laid  out  and  established  in  the  city  of 
Burlington,  by  the  proper  Court  having  jurisdiction  over  the 
subject,  which  highway  said  Court  directed  should  be  com- 
pleted on  or  before  October  15th,  1873.  The  highway  is  1,175 
feet  in  length,  extending  from  College  street  to  Pearl  street, 
and  is  an  extension  of  a  previously  existing  street,  called 
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Union  street,  so  as  to  form  a  continuous  street  with  Maiden 
lane,  which  last  two  named  streets,  are  also  of  fifty  feet  in 
width.  The  new  street  is  within  about  fifty  rods  of  the  busi- 
ness centre  of  Burlington,  a  city  of  18,000  inhabitants,  and 
intersects  two  important  streets,  and  wiU  be  considerably  used 
for  public  travel.     About  feet  in  Ibngth  and  fifty 

feet  in  width  of  the  land  of  John  H.  Cheever,  the  complain- 
ant, being  a  portion  of  a  tract  of  several  acres  belonging  to 
him,  are  taken  for  the  street.  The  Court  which  directed  the 
lay  out,  the  complainant  appearing,  and  being  heard  thereon, 
adjudged  that  he  was  ^^  entitled  to  no  land  damages  in  conse- 
quence of  laying  out  and  establishing  said  highway,  the  benefit 
to  said  Cheever's  premises,  through  which  said  highway  is  laid 
out,  being  a  full  compensation  for  the  land  taken  for  said 
highway."  It  is  necessary  that  said  street  should  have  the 
usual  sidewalks,  curbs  and  gutters  which  are  customary  in  city 
streets,  and  it  is  fit  and  proper  for  the  full  accommodation  of 
the  public  travel,  that  the  whole  street,  including  roadway  and 
sidewalks,  should  be  of  fifty  feet  in  width.  The  natural  sur- 
face of  the  plaintiff's  land,  and  of  the  other  land  over  which 
this  street  passes,  is  uneven,  being  traversed  by  ravines  or  hol- 
lows, and  by  knolls  or  bluffs,  and  it  was  necessary,  in  order 
properly  to  construct  the  street,  and  to  make  a  proper  grade, 
that  the  knolls  should  be  cut  through  and  that  the  hollows 
should  be  filled.  The  city  street  commissioners,  who  had, 
by  statute,  the  care  and  superintendence  of  the  highways  in 
the  city,  and  whose  .duty  it  was  "  to  make  and  repair  all  high- 
ways," in  order  to  put  the  street  in  a  proper  condition  for 
public  use  and  travel,  established  a  grade,  which  grade  re- 
quired three  cuts  on  the  land  taken  from  the  plaintiff,  one  of 
168  feet  in  length  and  10^^  feet  in  depth  at  the  centre,  one  of 
60  feet  in  length  and  2Vio  feet  in  depth  at  the  centre,  the  third 
of  61  feet  in  length  and  a  centre  depth  of  l*/ioo  feet.  The 
form  of  all  the  cuts  was  that  of  a  knoll,  sloping  evenly  each 
way.  This  grade  is  a  proper  one  for  the  purposes  of  the 
street.  All  the  earth  which  was  taken  from  these  cuts  was 
used  to  fill  the  hallows  in  the  street,  but  other  earth  could 
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have  been  hauled  for  the  same  purpose  from  a  greater  distance. 
The  street  commissioners,  in  making  these  cuttings,  cut  down 
intentionally  the  soil  and  turf  upon  said  street  perpendicularly, 
or  very  nearly  so,  up  to  the  extreme  boundaries  or  lines  of 
said  street,  and  claimed  and  exercised  the  right  to  cut  said 
liighway  perpendicularly  up  to  the  limits  thereof.  The  soil  is 
clay  and  quicksand,  and  the  effect  of  the  perpendicular  excava- 
tion, unless  the  bank  is  protected,  is,  that  the  adjoining  soil 
will  slip,  and  be  gradually  sloughed  off  by  the  action  of  the 
rain  and  frost,  until  a  slope  has  been  formed  sufficiently  in- 
clined to  prevent  further  slipping.  An  unprotected  perpendic- 
ular embankment  of  ten  feet  in  height  would  be  encroached 
upon,  in  two  or  three  years,  to  an  extent  of  five  feet,  before  a 
proper  slope  was  formed.  This  result  has  already  commenced 
upon  the  land  of  the  complainant.  If  the  city  authorities 
have  no  right  to  cause  this  incidental  injury  to  the  adjoining 
land,  their  proper  course  is  to  use  only  such  a  width  as  will 
leave  a  sufficient  slope,  or  to  use  the  entire  width  and  build  a 
retaining  wall.  If  the  complainant  is  remediless,  he  must  grade 
his  land  in  conformity  with  the  street  line,  or  build  a  retain- 
ing wall  himself.  A  suitable  retaining  wall  would  cost  $500. 
Grading  the  land  would  probably  be  less  expensive,  and  would 
be  more  advantageous  to  the  owner  of  the  land,  in  the  event  of 
any  future  disposition  or  sale  of  the  property.  The  land  of 
the  complainant  which  has  been  taken  for  the  street,  is  part  of 
a  large  tract  belonging  to  the  complainant,  used  heretofore, 
with  the  buildings  upon  it,  as  a  gentleman's  mansion.  Where 
the  deep  cut  is  made,  the  land  is  not  ornamented  with  shrub- 
bery and  shade  trees,  as  is  the  case  with  the  portion  adjacent 
to  the  house.  The  present  suit  is  a  bill  for  an  injunction  to 
restrain  the  defendants,  who  are  the  street  commissioners  and 
the  superintendent  of  streets,  from  excavating  in  such  a  man- 
ner as  to  cause  the  injury  to  the  adjacent  land  which  has  been 
mentioned.  The  superintendent  has,  by  the  city  charter,  the 
immediate  care  and  supervision  of  the  streets,  and  his  duty  is 
to  see  that  they  are  properly  constructed  and  kept  in  repair. 
After  the  bill  was  filed,  a  provisional  injunction  was  granted, 
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-which  is  still  in  force.  The  biU  proceeds  upon  the  idea  that 
the  defendants  are  acting  in  the  premises  without  reasonable 
care. 

From  the  preceding  statement,  it  will  be  seen,  that  the 
proper  authority  has  directed  the  construction  of  a  street  of 
fifty  feet  in  width,  and  has  assessed  the  damages  which  will 
arise  to  the  complainant  from  the  taking  of  his  land,  which 
damages  include  all  those  which  are  immediately  incident  to 
and  consequent  upon  the  construction  of  the  highway.  An 
assessment  of  damages  is  for  the  direct  and  immediate  damage 
resulting  from  the  laying  out  of  the  highway.  The  owner  is 
to  be  remunerated  for  the  land  taken,  for  the  deprivation  of 
^*  any  right  or  privilege  attached  to  it,  and  for  the  damage 
done  by  the  lay  out  to  the  land  connected  with  that  which  is 
covered  by  the  highway,  and  of  which  it  was  a  part."  {Clark 
V.  Sayhrookj  21  Conn.y  313.)  When  a  part  only  of  the  land 
of  the  owner  is  taken  for  a  public  work,  the  damage  which 
will  necessarily  result,  from  the  use  of  the  part  which  is  taken, 
to  the  land  which  is  not  occupied  by  the  public,  is  to  be  esti- 
mated. When  the  remaining  land  is  separated  by  the  new 
highway  from  outbuildings,  or  from  a  supply  of  water,  or  is 
left  in  unsalable  condition,  or  unfit  for  occupancy,  or  is  divided 
by  high  embankments  which  cause  inconvenience,  the  effect  of 
these  and  similar  circumstances,  and  the  effect  which  the  ap- 
propriation will  have  in  benefitting  the  remaining  land,  are  to 
be  taken  into  consideration  in  the  estimate  of  damages.  In 
the  case  of  a  new  highway,  the  general  grade  which  must  be 
adopted,  so  as  to  conform  to  the  existing  grade  of  connect- 
ing streets,  and  so  as  to  make  a  convenient  highway,  are 
obvious  to  the  appraisers  of  damages,  who  inspect  the  premises 
and  can  see  the  injury  and  the  special  benefit  which  the  open- 
ing of  a  highway  must  necessarily  cause  to  the  whole  land. 
The  presumption  is,  that  the  appraisal  is  for  the  value  of  the 
property  taken  and  the  damage  which  will  specially  result  to 
the  residue  by  such  taking.  .  But,  it  is  truly  said,  that  the  ap- 
praisal assumes  and  presupposes  that  the  highway  is  to  be  con* 
£tructed  with  reasonable  care,  and  if,  "  for  want  of  reasonable 
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care  and  skill  in  the  construction  of  such  work,  unnecessary 
damage  is  caused,  it  is  not  warranted  by  the  right  of  eminent 
domain."  {Spragtie  v.  Worcestery  13  Gray^  195.)  Conse- 
quential daniages  which  result  to  the  remaining  land,  from 
want  of  reasonable  care  in  the  construction  of  the  highway, 
are  not  included  in  the  estimate  of  damages.  It  is  coiitended 
that  this  highway  was  not  constructed  witii  reasonable  care,  by 
reason  of  the  fact  that  it  was  excavated  upon  the  extreme  lim- 
its of  the  land  taken,  so  as  to  cause  the  adjoining  land  to  be 
deprived  of  its  lateral  support,  and  so  as  to  inflict  an  action- 
able injury. 

In  order  to  determine  whether  reasonable  care  has  been 
taken,  it  becomes  necessary  to  consider  the  powers  which 
municipal  corporations  possess  in  regard  to  the  construction  of 
highways,  and  in  regard  to  the  grade,  and  the  JiJterations  in  the 
grade,  of  streets,  whereby  a  consequential  injury  is  caused  to 
adjoining  land.  The  defendants  are  public  officers,  and  the- 
duty  has  been  imposed  upon  them  by  the  Legislature,  of  mak- 
ing and  constructing  highways  in  the  city  of  Burlington.  The 
law,  while  it  imposes  this  duty  upon  public  officers,  also  requires 
them  to  construct  public  works  so  as  not  wantonly  or  mali- 
ciously to  injure  adjoining  proprietors,  and  so  as  to  cause  no 
unnecessaiy  damage.  They  are  not  exempted  from  the  obliga- 
tion to  use  reasonable  care.  {Mersey  Dock  Cases^  11  House  of 
Lords  CmeSy  713.)  The  work  must  be  done  in  such  a  reason- 
able and  proper  manner  as  to  cause  no  damage  which  is  not 
necessarily  incident  to  the  prosecution  of  the  work.  Thus, 
municipal  corporations  are  required  to  build  highways  over 
water-courses  in  such  a  manner  as  not  unreasonably  to  set 
the  water  back  upon  adjoining  proprietors.  Although  a  strip 
of  land  of  seventy-five  feet  in  width  should  be  condemned  to 
be  taken  for  a  street,  yet,  if  the  whole  width  should  be  exca- 
vated so  as  to  injure  adjoining  proprietors,  when  a  strip  of  fifty 
feet  woiild  amply  accommodate  the  public  needs,  and  such 
damage  was  not  necessarily  incident  to  a  reasonable  perform- 
ance  of  the  public  work,  such  an  excavation  would  be  an  un- 
reasonable exercise  of  power.    If  the  public  officer  "  should. 
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abnse  his  authority,  by  digging  down  or  raising  up  where  it 
might  not  be  necessary  for  the  reasonable  repair  and  amendment 
of  the  road,  he  would  be  amenable  to  any  suffering  party  for  his 
damages."  {CaUender  v.  Marshy  1  Pick,^  418.)  The  public 
work  should  not  be  planned  and  should  not  be  executed  so  as 
to  inflict  unnecessary  damage ;  and,  therefore,  if  a  work  is  car- 
ried on  in  such  a  manner  as  unduly  to  injure  the  adjoining 
proprietor,  the  prosecution  of  such  a  work  may  be  restrained 
by  a  Court  of  equity. 

£ut,  the  principle  seems  also  to  have  been  established,  that, 
in  the  absence  of  statutory  provisions,  a  municipal  corporation  or 
its  agents  are  not  liable  for  the  consequential  damage  which  is 
necessarily  done,  in  the  exercise  of  reasonable  care,  to  adjoin- 
ing land  not  taken  for  public  use,  in  the  execution  of  a  public 
work  imposed  by  the  Legislature  upon  the  corporation,  for  the 
public  benefit,  although  an  individual  who  executes  such  an 
improvement  upon  his  own  land  for  his  private  benefit,  might 
strictly  be  liable  for  such  consequential  injury.  {Sutton  v. 
Clarke,  6  Taunt,  29 ;  Boulton  v.  Crowiher,  2  J5.  c6  (7.,  703 ; 
Mersey  Dock  Caeesy  11  House  of  Lords  Cases,  713 ;  Smith  v. 
Washington,  20  How,,  135  ;  Badcliff  v.  BrooJdyn,  4  ComsL^ 
196 ;  CaUender  v.  Marshy  1  Pick.,  418  ;  0^  Connor  v.  Pitts- 
hurgh,  18  Pa.  St,  187 ;  HoUister  v.  Union  Co.,  9  Conn.,  436 ; 
Reynolds  v.  Shreveport,  13  La.  Ann.,  426;  Murphy  v. 
Chicago,  29  lU.,  279 ;  Richardson  v.  Yt  Cent  H,  R.  Co.,  25 
Vt,  474.)  This  doctrine  is  based  upon  the  theory,  that  the 
act  is  done  in  the  discharge  of  a  duty  which  is  imposed  by  the 
supreme  power  of  the  State  upon  the  municipal  corporation, 
and  is  done  for  the  public  benefit  and  not  for  private  emolu- 
ment. It  is  absolutely  necessary  for  the  public  accommodation 
that  streets  should  be  raised  and  lowered.  ^'  Streets  cannot  be 
opened  and  kept  in  repair,  or  made  safe  or  convenient  for  pub- 
lic use,  without  being  made  level,  or  as  nearly  so  as  the  nature 
of  the  ground  will  permit.  Hills  must  be  cut  down  and  hol- 
lows filled  up,  or  in  other  words,  the  road  must  be  ^graded '  or 
'  reduced  to  a  certain  degree  of  ascent  or  descent,'  which  is  the 
proper  definition  of  the  verb  '  to  grade.'    If  the  duty  imposed 
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on  the  corporation  requires  this  to  be  done,  the  power  must  be 
co-extensive  with  the  duty."  {Smith  v.  WdshingUyn^  20  IIow,^ 
148.)  This  work,  especially  in  a  city,  where  population  is 
crowded  and  land  is  valuable,  will  cause  some  damage  to  ad- 
joining proprietors,  and  inflict  hardship  upon  individuals. 
Such  damage,  when  it  has  not  been  caused  unnecessarily,  is 
**  damnum  ahsque  injuria^'^  from  the  fact  that  the  work  which 
causes  the  damage  is  for  the  public  benefit,  and  "  private  in- 
terests must  yield  to  public  accommodation.  One  cannot  build 
his  house  on  the  top  of  a  hill  in  trie  midst  of  a  city,  and  re- 
quire the  grade  of  the  street  to  conform  to  his  convenience,  at 
the  expense  of  that  of  the  public."  {Smith  v.  Washington^ 
cited  svpra.) 

It  is  not  intended  that  this  principle  should  be  considered 
as  applicable  to  the  acts  of  private  corporations  who  are  author- 
ized by  the  Legislature  to  construct  works  of  a  public  character, 
such  as  canals  or  railroads,  for,  although  such  corporations  are 
empowered  to  take  land,  upon  the  ground  that  the  taking  is  for 
the  public  use,  and  although  the  works  are  to  be  used  by  the 
public,  yet  they  are  constructed  primarily  for  the  benefit  and 
emolument  of  the  private  corporations  who  have  them  in 
charge,  and  who  are  not  public  agents.  {Hooker  v.  N.  IL  cfe 
N.  Co.,  15  Conn.,  312.) 

In  the  application  of  these  principles  to  the  present  case,, 
it  is  to  be  observed,  that  it  has  been  found  that  a  street  of  fifty 
feet  in  width  was  a  fit  and  proper  width  for  the  public  neces- 
sities, at  the  place  where  the  street  was  constructed,  that  the 
grade  was  a  proper  grade,  and  that,  owing  to  the  unevenness 
of  the  land,  all  the  soil  which  was  taken  from  the  cuts  was 
necessarily  used  to  fill  the  hollows.  The  city  was  not,  there- 
fore, using  an  unnecessary  or  unreasonable  quantity  of  land,  or 
excavating  too  much  earth.  But,  it  is  urged,  with  great  force, 
that  the  defendants  were  not  constructing  the  street  with  rea- 
sonable care,  in  this,  that  they  were  cutting  the  land  at  the  ex- 
treme limfts  of  the  street  perpendicularly,  the  inevitable  effect 
of  which  method  of  construction  is  to  cause  the  adjoining  land 
to  cave  into  the  street,  and  to  subject  the  owner  to  expense  and 
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damage ;  that,  if  an  individual  or  private  corporation  excavates 
in  such  a  manner  that  the  adjacent  land  is  deprived  of  the 
lateral  support  of  the  soil,  and  of  adequate  protection,  such 
private  person  or  corporation  inflicts  thereby  an  actionable 
injury  upon  the  adjoining  proprietor,  and  that,  if  the  city  de- 
sired to  use  their  entire  fifty  feet  of  land,  when  such  use 
caused  an  injury  to  the  complainant,  they  should  prevent  the 
injury  by  building,  at  their  own  expense,  a  retaining  wall,  and 
the  neglect  to  provide  a  protection  is  a  want  of  reasonable 
care. 

While  all  the  decisions  admit  the  doctrine  that  a  public  work 
must  be  constructed  with  reasonable  care,  the  question  of  the  ex- 
tent of  authority  which  a  municipal  corporation  can  exercise  in 
respect  to  the  grade  of  streets,  whereby  a  consequential  damage  is 
caused  to  adjoining  land,  has  been  frequently  before  the  Courts. 
The  strong  weight  of  authority  in  this  country  is  to  the  effect 
that  such  a  corporation  is  authorized  to  grade  and  change  the 
grade  of  streets  from  time  to  time,  when  it  is  necessary  so  to 
do,  without  protecting  the  earth  or  embankments  of  the  ad- 
joining proprietors,  who  are  often  subjected  to  expense  in 
adapting  their  land  to  the  grade,  and  in  protecting  their  prop- 
erty from  the  consequential  damage  which  is  incident  to  the 
lowering  of  the  street.  The  injury  which  is  done  to  adjoining 
proprietors  most  frequently  results  from  the  changes  of  grad'e 
which  become  necessary,  as  a  city  increases  in  population  and 
business,  and  the  needs  of  the  public  become  more  urgent,  but 
not  unfrequently  results  from  the  original  grade  upon  which 
the  street  is  constructed.  Necessary  grades  and  changes  of 
grade  are  constantly  being  made  in  oar  cities,  under  the  power 
to  construct  and  repair  streets,  with  no  protection  of  the  ad- 
joining soil,  by  the  municipal  authorities,  and  such  exercise  of 
authority  has  been,  with  some  exceptions,  sustained  by  the 
Courts  of  the  different  States.  The  justification  has  been  upon 
the  principle  whic]^  has  already  been  stated,  viz.,  that  a  public 
oflScer  is  justified  in  inflicting  consequential  damage  in  the 
necessary  prosecution  of  a  public  work  imposed  by  the  Legisla- 
ture upon  a  municipal  corporation  and  prosecuted  for  the  pub- 
lic beneflt.    The  leading  authorities  have  already  been  cited. 
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It  may  be  said,  that  nearly  all  of  the  decisions  which  have 
been  quoted  refer  to  the  regrading,  or  alteration  of  the  grade, 
of  a  street.  But,  if  there  is  no  duty  upon  a  city  to  protect  the 
landowners  against  the  consequences  of  a  new  excavation 
which  is  made  after  the  street  has  been  constructed,  and  after 
it  has  been  long  used,  it  is  difficult  to  see  why  another  standard 
or  rule  should  be  imposed  when  the  street  is  first  made  pass- 
able for  the  public,  and  is  to  be  brought  to  a  proper  level. 

Although  I  am  impressed  with  the  seeming  injustice  and 
hardship  of  a  method  of  constructing  and  repairing  streets 
which  throws  upon  the  individual  proprietor,  if  he  has  not  been 
compensated  for  this  consequential  injury,  a  burden  which 
would  be  onerous  for  the  corporation  to  bear,  I  am  constrained 
by  the  decisions  of  Courts  whose  opinions  are  justly  entitled  to 
great  weight,  to  hold,  that  a  municipal  corporation  can  properly 
construct  and  repair  streets  in  this  manner.  It  foUows,  that 
the  defendants  were  constructing  this  street  with  the  ordinary 
care  which  the  law  demands. 

Let  the  bill  be  dismissed,  without  costs. 

Americus  V.  Spalding  and  Edward  J:  Phel/pa^  for  the 
plaintiff. 

Romeo  H.  Start  and  Torrey  E.  Wales,  for  the  defendants. 
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The  United  States 
John  S.  Lougheby  and  Thomas  Loughebt. 

Section  746  of  the  ReviBed  Statutes  proYides,  that,  when  a  trial  has  been  com* 
menced  and  is  in  progpress  before  a  jory  or  the  Court,  it  shall  not  be  stayed  or 
discontinued  by  the  arrival  of  the  time  fixed  by  law  for  another  session  of  the 
Court  On  the  trial  of  an  indictment,  after  seyeral  jurors  had  been  called  and 
challenged,  and  three  had  been  found  competent  and  sworn,  the  Court,  on  the 
last  day  of  the  term,  directed  that  the  trial  proceed  on  the  following  day, 
which  wa^  the  first  day  of  the  succeeding  term.  It  so  proceeded,  and,  after 
a  conviction,  it  was,  on  a  motion  in  arrest  of  judgment,  Beldy  that  the  trial 
had  been  commenced  and  was  in  progress,  although  a  full  jury  was  not  em- 
panelled before  the  term  ended. 

Section  804  of  the  Revised  Statutes  provides,  that,  when  the  panel  is  exhausted, 
the  marshal,  by  the  order  of  the  Court,  shall  return  jurymen  from  the  by- 
standers, sufficient  to  complete  the  panel.  Under  such  an  order,  the  marshal 
summoned  as  jurymen  persons  who  were  not  in  the  Court  room,  or  about  th& 
Court  house,  when  such  order  was  made,  or  when  they  were  summoned,  but 
they  were  present  in  Court  when  they  were  returned  by  the  marshal  as 
present,  and  when  their  names  were  placed  on  the  panel  and  their  ballots 
placed  in  the  wheel:  //eU,  that  they  became  bystanders,  within  the  meaning 
of  the  statute,  when  they  attended  ; 

Heldj  also,  that  such  objection  should  have  been  taken  as  a  ground  of  challenge 
to  the  array,  before  tJie  polls  were  drawn,  and  that  it  was  too  late  to  challenge 
the  array  after  challenging  the  polls. 

If,  after  the  trial  of  an  indictment  is  commenced,  the  accused  escapes  from  cus- 
tody, and,  for  that  reason,  his  further  attendance  cannot  be  had,  the  trial  may 
proceed  in  his  absence. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  March  8th,  1876.) 

Benedict,  J.  The  defendants  were  jointly  indicted  with 
one  Lewinski  for  coining.  All  three  were  put  upon  trial  to- 
gether, at  the  November  term.  After  several  jurors  had  been 
called  and  challenged,  and  three  had  been  found  competent 
and  sworn,  the  panel  was  found  to  be  exhausted  by  reason  of 
challenges.     The  hour  being  late,  on  the  last  day  of  the  term, 
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the  Court,  in  pursuance  of  section  746  of  the  Revised  Statutes, 
directed  that  the  trial  of  the  cause  be  continued  on  the  follow- 
ing day,  notwithstanding  that  such  following  day  was  the  com- 
mencement of  the  December  term.  The  Court  also  directed 
the  marshal  to  summon  talesmen  to  fill  the  panel.  On  the 
day  following,  the  marshal  returned  the  names  of  twenty-four 
persons  as  in  Court  ready  to  serve  as  talesmen.  The  names 
of  those  persons  were  then  placed  in  the  box,  and  from  those 
ballots  names  were  drawn  to  complete  the  jury.  Those  per- 
sons so  drawn,  as  they  were  called  to  be  sworn  in  the  cause, 
were  each  challenged  by  the  prisoners.  Upon  the  trial  of  such 
challenge,  it  was  proved,  by  the  oath  of  each  juryman,  that  he 
was  not  in  the  Court  room,  or  about  the  Court  house,  en  the 
previous  day,  when  the  order  for  talesmen  was  made,  but  had 
been  summoned  by  the  marshal  to  attend,  and,  when  so  sum- 
moned, was  not  in  the  Court  room  or  about  the  Court  house. 
These  challenges  were  overruled.  Thereupon,  after  the  full 
number  of  jurors  had  been  sworn,  the  defendants  claimed  the 
right  to  challenge  the  array,  and  to  prove  by  the  marshal  that 
the  persons  summoned  by  him,  in  pursuance  of  the  order  for 
talesmen,  were  not  bystanders  when  so  summoned.  The 
challenge  to  the  array  was  rejected,  and  the  trial  proceeded. 
After  the  evidence  on  the  part  of  the  Government  was  for  the 
most  part  completed,  and  during  the  night,  these  two  defend- 
ants broke  jail  and  escaped  from  custody.  Thereupon,  their 
counsel  objected  to  further  proceedings  upon  the  indictment, 
in  the  absence  of  the  prisoners.  The  objection  being  over- 
ruled, the  counsel  for  these  defendants  withdrew,  and  the  trial 
proceeded.  The  jury  thereafter  found  a  verdict  of  guilty 
against  all  three  accused,  and  the  one  still  in  custody  was  there- 
upon sentenced.  Subsequently,  the  prisoners  who  had  escaped 
were  caught  and  brought  into  Court  for  sentence,  whereupon 
this  motion  in  arrest  of  judgment  is  made,  upon  the  following 
grounds — first,  that  there  was  a  mistrial,  because  the  trial  was 
not  commenced  before  a  jury  or  the  Court  at  the  November 
term,  within  the  meaning  of  section  746  of  the  Revised  Stat- 
utes, since  but  three  jurymen  had  been  sworn  when  the  term 


MARCH,  1876.  26^ 


The  United  States  v.  Longhery. 


ended,  and  there  was,  therefore,  no  power  to  continue  the  trial 
upon  the  subsequent  day.  A  jury,  it  is  said,  consists  of  twelve 
men,  and  section  746  has  no  application  to  a  case  where  a  full 
jury  is  not  impanelled  before  the  term  ends.  The  statute 
provides,  that,  when  a  trial  has  been  commenced,  and  is  in 
progress,  before  a  jury  or  the  Court,  it  shall  not  be  stayed  or 
discontinued  by  the  arrival  of  the  time  fixed  by  law  for  an- 
other session  of  the  Court ;  and  I  am  of  the  opinion  that  the 
trial  of  this  cause  was  commenced  and  in  progress  at  the 
November  term,  within  the  meaning  of  the  statute.  When 
a  juryman  is  sworn  in  a  cause,  a  trial  is  commenced — ^perhaps^ 
when  one  juryman  is  drawn  from  the  box.  Here,  several 
jurymen  had  been  drawn,  challenges  had  been  taken  and  tried, 
and  three  jurymen  had  been  accepted  and  sworn.  Upon  these 
challenges,  questions  of  law  had  been  raised,  and  objections 
taken,  which  formed  part  of  the  record.  This  trial  was,  there- 
fore, in  progress  before  either  the  Court  or  the  jury,  and,  as  I 
consider,  was  in  progress  before  a  jury,  within  the  meaning  and 
intent  of  the  Act.  It  was,  therefore,  lawfully  proceeded  with, 
as  if  another  stated  term  had  not  intervened. 

The  next  ground  upon  which  an  arrest  of  judgment  is 
asked,  arises  out  of  the  challenges  taken  on  the  second  day  of 
the  trial.  The  statute  of  the  United  States,  section  804  of  the 
Eevised  Statutes,  directs,  that,  when  the  panel  is  exhausted, 
the  marshal,  by  the  order  of  the  Court,  shall  return  jurymen 
from  the  bystanders,  sufficient  to  complete  the  panel.  In  this 
case,  the  point  taken  is,  that  the  persons  summoned  by  the 
marshal,  in  pursuance  of  the  order  of  the  Court,  were  not  by- 
standers, because  not  in  Court  when  summoned  by  the  mar- 
shal. But,  these  persons  were  present  in  Court  when  they 
were  returned  by  the  marshal  as  present,  and  when  their  names 
were  placed  upon  the  panel,  and  their  ballots  placed  in  the 
wheel ;  and  the  statute  is  complied  with,  if  the  persons  re- 
turned by  the  marshal  are  present  in  Court  when  so  returned. 
How  long  they  had  been  present,  or  how  they  happened  to  be 
present,  is  of  no  consequence,  provided  no  fraud  or  collusion 
or  improper  action  is  suggested.     At  common  law,  the  duty 
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of  selecting  jurors  belongs  to  the  sheriff,  and  it  would  seri- 
ously embarrass  trials  if  it  were  held  that,  when  a  panel  fails 
by  reason  of  challenges,  and  talesmen  are  ordered,  the  marshal 
is  bound  to  return  the  talesmen  from  those  who  happen,  at 
the  instant  of  making  the  order,  to  be  present  in  Court. 
There  may  be  no  bystanders  then  present,  or  all  pi*esent  may 
be  unfit  persons,  or  they  may  be  persons  whose  presence  has 
been  secured  by  the  accused  in  anticipation  of  a  failure  of  the 
panel.  ''  Persons,  who  are  not  bystanders  in  the  Court,  may 
be  summoned  as  talesmen,  for,  when  they  come  in,  they  are 
bystanders."  {Bao.  Abr.y  Juries,  vol.  5,  p.  337.)  The  stat- 
utes of  6  Geo.  4,  c.  50,  §  37,  provided  that  tales  be  named  by 
the  sheriff  of  the  "  able  men  of  the  county  then  presefit" 
Under  that  statute  it  was  held  not  to  be  necessary  that  the 
tales  should  be  selected  out  of  persons  accidentally  present, 
but  that  they  might  be  selected  out  of  persons  whose  presence 
the  sheriff  had  taken  previous  measures  to  obtain.  {Bac. 
Abr.y  Juries ;  see,  also,  State  v.  Lamjon^  3  Hawks,  179.)  I 
am,  therefore,  of  the  opinion,  that  it  formed  no  valid  ground 
of  objection  to  the  persons  placed  upon  the  panel  on  the 
second  day  of  the  trial,  they  being  present  in  Court  when 
returned  by  the  marshal,  and  when  their  names  were  placed 
in  the  box,  that,  at  the  time  they  were  notified  by  the  marshal 
to  be  present  in  Court  on  that  day,  they  were  elsewhere  than 
in  the  Court  room  or  the  Court  house.  Whether  they  could 
be  compelled  to  attend  is  another  question,  but,  when  they  did 
attend,  they  became  bystanders,  within  the  meaning  of  the 
statute. 

It  would  seem  further,  that  this  objection  was  taken  too 
late.  The  fact  relied  on,  if  of  any  effect,  constituted  a  ground 
of  challenge  to  the  array,  and  the  point  should  have  been 
raised  by  challenging  the  array  before  any  of  the  tales  were 
drawn.  {Ba^.  Abr.,  Juries,  vol.  5,  pp.  345,  352.)  Here,  the 
point  was  first  taken  as  a  ground  of  principal  challenge  to  the 
polls.  After  a  challenge  to  the  polls  it  was  too  late  to  chal- 
lenge the  array. 

The  next  ground  relied  upon  is,  that  the  accused  were  not 
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present  during  the  whole  of  the  trial  and  when  the  verdict 
was  rendered.  But,  the  absence  of  the  accused  does  not  affect 
the  proceedings,  when  it  arises  from  the  fact  that,  after  the 
trial  commeiiced,  the  accused  escaped  from  custody,  and  his 
attendance  cannot,  for  that  reason,  be  had.  The  right  of  these 
defendants  to  be  present  during  their  trial  was  lost  when  they 
broke  jail  and  escaped.  Certainly,  great  inducements  to  escape 
during  trial  would  be  held  out  were  it  the  law  that,  by  an 
escape,  further  proceedings  in  a  trial  will  be  prevented.  I  see 
no  reason  for  giving  that  effect  to  an  escape,  and  I  am  fur- 
nished with  no  authority  for  the  proposition. 

The  grounds  for  an  arrest  of  judgment,  which  have  been 
relied  on,  cannot,  in  my  opinion,  be  upheld,  and  the  motion 
is,  accordingly,  denied. 

Hvhert  O,  Hvll^  {Asaiatant  District  Attorney^)  for  the 
United  States. 

laaac  S.  Catlin,  for  the  defendants. 


In  the  Matter  of  Horatio  N.  Allen,  on  Habeas  Corpus. 

An  no  contested  order,  made  by  a  register  in  bankruptcy,  in  Vermont,  thnt  a 
bankrupt  produce  certain  books  and  papers  relating  to  his  business,  was  dis- 
obeyed by  him.  On  proof  thereof,  and  on  service  of  notice  on  the  bankrupt, 
the  District  Ck>urt  for  Vermont  adjudged  him  to  have  been  guilty  of  a  con- 
tempt, and  ordered  that  he  deliver  up  the  books  and  papers  to  the  marshal, 
and  pay  the  costs,  and  that.  In  default  thereof,  he  be  arrested  by  the  marshal, 
or  his  deputy,  and  committed  to  jail  to  be  safely  kept  until  discharged  by 
order  of  said  Court.  The  depu^  of  the  marshal  demanded  the  books  and 
papers  and  costs  from  the  bankrupt,  in  New  Hampshire,  which  he  refused  to 
deliver  or  pay,  and  then  the  deputy  arrested  him  in  New  Hampshire,  and 
committed  him  to  jail  in  Vermont.  On  a  habea%  corpus  sued  out  by  the  bank- 
rupt: Seid, 
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(1.)  The  order  of  the  register  was  the  order  of  the  Court,  and,  when  it  was  dis- 
obeyed, it  was  proper  to  institute  proceedings  for  contempt  directly  on  sach 
disobedience ; 

(2.)  It  was  proper  to  direct  that  the  bankrupt  be  committed  until  discharged  by 
order  of  the  District  Court ; 

(8.)  The  arrest  in  New  Hampshire  was  illegal,  and  the  imprisooment  in  Vermont, 
in  pursuance  of  such  arrest,  was,  therefore,  illegal,  although  the  warrant  of 
arrest  was  Talid. 

(Before  Shipman,  J.,  Verfiiont,  March  16th,  1876.) 

Shipman,  J.  From  the  return  of  the  jailer  it  appears,  that 
the  relator,  Horatio  N.  Alien,  is  held  in  custody  upon  a  war- 
rant which  issued  from  the  District  Court  of  the  United  States 
for  the  District  of  Vermont.  The  warrant  or  order  of  com- 
mitment recites,  that  the  relator  is  a  bankrupt,  and  was  legally 
notified  to  appear,  and  did  appear,  before  a  register  in  bank- 
ruptcy, to  submit  to  an  examination  under  the  provisions  of 
the  bankrupt  Act ;  that  said  examination  disclosed  that  Allen 
had  kept  entries  of  his  business  transactions  upon  "  diaries," 
which  diaries  and  other  memoranda  and  papers  relating  to  his 
business  it  was  necessary  should  be  in  the  possession  of  the 
assignee,  in  order  that  he  might  obtain  a  full  knowledge  of  the 
property  of  the  bankrupt ;  that  the  assignee  demanded  said 
papers  and  books  from  the  bankrupt,  and  procured  an  order  to 
be  made  by  the  register,  commanding  said  Allen  to  produce 
said  papers  and  books,  which  order  he  neglected  to  obey;  that, 
thereupon,  the  assignee  brought  a  petition  before  the  District 
Court,  praying  that  the  bankrupt  be  proceeded  against  for  con- 
tempt, and  be  ordered  to  surrender  said  books  and  papers  to 
the  petitioner ;  that  an  order  was  issued  from  the  District 
Court  to  said  Allen,  directing  him  to  show  cause  why  he 
should  not  be  dealt  with  for  contempt,  and  should  not  surren- 
der said  papers ;  that  said  order  to  show  cause  was  duly  served, 
and,  said  petition  having  been  continued  from  time  to  time,  at 
the  request  of  the  bankrupt,  or  by*  agreement  of  the  parties,  on 
the  last  adjourned  day  the  petitioner  appeared  and  the  bank- 
rupt appeared  not ;  and  that,  upon  the  hearing,  the  bankrupt 
was  adjudged  guilty  of  contempt,  and  was  commanded  to  de- 
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liver  up  the  books  and  papers  to  the  marshal,  and  pay  the  costs, 
and,  upon  neglect  or  refusal  to  comply  with  said  order,  the 
marshal  or  his  deputy  was  commanded  to  take  the  body  of  said 
Allen,  and  him  commit  to  the  keeper  of  the  jail  in  Chittenden 
county,  to  be  safely  kept  until  discharged  by  order  of  said 
Court.  The  return  of  the  deputy  marshal  upon  the  warrant  is^ 
to  the  effect,  that  he  demanded  of  the  said  Allen,  in  the  State 
of  New  Hampshire,  said  books  and  papers,  and  said  costs,  which 
he  refused  to  deliver  or  pay,  whereupon  he  was  arrested  and 
committed  to  the  jail  in  Chittenden  county,  in  the  State  of 
Vermont. 

It  is  contended,  that  the  return  of  the  jailer  is  insufficient,, 
upon  three  grounds :  1st.  It  appears  upon  the  face  of  the  war- 
rant or  order  of  commitment,  that  the  contempt  of  which  the 
relator  was  adjudged  guilty,  consisted  in  not  obeying  an  order 
of  the  register,  which  order  was  not  an  order  of  the  Court ; 
2d.  That  the  warrant  directed  that  the  bankrupt  should  be  im- 
prisoned until  he  should  be  discharged  by  order  of  Court,  and 
that  his  imprisonment  does  not  expire  by  effluxion  of  time,  or 
upon  the  performance  of  any  act,  but  is  limited  only  by  the 
pleasure  of  the  Court ;  3d.  That  the  relator  was  unlawfully 
arrested  in  the  State  of  New  Hampshire,  by  a  Vermont  officer, 
and  was  thence  taken  to  jail  in  Vermont. 

(1.)  Upon  the  first  point  it  is  urged  that  the  statute  of  tlie 
United  States  {Revised  Statutes^  §  725),  defines  contempt  to  be 
misbehavior  in  the  presence  of  the  Court,  or  so  near  thereto  as 
to  obstruct  the  administration  of  justice,  the  misbehavior  of 
any  of  the  officers  of  the  Court  in  their  official  transactions, 
and  disobedience  or  resistance  to  any  lawful  order  or  com- 
mand of  the  Court ;  that  an  order  of  the  register  is  not  an 
order  of  a  Court ;  and  that,  prior  to  the  adjudication  of  con- 
tempt, no  order  had  been  made  by  a  Court  in  the  premises. 

By  the  bankrupt  Act,  the  several  District  Courts  of  the 
United  States  are  constituted  Courts  of  bankruptcy,  and  it  is 
the  duty  of  the  judges  of  the  District  Courts  in  the  several 
Districts  to  appoint  registers  in  bankruptcy  to  assist  the  judge 
in  the  performance  of  his  duties  under  the  Act.     The  register 
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is  empowered  to  despatch  such  part  of  the  administrative  busi- 
ness of  the  Court,  and  such  micontested  matters  as  shall  be  de- 
fined in  general  rules  and  orders,  or  as  the  District  judge  shall 
in  any  particular  matter  direct.  The  register  has  all  powers 
vested  in  the  District  Court,  for  the  summoning  and  examin- 
ation of  persons  and  witnesses,  and  for  requiring  the  production 
of  books,  papers,  and  documents,  except  the  power  of  commit- 
ment. It  is  impossible  that  the  laborious  administrative  busi- 
ness of  a  bankruptcy  Court  can  be  performed  by  one  judge. 
The  intricate  work  connected  with  the  settlement  of  bankrupt 
estates  requires  the  time  and  attention  of  other  persons.  The 
statute  has,  therefore,  empowered  him  to  appoint  persons,  styled 
registers,  to  assist  him  in  the  performance  of  his  duties.  The 
powers  of  the  register  consist,  in  general,  in  the  discharge  of 
the  administrative  business  of  the  bankruptcy  Court,  and  in 
passing  such  orders  relative  to  the  settlement  of  the  estate  as 
may.  be  uncontested.  Within  the  scope  of  their  authority,  the 
registers  are  not  only  officers  of  the  Court,  but,  in  uncontested 
matters,  act  in  lieu  of  the  judge.  Within  this  scope  their  acts 
are  the  acts  of  the  bankruptcy  Court,  and  their  uncontested 
orders  are  the  orders  of  the  Court.  Whenever,  therefore,  a 
bankrupt  violates  an  order  which  the  register  has  the  power  to 
make,  and  the  making  of  which  the  bankrupt  has  not  con- 
tested, and  in  regard  to  which  he  has  not  desired  a  reference 
to  the  District  judge,  a  violation  of  such  an  order  is  a  violation 
of  the  order  of  the  bankruptcy  Court.  The  register  cannot 
punish  for  a  violation  of  his  order.  That  power  is  reserved  to 
the  District  judge.  But  it  cannot  be  implied  that,  for  a  non- 
compliance -with  the  uncontested  order  of  the  register,  there  is 
no  power  of  punishment,  and  that  the  only  course  is  to  obtain 
a  re-enactment  of  the  order  from  the  District  judge,  for  a  viola- 
tion of  which  second  order  a  punishment  may  be  inflicted. 
The  statute  which  placed  so  large  a  part  of  the  details  of  the 
settlement  of  estates  in  the  hands  of  the  registers,  evidently 
intended  that  their  uncontested  acts  in  reference  to  these  de- 
tails were  the  acts  of  the  Court  of  bankruptcy.  Under  this 
theory  of  the  law  the  practice  of  the  District  Courts  has  been 
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to  enforce  the  unobeyed  orders  of  the  register  by  .proceedings 
in  contempt,  which  are  instituted  directly  upon  a  neglect  to 
-comply  with  his  order.  {In  re  Gettleston^  1  N^at  Bkcy.  JReg.y 
604 ;  In  re  Speyer^  6  /rf.,  255.) 

(2.)  When  the  contempt  consists  of  a  violation  of  the  order 
of  the  Court,  and  is  a  contempt  not  committed  in  its  presence, 
and  the  statute  does  not  prescribe  the  form  of  the  order  of 
commitment,  the  defendant  may  be  imprisoned  until  he  be  dis- 
charged by  order  of  Court,  or  until  further  order  of  Court. 
{Green  v.  Elgie^  8  Jurist^  part  1, 187,  per  Denman,  C.  J.; 
opinion  of  Ch.  J.  Kent  in  In  re  Yatee^  4  Johns.^  317 ;  S.  C.9 
Jbhns.y  395.) 

(3.)  The  arrest  of  the  relator  by  the  deputy  marshal  was 
without  his  precincts  and  within  the  State  of  New  Hampshire. 
The  language  of  the  officer's  return  is :  "At  Carroll,  in  the  Dis- 
trict of  New  Hampshire,  I  served  this  warrant  by  (Remanding, 
&c.,  whereupon  I  arrested  his  body,  read  the  warrant  in  his 
hearing,  and,  on  the  same  day,  I  committed  him  to  the  keeper 
■of  the  common  jail  at  Burlington,  in  the  county  of  Chittenden, 
in  the  District  of  Vermont."  The  arrest  in  New  Hampshire 
was  not  justified  by  the  order  of  the  District  Court,  and,  the 
arrest  having  been  illegal,  the  subsequent  imprisonment  in  the 
State  of  Vermont,  in  pursuance  of  the  original  arrest,  cannot 
be  justified.  When  the  original  arrest  is  unlawful,  the  deten- 
tion is  improper,  although  the  warrant  under  which  the  im- 
proper arrest  is  made,  is  valid.  The  fact  that  the  officer  had 
power  to  arrest  the  bankrupt,  after  he  was  brought  within  the 
State  of  Vermont,  is  immaterial,  inasmuch  as  that  power  was 
improperly  obtained.  The  principle  is  thus  declared  by  Lord 
Holt,  in  Luttin  v.  Benin^  (11  Mod.y  50) :  "  If  a  man  is  wrong- 
fully brought  into  a  jurisdiction,  and  there  lawfully  arrested, 
yet  he  ought  to  be  discharged,  for  no  lawful  thing,  founded 
upon  a  wrongful  act,  can  be  supported."  The  general  subject 
of  the  validity  of  the  acts  of  sherife  over  persons  or  property, 
in  cases  where  the  possession  of  the  person  or  property  was 
improperly  obtained  by  the  officer,  is  very  elaborately  discussed 
in  Hooper  v.  Lane^  (6  House  of  Lords  Caaes^  443),  and  in 


276  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  United  States  tr.  Winter. 


lUley  V.  NicJioU^  (12  Pick.^  270).  In  the  latter  case  Ch.  J, 
Shaw,  after  reviewing  the  authorities,  concludes  as  follows : 
'^  These  cases  seem  to  establish  the  general  principle,  that  a 
valid  and  lawful  act  cannot  be  accomplished  by  unlawful 
means,  and,  whenever  such  unlawful  means  are  resorted  to, 
the  law  will  interpose  and  afford  some  suitable  remedy,  ac- 
cording to  the  nature  of  the  case,  to  restore  the  party  injured 
by  means  of  these  unlawful  means,  to  his  rights."  I  refer 
also  to  Percival  v.  Stamp^  (9  Exch.  Eep.j  167) ;  Barrait  v. 
P7*ice,  (9  JBing.j  566) ;  MandevilU  v.  Guernsey^  (51  Barb.y 
99) ;  Uill  V.  Goodrich,  (32  Conn.,  589). 

The  relator  having  been  improperly  arrested  by  the  deputy 
marshal  beyond  his  precincts,  although  upon  a  warrant  which 
was  valid  authority  for  an  arrest  within  his  precincts,  the  d^ 
tention  is  invalid,  and  the  relator  is  entitled  to  a  discharge. 

0 

Borneo  H.  Start  and  Levi  Underwood,  for  the  relator. 


The  United  States  vs.  D.  K.  Olney  Wenteb. 

A  person  was  indicted  by  the  name  of  D.  K.  Olney  Winter.  He  moTed  to 
qnash  the  iDdictment,  on  the  ground  that  he  was  not  described  therein  by  any 
Christian  name :  Held,  that  the  motion  must  be  denied. 

When  a  person  has  selected  a  particular  given  uame  as  the  only  given  uame  by 
which  he  will  be  known,  such  given  name  becomes  part  of  his  legal  name,  and 
he  is  properly  described  by  that  name  in  an  indictment,  whether  it  stands 
first,  or  second,  or  third,  in  the  order  of  his  given  names. 

*  • 

(Before  Benedict,  J.,  Southern  District  of  New  York,  March  iTth,  1876.) 

Benedict,  J.  The  defendant  has  been  indicted  by  the 
name  of  D.  K.  Olney  Winter.  He  now  moves  that  the  in- 
dictment be  quashed,  upon  the  ground  that  he  is  not  described 
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therein  by  any  ChriBtian  name.  The  argoment  is,  that  a  mid- 
dle name  f orm§  no  part  of  the  legal  name,  and  that,  as  the 
initial  letter  D.,  given  in  the  indictment,  shows  that  the  de- 
fendant has  a  Christian  name  of  which  D.  is  the  initial  letter, 
the  indictment,  on  its  face,  is  insufficient,  becanse  it  fails  to 
^ve  that  Ohristian  name  in  full,  and  omits  to  say  that  it  is 
unknown. 

It  has  frequently  been  held,  that,  when  a  person  has  a  first 
name  by  which  he  is  known,  and  a  middle  name  in  addition, 
he  is  sufficiently  described  if  the  first  name  and  the  surname 
be  accurately  stated.  But,  I  do  not  know  that  it  has  been  set- 
tled, in  this  country,  that,  when  a  person  has  caused  himself  to 
be  known  by  a  certain  given  name,  and  by  no  other  except  his 
surname,  he  is  not  properly  described  in  an  indictment,  when 
such  given  name  and  the  surname  are  set  forth.  In  State  v. 
Hughe^^  (1  Swan^  261,)  it  is  said :  "  The  middle  name  may 
properly  be  a  part  of  a  person's  name." 

In  this  country,  no  religious  or  legal  ceremony  is  necessary 
to  entitle  a  person  to  use  a  particular  name.  A  name  chosen 
by  the  person,  by  which  he  has  caused  himself  to  be  commonly 
known,  becomes  his  name ;  and  I  know  of  no  law  to  prevent 
a  person  from  adopting  letters  alone,  not  being  im'tial  let- 
ters, or  intended  to  stand  for  any  word,  to  be  his  name.  It 
has  been  said,  that  a  person  can  have  but  one  Christian  name ; 
but,  as  pointed  out  by  Archbold,  (j>.  38 :)  "  This  must  be  un- 
derstood to  mean,  merely,  that  he  cannot  be  named  ^  John, 
cUuM  James,'  or  the  like."  (See,  also,  Jones  v.  MacquilUn, 
5  T.  JR.,  195.) 

There  appears  to  be  no  law  against  a  person's  having  sev- 
eral given  names,  nor  anything  to  prevent  a  person  from 
adopting  any  one  of  several  given  names  given  him  at  bap- 
tism, as  the  one  by  which  he  will  be  called  and  known ;  and, 
when  a  person  has  selected  a  particular  given  name  as  the  only 
given  name  by  which  he  will  be  known,  I  conceive  that  such 
given  name  becomes  part  of  his  legal  name,  and  that  he  is 
properly  described  by  that  name  in  an  indictment,  whether  it 
stands  first,  or  second,  or  third,  in  the  order  of  his  given  names. 
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If  this  defendant  had  chosen  to  be  known  by  the  given  name 
of  Olney,  with  the  letters  D.  K.  between  it  and  his  surname, 
he  would  have  been  properly  described  as  Olney  D.  K. 
Winter.  Surely,  it  can  make  no  difference  if  the  fact  be, 
that,  having  the  right  to  do  so,  he  has  placed  the  letters  D.  E. 
before  instead  of  behind  the  name  by  which,  as  his  given 
name,  he  has  chosen  to  be  known. 

This,  then,  is  not  a  case  where  no  Christian  name  is  men> 
tioned,  nor  where  the  Christian  name  by  which  a  person  is 
known  has  been  designated  simply  by  its  initial  letter.  Here, 
a  given  name  is  set  out  and,  upon  a  motion  to  quash,  it  is 
to  be  presumed  that  such  name  is  the  only  given  name  by 
which  the  defendant  has  chosen  to  be  and  has  come  to  be- 
known.  Having,  by  such  adoption,  become  the  distinctive 
given  name  of  the  defendant,  it  is  properly  used  to  describe 
him  in  an  indictment,  and  is  sufficient  for  that  purpose.  "  A 
person  is  well  described  by  the  name  by  which  he  is  generally 
known."    (2  Hii^s.  on  Crimes,  796.) 

The  motion  to  quash  is  denied. 

Benjamin  £.  Foster ,  {Distinct  Attorney^  for  the  United 

States. 

Ambrose  H.  Purdy,  for  the  defendant. 
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Thomas  G.  Alvoed  and  others,  plaintiffs  in  error 
The  United  States,  defendants  in  error. 

a.  wae  surety  for  one  S.,  as  postmaster,  on  his  official  bond.  On  the  14th  of 
September,  1861,  a  new  bond,  -with  other  sureties,  was  accepted,  whereby  A. 
was,  by  statute,  released  from  responsibility  for  all  acts  or  defaults  of  S.  com- 
mitted subsequently.  S.  was  afterwards  removed  from  office,  and  at  that 
time  was  a  debtor  to  the  United  States.  In  a  suit  brought  against  A.,  on  his 
bond,  to  recover  such  debt,  it  was  not  shown  by  the  United  States  tliat  S. 
had  not  in  his  hands,  on  the  14th  of  September,  1861,  ready  to  be  paid  or 
applied,  all  the  moneys  of  the  United  States  with  which  he  was  justly  charge- 
able :  Hdd^  that  it  must  be  presumed  he  had  such  moneys  in  his  hands  when 
the  new  bond  was  given ;  and  that  A.  was  not  liable  therefor. 

(Before  Jobkson,  J.,  Northern  District  of  New  York,  March  21st,  18Y6.) 

Johnson,  J.  The  surviving  defendants,  with  others,  were 
sureties  for  one  Sedgwick,  as  postmaster,  upon  his  official  bond. 
On  the  14th  of  September,  1861,  a  new  bond,  with  other  sure- 
ties, which,  in  compliance  with  the  requirement  of  the  De- 
partment, had  been  given,  was  accepted,  and  thereupon,  ac- 
cording to  the  statute,  {Act  of  July  2dj  1836,  5  U.  S.  Stat,  at 
Large,  88,  §  37,)  and  by  force  of  its  provisions,  the  sureties  in 
the  prior  bond  became  released  from  responsibility  for  all  acts 
or  defaults  of  the  postmaster  which  might  be  done  or  com- 
mitted subsequently.  Sedgwick  was  removed  from  office 
October  21st,  1861,  at  which  time,  by  his  own  testimony,  he 
was  indebted  to  the  Government  in  $3,969  45.  A  Treasury 
transcript  showed,  that,  between  September  30th  and  October 
2l8t,  1861,  Sedgwick  had  paid,  in  excess  of  the  amount  debited 
to  him  during  that  period,  and  was  entitled  to  be  credited 
with,  $1,010  14.  There  also  was  given  in  evidence  the  quarter- 
ly return  made  by  Sedgwick,  covering  the  period  from  July 
1st  to  October  Ist,  1861,  by  which  he  appeared,  at  the  latter 
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date,  to  be  indebted  to  the  United  States  in  the  sum  of 
$2,933  21.  It  was  further  shown,  that  the  amount  received 
at  the  Syracuse  post  office,  from  September  14th  to  October 
1st,  1861,  was  $954  09.  But,  it  was  not  shown  that,  on  the 
14th  of  September,  he  had  not  in  his  possession,  ready  to  be 
paid  or  applied  as  might  be  lawfully  required,  all  the  moneys 
of  the  United  States  with  which  he  was  justly  chargeable.  No 
demand  upon  him  at  this  period  was  proved,  no  failure  to  pay 
or  apply  any  such  money  as  he  was  lawfully  directed  was 
shown,  nor  did  the  period  for  rendering  his  regular  account 
arrive  until  the  1st  of  October.  Now,  assuming  that  sufficient 
data  are  contained  in  the  proof,  to  enable  the  exact  amount  to 
be  ascertained  which  he  had,  or  ought  to  have  had,  in  his 
hands,  belonging  to  the  United  States,  on  the  14th  of  Septem- 
ber, the  precise  difficulty  is,  that  no  light  is  thrown  on  the 
question,  whether,  in  point  of  fact,  he  had  then  this  money  in 
his  hands,  as  his  duty  required,  or  whether,  before  that  time, 
he  had,  by  its  misapplication,  become  a  defaulter.  If  he  was 
then  a  defaulter,  the  present  defendants  are  liable.  If,  on  the 
other  hand,  he  then  had  the  money,  and  subsequently  misap- 
plied it,  these  sureties  are  not  liable,  for,  the  default,  in  that 
that  case,  did  not  occur  in  their  day.  In  the  absence  of 
evidence  from  which  an  inference  can  be  directly  drawn,  the 
presumption  of  fact  which  the  law  raises  must  control.  That 
presumption  is,  that  an  officer  has  done  his  duty,  until  the  con- 
trary appears.  It  was  Sedgwick's  duty,  under  the  law  and  the 
bond,  to  keep  the  money  which  should  come  to  his  hands  safely, 
withQut  loaning,  using,  depositing  in  the  banks,  or  exchanging 
for  other  funds  than  as  allowed  by  law,  till  it  should  be  ordered 
by  the  Postmaster-General  to  be  transferred  or  paid  out.  This 
duty  he  is  presumed  to  have  performed,  until  proof  is  made 
to  the  contrary.  If  the  present  action  had  been  against  the 
sureties  on  the  bond  accepted  September  14th,  1861,  on  the 
same  proof,  they  would  have  been  held  liable,  by  reason  of 
the  same  presumption.  This  was  decided  in  Bruce  v.  United 
States^  (17  How.^  437,  443.)  That  was  a  case  both  of  a  new 
commission  and  a  new  bond.    It  was  held,  that,  if  a  balance 
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^as  due  from  an  oflScer  when  reappointed,  the  presumption  ig, 
that  it  was  then  in  his  hands,  and,  if  so,  his  sureties,  on  his 
reappointment,  are  responsible  for  its  due  application.  But 
they  may  relieve  themselves,  by  showing  that  he  was  in  fact  a 
defaulter  when  they  became  his  sureties;  and  Ch,  J.  Taney 
said,  giving  the  opinion  of  the  Court :  "  No  oflEicer,  without 
proof,  will  be  presumed  to  have  violated  his  duty;  and,  if 
Bruce  had  done  so,  Steele  had  a  right,  under  the  opinion  of 
the  Circuit  Court,  to  show  it,  and  exonerate  himself  to  that 
amount ;  but  it  could  not  be  presumed  merely  because  there 
appears,  by  the  accounts,  to  have  been  a  balance  in  his  hands 
at  the  expiration  of  his  first  term."  According  to  the  rule  de- 
clared in  this  case,  the  presumption  is,  that  Sedgwick, -on  the 
14th  of  September,  1861,  was  not  a  defaulter,  but  that  he  then 
had  in  his  hands,  in  accordance  with  his  duty,  whatever  sum 
he  was  chargeable  with  in  favor  of  the  Government.  As  the 
Court  says :  "  If  it  was  not  wasted  or  misapplied  during  his 
first  official  term,  but  still  remained  in  his  hands,  to  be  applied 
according  to  his  official  duty,  the  sureties  in  his  first  bond 
would  not  be  liable."  A  reversal  must  be  adjudged  on  the 
ground  thus  far  considered, 

In  respect  to  the  other  questions  presented,  and  especially 
in  respect  to  the  claim  for  a  set-off,  I  agree  with  the  decision 
of  the  District  Judge,  and  substantially  for  the  reasons  assigned 
by  him. 

The  judgment  of  the  District  Court  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

John  G.  JBuntj  for  the  plaintiffs  in  error. 

Richard  Crowley ^  {District  Attorney y)  for  the  defendants 
in  error. 
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Chables  B.  Williams  vs.  Belinda  M.  King. 

A  woman  married  in  Connecticut,  in  1864,  executed  there,  in  1868,  a  promissory 
note,  which  was  made  and  signed  by  her  alooe.  The  consideration  for  the 
note  was  the  sale  to  her,  by  the  payee,  of  some  shares  of  stock  in  a  corpora- 
tion. At  the  time  of  her  marriage  she  had  real  and  personal  property,  part 
of  the  latter  consisting  in  stocks  of  corporations,  some  of  which  were  sold 
after  her  marriage,  and  the  proceeds  were  reinvested  in  other  stocks,  both 
before  and  after  the  note  was  executed,  so  that  the  value  of  the  property  was 
not  diminished.  The  shares  of  stock  purchased  or  subscribed  for  were  issued 
to  her  in  her  own  name,  and  the  subscriptions  therefor,  when  made,  were 
made  -by  her  husband  acting  as  her  attorney.  There  was  no  settlement  to 
her  separate  use  of  the  property  she  owned  at  her  marriage,  nor  had  any  of 
her  after-acquired  property  been  conveyed  to  her  in  consideration  of  her  per- 
sonal services  during  coverture.  In  a  suit  at  law  brought  against  her  to  re- 
cover the  amount  of  the  note :  Held,  that,  at  the  time  of  the  execution  of  the 
note,  she  had  separate  property,  under  the  statutory  system  of  Connecticut 
in  regard  to  the  property  of  married  women,  which  was  intended  to  be,  and 
was,  bound  by  her  contract,  and  that  the  plaintiff  was  entitled  to  recover. 

Under  an  Act  passed  in  Connecticut,  in  1872,  a  married  woman  may  be  sued  at 
law  for  a  cause  of  action  on  which  she  would  previously  have  been  liable  in 
equity. 

Where  a  married  woman  who  has  a  separate  estate  enters  into  a  contract  for 
its  benefit,  or  for  her  exclusive  benefit,  it  will  be  presumed  that  such  contract 
was  made  upon  the  credit  of  her  estate. 

A  debt  contracted  for  the  purchase  of  property  which  goes  into  the  actual  or 
constructive  possession  of  the  purchaser,  is  a  debt  contracted  for  the  benefit 
of  his  estate. 

The  statute  of  Connecticut  in  regard  to  the  personal  property  of  married 
women,  construed. 

Whether  real  estate  in  Connecticut,  conveyed  to  a  married  woman  without 
words  indicating  that  it  was  conveyed  to  her  sole  use,  is  to  be  considered  as 
her  separate  estate,  quere. 

(Before  Shipman,  J.,  Connecticut,  March  27th,  1876.) 

Shipman  J.  This  is  an  action  of  assumpsit  against  a  mar- 
ried  woman,  to  recover  the  amount  of  a  negotiable  promissory 
note  for  the  sum  of  $2,500,  made  and  signed  by  her  alone, 
dated  December  17th,  1868,  and  payable  eighteen  months 
after  its  date,  to  the  order  of  William  C.  Hurd,  and  by  him 
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endorsed  to  the  plaintiff.  The  defendant  executed  this  note^ 
in  consideration  of  the  sale  to  her,  by  the  payee,  of  certain 
shares  of  the  coirporation  known  as  the  Silix  Lead  Company, 
The  case  was  tried  by  the  Court  upon  the  following  agreed 
statement  of  facts :  "  The  defendant  was  married  November 
2d,  1864,  to  O.  B.  King,  of  Watertown,  Connecticut,  with 
whom  she  has  ever  since  lived  as  his  wife.  She  executed  the 
note  in  question  at  said  Watertown,  upon  the  day  of  its  date,, 
to  wit,  December  17th,  1868,  for  the  consideration  stated  in 
the  declaration.  At  the  time  of  her  marriage,  she  was  pos- 
sessed of  property,  real  and  personal,  exceeding  in  the  aggre- 
gate twenty  thousand  dollars.  A  portion  of  the  personal 
property  consisted  of  stocks  in  sundry  incorporated  companies^ 
some  of  which  stocks  have  been  sold  since  her  marriage,  and 
reinvestments  made  of  the  avails  thereof  in  other  stocks,  both 
before  and  since  the  execution  of  said  note,  which  reinvest- 
ments have  not  diminished  the  value  of  the  property  owned 
by  her  at  tbe  time  of  her  marriage.  In  making  the  reinvest- 
ments, the  shares  of  stock  purchased  or  subscribed  for  have 
been  issued  to  the  wife  in  her  own  name,  and  the  subscrip- 
tions therefor,  when  made,  were  made  by  her  husband  acting 
as  her  attorney.  None  of  the  property  owned  by  her  at  the 
time  of  her  marriage  had  been  settled  to  her  sole  or  separate 
use,  nor  has  any  of  her  property,  since  acquired,  been  con- 
veyed to  her  in  consideration  of  her  personal  services  during 
such  coverture." 

The  General  Assembly  of  the  State  of  Connecticut  passed,, 
in  the  year  1872,  Ihe  following  Act :  "Actions  at  law  may  be 
sustained  against  any  married  woman  upon  any  contract  made 
by  her,  upon  her  personal  credit,  for  the  benefit  of  herself, 
her  family,  or  her  estate,  *  *  *  ♦  in  the  same  manner 
as  if  she  were  sole,  single  and  unmarried.''  It  is  admitted 
that  this  Act  simply  changed  the  form  of  the  remedy  for  li- 
abilities which  had  been,  or  should  be,  incurred  by  married 
women,  and  did  not  crreate  any  new  liability,  and,  therefore, 
applied  to  pre-existing  contracts.  {Buckingham  v.  Mo88^  40 
Conn.^f  461.)    The  statute  authorized  an  action  at  law  against 
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a  married  woman  for  the  same  cause  of  action  upon  which  she 
would  previously  have  been  liable  in  equity.  Another  Act 
had  been  passed  in  1869,  in  regard  to  suits  against  married 
v^omen,  but,  as  that  Act  was  clearly  prospective,  its  effect  need 
not  here  be  considered. 

The  general  question  which  is  now  to  be  determined  is, 
whether,  under  the  statutory  system  of  Connecticut  in  regard 
to  the  property  of  married  women,  as  that  system  existed  in 
1868,  a  bill  in  equity  could  have  been  maintained  against  the 
defendant,  to  enforce  payment  of  this  note  from  her  real  or 
personal  property  ?  "  The  separate  estate  of  a  married  woman 
will,  in  equity,  be  held  liable  for  all  the  debts,  charges,  incum- 
brances, and  other  engagements  which  she  does  expressly,  or 
by  implication,  charge  thereon.''  (2  Story^a  Eq,  Juria.^  §  1399.) 
Her  separate  estate  is,  by  implication,  charged  with  the  pay- 
ment of  debts  contracted  for  the  benefit  of  the  estate,  or  for 
her  own  benefit,  and  upon  her  personal  credit.  Whether  the 
contract  was  made  upon  her  personal  credit  depends  upon  the 
circumstances  of  the  case  ;  but  it  is  not  necessary  that  the 
contract  should  make  any  reference  to  the  separate  estate,  and 
it  is  presumed  that  a  contract  entered  into  by  a  married  woman 
having  a  separate  estate,  for  its  benefit,  or  for  her  exclusive 
benefit,  has  been  contracted  upon  the  credit  of  her  estate. 
{Corn  Exchange  Ins.  Co.  v.  Bahcock^  42  N.  Z.,  613,  638 ; 
North  Am.  Coal  Co.  v.  Dyetty  7  Paige^  9 ;  BoMin  v.  DiUayey 
37  N.  y.,  35 ;  Mrs.  Matthewnum^s  Case^  Eng.  L.  R.y  3  Eq. 
CoBCBy  781.)  The  Connecticut  statute,  which  was  intended  to 
be  in  affirmance  of  the  equity  principles  of  'the  common  law, 
declares  the  liability  of  a  married  womsm  to  be  "  upon  any 
contract  made  by  her  upon  her  personal  credit,  for  the  benefit 
of  herself,  her  family,  or  her  estate.'*  The  contract  which  is 
now  in  suit  is  a  note  entered  into  by  a  married  woman,  for 
the  purchase  price  of  stock  which  she  had  herself  bought.  A 
debt  contracted  for  the  purchase  of  property  which  goes  into 
the  actual  or  constructive  possession  of  the  purchaser,  is  a 
debt  contracted  for  the  benefit  of  his  estate.  {BaUin  v.  DUr 
layCj  37  If.  Z".,  35.)    These  principles  being  admitted,  the 
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question  upon  which  the  parties  are  at  issue  is,  whether  the 
defendant  had  or  had  not  any  separate  estate  which  could  be 
bound  or  held  liable  for  the  payment  of  her  note.  If  she  had 
none,  her  contract  was  invalid  in  law  and  inoperative  in  equity. 
If  she  had  separate  estate,  it  is  admitted  that  the  contract  was,, 
in  equity,  valid  and  inoperative. 

The  statute  of  Connecticut  which  was  in  force  in  1868,  in 
regard  to  the  personal  property  of  married  women,  provided^ 
in  substance,  that  "  all  the  personal  property  of  any  woman 
married  since  the  22d  day  of  June,  1849,  and  all  the  personal 
property  thereafter  acquired  by  a  married  woman,  and  the 
avails  of  any  such  property,  if  sold,  shall  vest  in  the  husband^ 
in  trust  for  the  following  uses — to  receive  and  enjoy  the  income 
thereof  during  his  life,  subject  to  the  duty  of  expending  from 
such  income  so  much  as  may  be  necessary  for  the  support  of 
his  wife,  during  her  life,  and  of  her  children  during  their 
minority,  and  to  apply  any  part  of  the  principal  thereof  which 
may  be  necessary  for  the  support  of  the  wife,  or  otherwise,, 
with  her  written  assent,  and,  upon  his  decease,  the  remainder 
of  such  trust  property  shall  be  transferred  to  the  wife  if  liv- 
ing, otherwise,  as  the  wife  may,  by  will,  have  directed,  or,  in 
default  of  such  will,  to  those  entitled  by  law  to  succeed  to  her 
intestate  estate."  The  rights  in^  the  personal  property  of  the 
wife,  wWch  are  conferred  npon  the  husband  by  this  statute, 
are  a  modification  of  the  rights  which  were  vested  in  him  by 
the  common  law.  He  formerly  had  an  absolute  estate ;  he 
now  has  a  trust  estate,  with  the  right  to  receive  and  enjoy  the 
income  during  his  life,  which  income  must,  however,  be  ap- 
propriated, if  necessary,  to  the  support  of  his  wife  and  minor 
children.  This  peculiar  statutory  estate  is  very  far  from  being 
a  sole  and  separate  estate  of  the  wife,  which  is  defined  to  be 
that  estate,  either  real  or  personal,  which  is  settled  upon  the 
wife  for  her  separate  use,  without  any  control  over  it  on  the 
part  of  her  husband.  {Butler  v.  Buckingham^  5  -Day,  492.) 
The  husband  is  vested  with  the  trust  estate,  and  the  legal  title 
to  her  personal  property,  by  virtue  of  his  position  as  husband. 
He  is  not  trustee  to  her  sole  and  separate  use,  but  receives  and 
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enjoys  the  income  during  his  life.  By  virtue  of  the  marital 
relation,  he  has  the  custody  and  control  of  the  property,  and 
of  the  rents  and  income  thereof,  until  he  is  removed  from  the 
trusteeship  for  cause,  or  until  he  abandons  his  wife,  and,  in 
the  latter  event  only,  does  the  property  vest  in  her  as  her  sole 
estate.  If  the  wife  could,  during  the  trusteeship  of  the  hus- 
band, bind  the  trust  property  by  her  own  obligations,  the 
checks  which  the  statute  has  attempted  to  place  upon  her  right 
to  the  enjoyment  of  the  property  during  her  life,  would  be  of 
very  little  avail.  The  intent  of  the  statute  was  to  modify  the 
severity  of  the  common  law,  and  pres^re  her  personal  estate 
for  her  heirs,  but  not  to  place  it  within  her  control  as  her 
separate  estate,  unless  by  the  agreement  of  the  parties.  Chief 
Justice  Seymour,  in  Coolce  v.  JVeioelly  (40  Cimn.,  696,)  defines 
the  nature  of  the  estate  which  is  created  by  the  statute,  as 
follows :  ^'  The  statute  limits  the  rights  of  the  husband  in  his 
wife's  property,  but  does  not  deprive  him  of  all  rights.  It 
leaves  him  the  income  and  profits  of  it,  and,  except  so  far  as 
specially  restrained,  he  has  the  care,  management,  and  control 
of  it  during  his  life.  The  trust  is,  therefore,  not  to  the  sole 
and  separate  use  of  the  wife,  free  from  the  control  of  her 
husband.  She  has  not  that  control  of  it  which  she  has  in 
equity  of  her  separate  estate^"  It  follows,  that  the  personal 
property  which  is  vested  in  the  husband,  as  trustee,  and  the 
title  of  which  has  never  become  divested,  is  not  bound  by  the 
wife's  contracts. 

But,  by  ante-nuptial  or  post-nuptial  agreement,  the  wife's 
property  may  be  settled  upon  her  to  her  separate  use,  freed 
from  the  trust.  The  husband  may,  after  marriage,  give  his 
own  property  to  the  wife,  when  the  rights  of  creditors  do  not 
interfere,  in  which  case  she  will  take  a  sole  and  separate  estate. 
The  husband  will  have  thereafter,  by  virtue  of  the  statute,  no 
such  use  or  life  estate  in  the  property  so  given,  as  would  be 
vested  in  hira  in  respect  to  personal  property  given  to  the 
wife  by  a  third  person,  without  words  indicating  that  it  was 
to  her  sole  use.  If  an  absolute  gift  is  made  to  her  by  the  hus- 
band, it  is  to  her  exclusive  use,  although  words  of  exclusive- 
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nese  are  not  used,  and  he  cannot  resume  the  use  or  control  of 
the  property  by  force  of  the  statute.  He  will  be  her  trustee 
under  the  general  rules  of  equity,  if  necessary  to  preserve  the 
title  to  the  property,  but  not  under  the  statute.  {liiley  v. 
Jiilej/j  25  Conn.j  154 ;  Denting  v.  Williams^  26  Conn.^  226 ; 
Baldwin  v.  Ca/rter^  17  CWin.,  201.)  The  husband  may,  also, 
by  clear  and  unequivocal  acts,  free  the  property  of  the  wife 
from  the  trust  which  the  statute  has  created,  divest  himself  of 
the  estate  which  he  has  in  consequence  of  the  marriage,  and 
give  to  the  wife  the  entire  estate  and  right  to  the  income,  so 
that,  as  to  the  personal  property  which  he  has  thus  transferred, 
while  the  legal  title  may  remain  in  him,  she  will  have  a  sole 
and  separate  estate.  Merely  permitting  the  title  of  stocks  or 
bonds  to  remain  in  her  name,  or  permitting  her  to  collect  in- 
terest or  dividends,  without  any  other  circumstances  to  in- 
dicate his  intention,  would  not  show  that  the  trust  was  waived. 
But  if,  in  addition,  he  permits  the  wife  to  manage  the  property 
as  her  own,  to  change  its  character,  to  sell  it  and  invest  the 
proceeds  in  her  name,  or,  if  be  transfers  the  stock  to  her,  giv- 
ing her  a  certificate  in  her  own  name,  by  these  and  like  acts 
he  furnishes  the  dear  and  satisfactory  evidence  which  the  law 
requires,  of  his  intention  to  relinquish  all  his  claims  to  her 
property  and  to  give  to  her  its  complete  control  {Smith  v. 
Chapell^  31  Conn.^  589 ;  Jennings  v.  Davie^  31  Cmrn,^  134 ; 
Maeon  v.  Fuller^  36  Conn.^  160 ;  JUayt  v.  ParJce^  39  Conn.y 
367.) 

The  summary  of  facts  in  this  case  states,  that  a  portion  of 
the  personal  property  which  the  defendant  owned  at  the  time 
of  her  marriage  consisted  of  stocks  in  incorporated  com- 
panies, some  of  which  have  been  sold  since  her  marriage,  and 
reinvestments  made  of  the]  avails  thereof,  both  before  and 
since  the  execution  of  the  note  in  suit.  ''  In  making  the  re- 
investments, the  shares  of  stock  purchased  or  subscribed  for 
have  been  issued  to  the  wife  in  her  own  name,  and  the  sub- 
scriptions therefor,  when  made,  were  made  by  her  husband 
acting  as  her  attorney."  It  thus  appears,  that,  before  the  ex- 
ecution of  this  note,  the  purchased  stocks  were  issued  to  the 
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wife  in  her  own  name,  although  the  statute  provides  that  all 
reinvestments  shall  be  made  in  the  name  of  the  husband,  a& 
trustee.  But,  a  more  significant  and  unequivocal  act,  indicat- 
ing an  intent  upon  the  part  of  the  husband  to  abandon  the 
trust  estate,  as  to  a  portion,  at  least,  of  the  property,  and  give 
to  the  wife  the  interest  which  he  had  in  that  portion,  is  the 
fact  that  the  subscriptions  for  new  stock  were  made  by  the 
husband  acting  not  as  trustee,  but  as  her  attorney.  These 
subscriptions,  being  made  by  her  attorney,  must  have  bfeen 
made  in  her  name,  and  the  certificates  must  also  have  been 
issued  to  her  in  her  name,  by  the  direct  agency  of  her  husband 
acting  in  her  behalf.  These  positive  acts  of  the  husband  leave 
no  doubt,  under  the  Connecticut  decisions  in  regard  to  the 
statutory  status  of  the  wife's  property,  that  he  had  given  to 
her  the  entire  control  of  so  much,  at  least,  of  the  personal 
property  as  he  had  then  deliberately  subscribed  for  in  the 
name  of  the  wife,  and,  therefore,  that,  at  the  time  of  the  ex- 
ecution of  the  note,  she  had  separate  property,  which  was  in- 
tended to  be,  and  was,  bound  by  her  contract  made  for  the 
benefit  of  her  estate. 

It  is  not  necessary  to  decide  whether  the  real  estate  waa 
the  separate  property  of  the  wife.  The  brief  statement  of 
facts  does  not  show  whether  the  real  estate  was  situated  in 
Connecticut  or  not,  but  it  is  inferred  that  it  was  situated  in 
this  State.  As  it  is  a  question  of  importance,  whether,  under 
the  statutes  of  Connecticut,  real  estate  which  has  been  con- 
veyed to  a  married  woman  without  words  indicating  that  it 
was  conveyed  to  her  sole  use,  is  to  be  considered  as  her  sepa- 
rate estate,  and  as  it  is  a  question  not  necessary  to  be  now  de- 
cided, I  express  no  opinion  upon  this  branch  of  the  case. 

Let  judgment  be  entered  in  favor  of  the  plaintiff. 

Alvan  P,  Eyde^  for  the  plaintiff. 

Edward  TF.  Seymour  and  John  8.  Beach^  for  the  defendant.. 
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Carmi  Hart  vs.  The  City  op  BRrooEPORT. 

A  mimicipal  corporation  is  not  liable  to  an  injured  party,  for  the  negligence  of 
its  mayor  and  its  police  officers,  who  have,  sufficient  power  and  ability  to 
preserve  the  peace  and  protect  property,  in  not  discharging  the  duty  of  pro- 
tecting private  property  against  a  known  violation  of  law. 

The  distinction  pointed  out  between  the  public,  governmental  duties  of  a  mu- 
nicipal corporation  and  its  private  or  corporate  duties. 

A  muDicipal  corporation  is  not  liable  for  tb'e  unlawful  acts  of  its  officers,  com- 
mitted ultra  vire$,  and  not  colore  officii,  in  the  known  and  wilful  violation  of 
law. 

(Before  Shifman,  J.,  Connecticut,  March  28tb,  1876.) 

SmPMABT,  J.  This  is  an  action  of  trespass  on  the  case, 
against  the  city  of  Bridgeport,  a  municipal  corporation  incor- 
porated by  the  Legislature  of  the  State  of  Connecticut.  The 
plaintiff,  a  citizen  of  the  State  of  New  York,  alleges,  in  his 
declaration,  that,  on  June  23d,  1869,  he  was,  and  ever  since 
has  been,  the  owner  and  possessor  of  a  described  parcel  of 
land  within  the  corporate  limits  of  the  city  of  Bridgeport,  and 
upon  which  a  planing  mill,  foundry  and  other  buildings  were 
situate,  and  that  he  was  also  the  owner  of  a  steam  engine, 
boiler  and  other  machinery  situate  in  said  buildings,  of  all 
which  real  and  personal  property  he  was,  on  said  day,  entitled 
to  the  undisturbed  and  quiet  enjoyment ;  that,  "  on  said  day, 
the  defendant  was,  and  ever  since  has  been,  a  municipal  cor- 
poration, under  and  by  virtue  of  the  laws  of  the  State  of 
Connecticut,  having  a  mayor  and  other  executive  officers  un- 
der his  and  its  control,  and  having  police  authority  and  powers, 
and  a  legally  constituted  police,  employed  and  paid  by  said 
city,  and  under  its  control,  and  having  all  other  powers  in- 
cident to,  and  necessary  for,  the  full  and  ample  protection  of 
property  within  its  limits,  and  especially  for  the  protection 
of  the  property  of  the  plaintiff,  hereinbefore  described,  from 
the  injury,  wrongs  and  trespasses  hereinafter  mentioned,  all  of 
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which  powers  were  given  and  granted  to  the  defendant  to 
enable  it,  among  other  things,  to  protect  the  said  property  of 
the  plaintiff  and  others,  and  that  it  then  became  and  was,  and 
ever  since  has  been,  the  duty  of  said  city  of  Bridgeport,  by 
reason  of  the  facts  aforesaid,  and  by  virtue  of  the  laws  of  said 
State  of  Connecticut,  to  protect  the  plaintiff  from  the  injury 
to  his  said  property  and  estate,  hereinafter  mentioned  and  de- 
scribed ;  yet  the  plaintiff  says,  that  the  defendant,  its  duty  in 
the  premises  not  regarding,  did  not  perform  the  same,  and 
did  not  protect  the  plaintiff  in  the  possession,  use  and  enjoy- 
ment of  his  said  property,  but  whoUy  neglected  and  refused 
to  protect  him  therein,  as  it  might  have  done,  and  as  it  was  its 
duty  to  have  done,  but,  its  said  duty  not  regarding,  and  con- 
triving and  intending  to  injure  the  plaintiff,  the  defendant,  on 
said  23d  day  of  June,  1869,  suffered  sundry  persons,  without 
law  or  right,  and  contrary  to  the  mind  and  will  of  the  plaintiff,, 
und  with  the  full  knowledge  and  assent  of  the  defendant,  and 
in  presence  of  the  mayor  and  police  of  said  city  of  Bridge- 
port, with  force  and  arms,  to  enter  into  and  upon  the  said 
premises  of  the  plaintiff,  then  in  the  possession  of  the  plaintiff, 
and  to  continue  in  and  upon  said  premises  thereafter,  until 
and  upon  the  27th  day  of  June,  1869,  and  with  the  knowledge 
and  consent  of  the  defendant,  and  of  the  mayor  and  police 
aforesaid,  on  and  during  the  days  aforesaid,  unlawfully  and 
with  force  and  arms,  to  eject  the  plaintiff  from  said  premises, 
and  tear  down  and  remove  said  building,  and  carry  away, 
break  and  destroy  said  steam  engine  and  boiler,  and  said  ma- 
chinery and  patterns,  and  dispose  of  the  same  to  their  own 
use,  whereby  the  plaintiff  has  wholly  lost  and  been  deprived 
of  the  same,  though  the  plaintiff  then  and  there  requested  and 
demanded  said  defendant  to  protect  him  in  his  said  property 
from  said  unlawful  acts  so  done  as  aforesaid,  as  the  defendant 
well  knew  that  all  said  acts  of  violence,  by  which  said  prop- 
erty was  so  destroyed,  were  done  without  right,  or  claim  of 
right,  to  do  the  same,  and  that  the  same  were  done  in  violation 
of  law ;  yet,  then  and  there  contriving  and  intending  to  injure 
the  plaintiff,  the  defendant,  by  its  oflScers  and  agents,  protected 
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said  persons  in  the  doing  of  said  unlawful  acts,  and  in  the  de- 
struction of  said  property,  and,  by  its  officers  and  agents,  then 
and  there  prevented  the  plaintiff  from  resisting  the  destruction 
of  said  property,  as  he  might  and  would  lawfully  have  done 
had  he  not  been  so  prevented  by  the  defendant,  by  means  of 
which  neglect,  wrongful  acts  and  trespasses  of  the  defendant, 
the  plaintiff  has  been  greatly  injured,  and  has  lost  and  been 
deprived  of  said  buildings,  steam  engine,  boiler,  machinery, 
and  patterns  of  machinery,  to  the  damage  of  the  plaintiff." 
To  this  declaration  the  defendant  has  demurred  generally. 

•  (1.)  The  principal  question  of  law  presented  by  the  de- 
murrer is,  whether  a  municipal  corporation  is  liable  to  an  in- 
jured party,  for  the  negligence  of  the  mayor  and  its  public 
officers,  who  have  sufficient  power  and  ability  to  preserve  the 
peace  and  protect  property,  in  not  discharging  the  duty  of 
protecting  private  property  against  a  known  violation  of  law. 
The  general  question  of  the  liability  of  municipal  corporations 
for  negligence  in  the  performance  of  public  governmental 
duties,  and  in  the  performance  of  corporate  duties,  has  been 
frequently  considered  by  the  Courts  in  this  country.  The 
decisions  of  those  Courts  to  which  we  are  accustomed  to  yield 
the  highest  respect,  have  been  uniform,  and  the  results  which 
they  have  reached  are  clearly  stated  by  Chief  Justice  Butler,  in 
Jewett  V.  New  Haven  (38  Conn.j  887.)  The  principles  which 
are  here  quoted,  though  contained  in  a  dissenting  opinion,  are 
those  which  have  been  adopted  by  an  undivided  Court  in  four 
recent  cases  in  this  State.  The  dissent  was  upon  the  applica- 
tion of  the  principles  in  the  particular  'case  which  was  then 
under  consideration.  The  learned  Chief  Justice  says :  "1. 
Officers  and  agents  of  the  Government  partake  of  its  immunity, 
and  are  not  liable  for  negligence  in  the  performance  of  func- 
tions or  duties  which  are  strictly  governmental,  whether  such 
agents  act  in  a  corporate  or  individual  capacity.  But  such 
immunity  does  not  reach  to  or  protect  a  contractor  or  his 
servants,  who  contracts  with  the  Government,  or  its  officers 
and  agents,  to  perform  a  governmental  work.  2.  Municipal 
corporations,  to  the  extent  that  they  are  authorized  or  directed 
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to  exercke  public  governmental  powers  and  perform  public 
governmental  duties,  solely  for  the  general  good,  are  govern- 
mental agencies,  and  entitled  to  immunity  in  respect  to  the 
acts  of  their  subordinate  oflScers  or  agents.  But,  where  the 
power  and  duty  are  not  governmental,  and,  in  special  cases, 
where  they  are,  but  where  the  corporations  derive  some  special 
pecuniary  benefit  or  advantage  from  the  exercise  of  the  power, 
or  have  specially  undertaken  to  perform  the  duty,  in  consider- 
ation of  some  special  advantage,  the  loile  is  otherwise,  and  they 
are  liable,  like  other  corporations,  for  actual  misfeasance.  3. 
The  original  and  ordinary  municipal  agencies  for  this  State 
are  counties,  towns  and  school  districts.  Special  city  and 
borough  charters  have  also  been  granted  to  the  inhabitants  of 
densely  populated  portions  of  towns,  at  their  request,  in  part 
to"  enable  them  to  exercise  the  ordinary  governmental  powers 
which  the  town  before  exercised  over  the  same  territory,  more 
efficiently,  but  mainly  to  enable  them  to  enjoy  a  variety  of 
other  special  powers  and  privileges  not  governmental,  for  the 
special  benefit  of  the  local  community."  To  the  same  effect 
are  the  cases  of  Oliver  v.  Worcester,  (102  Mass,,  489,)  But- 
trich  V.  LoweU,  (1  Allen,  172,)  Richmond  v.  Long^s  Admr., 
(17  Grait,  375,)  Western  Sav.  Funds  Society  v.  City  of 
PhiU.,  (31  Pa.  St,  175,)  Bailey  v.  Mayor  of  New  York,  (3 
mU,  531,)  Lhyd  v.  Mayor  of  New  Torh,  (1  Seld.,  369,) 
Martin  v.  Brooklyn,  (1  Hill,  545,)  Western  Homceopathic 
College  v.  Cleveland,  (12  Ohio  St.,  395,)  Hewison  v.  New 
Haven,  (37  Conn,,  475,)  Forhush  v.  Norwich,  (38  Conn,,  225,) 
Mead  v.  New  Haven,  (40  Conn,,  72,)  and  Weightman  v. 
Washington,  (1  Black,  39,  49 ;)  and  it  may  be  considered  as 
settled,  that  "  a  city  which  has  assumed,  or  on  which  is  im- 
posed, a  public  governmental  duty,  is  not  liable  for  the  non- 
performance or  negligent  performance  of  such  duty,  and  it 
makes  no  difference  that  the  duty  is  imposed  by  a  special 
charter  which  the  city  has  accepted."  {Hewison  v.  New 
Haven,  37  Conn,,  475.) 

The  principal  difficulty  which  Courts  have  experienced,  has 
been  in  ascertaining,  clearly  and  accurately,  the  line  of  demar- 
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cation  between  public  governmental  duties  and  private  or  cor- 
porate duties,  and  has  not  been  in  the  determination  of  the 
question,  whether,  for  a  refusal  to  discharge  public  duties,  the 
corporation  was  or  was  not  liable.  Public  duties  are,  in  gen- 
eral, those  which  are  exercised  by  the  State  as  a  part  of  its 
sovereignty,  for  the  benefit  of  the  whole  public,  and  the  dis- 
charge of  which  is  delegated  or  imposed  by  the  State  upon  the 
municipal  corporation.  They  are  not  exercised  either  by  the 
State  or  the  corporation  for  its  own  emolument  or  benefit,  but 
for  the  benefit  and  protection  of  the  entire  population.  Fa- 
miliar examples  of  such  governmental  duties  are  the  duty  of 
preserving  the  peace,  and  the  protection  of  property  from 
wrong-doers,  the  construction  of  highways,  the  protection  of 
health  and  the  prevention  of  nuisances.  The  execution  of 
these  duties  is  imdertaken  by  the  Government  because  there  is 
a  universal  obligation  resting  upon  the  Government  to  protect 
all  its  citizens,  and  because  the  prevention  of  crime,  the  preser- 
vation of  health,  and  the  construction  of  means  of  intercom- 
munication are  benefits  in  which  the  whole  community  is  alike 
and  equally  interested.  Private  or  corporate  powers  are  those 
which  the  city  is  authorized  to  execute  for  its  own  emolument, 
and  from  which  it  derives  special  advantage,  or  for  the  in- 
creased comfort  of  its  citizens,  or  for  the  well  ordering  and 
convenient  regulation  of  particular  classes  of  the  business  of  its 
inhabitants,  but  are  not  exercised  in  the  discharge  of  those 
general  and  recognized  duties  which  are  undertaken  by  the 
Government  for  the  universal  benefit.  Examples  of  well  un- 
derstood corporate  powers  are,  the  right  to  make  sewers,  to 
introduce  water  and  gas,  to  establish  parks,  to  build  public 
markets,  to  regulate  private  carriers.  The  difference  between 
these  two  classes  of  duties  is  thus  stated  by  Chief  Justice 
Nelson,  in  Bailey  v.  Mayor  of  New  YorJcy  (3  HUl^  639 :) 
"  The  distinction  is  quite  clear  and  well  settled,  and  the  process 
of  separation  practicable.  To  this  end,  regard  should  be  had, 
not  so  much  to  the  nature  and  character  of  the  various  powers 
conferred,  as  to  the  object  and  purpose  of  the  Legislature  in 
conferring  them.  If  granted  for  public  purposes  exclusively, 
they  belong  to  the  corporate  body  in  its  public,  political  or 
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municipal  character.  But,  if  the  grant  was  for  purposes  of 
private  advantage  and  emolument,  though  the  public  may  de- 
rive a  common  benefit  therefrom,  the  corporation,  quoad  hoCj 
is  to  be  regarded  as  a  private  company." 

Such  being  the  general  distinction  between  governmental 
and  corporate  duties,,  there  has  never  been  any  difference  of 
opinion  as  to  the  class  within  which  the  preservation  of  the 
peace  and  the  protection  of  property  belongs.  The  duty  has 
universally  been  considered  to  be  of  a  public  nature.  It  is 
discharged,  in  general,  by  the  police  force  of  the  State  or  city. 
These  oflScers  are  officers  of  the  law,  whose  appointment  is 
delegated  to  the  city  by  the  State,  in  order  that  this  general 
duty  may  be  easily  and  conveniently  performed,  and  are  not, 
in  the.  exercise  or  in  the  non-exercise  of  their  police  powers, 
agents  or  servants  of  the  city. 

(2.)  It  is  claimed  by  the  plaintiff  that  the  declaration  also 
alleges  a  positive  trespass,  and  the  actual  commission  of  an  un- 
lawful act  by  the  city  authorities,  for  which  the  corporation  is 
liable  as  a  trespasser.  The  allegations  are,  that  the  defendant, 
by  its  officers  and  agents,  protected  the  persons  who  were  de- 
stroying the  plaintiff's  property,  and  prevented  the  plaintiff 
from  resisting  the  destruetion  of  said  property,  as  he  might 
have  done  had  he  not  been  so  prevented.  It  is  further  alleged, 
that  the  acts  of  violence  were  well  known  by  the  defendant  to 
be  done  without  right  or  claim  of  right,  and  in  violation  of 
law.  The  substance  of  these  averments  is,  that  the  mayor  and 
the  police  officers  were  co-trespassers,  not  acting  colore  officiiy 
but  in  open  and  known  hostility  to  the  requirements  of  law. 
Assuming  that  the  averments  are  sufficiently  definite  to  sustain 
the  action,  the  corporation  is  not  liable  for  the  unlawful  acts 
of  its  officers,  committed  vli/ra  vireSy  and  not  colore  officii^  in 
the  known  and  wilful  violation  of  law.  {Thayer  v.  Boston^ 
19  Pick.y  511 ;  JSuttrick  v.  LoweUy  1  Allen,  172 ;  Westeruy 
dkc.y  College  v.  Cleveland,  12  Ohio  8t,  375.) 

The  demurrer  is  sustained. 


Levi  Warner,  for  the  plaintiff. 
Morris  W.  Seymour,  for  the  defendant. 
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The  United  States  vs.  Charles  L.  Lawbbnob, 

L.,  to  an  indictment  for  forgery,  pleaded  want  of  jurisdiction  in  the  Court, 
setting  up  that  he  was  arrested  in  Lreland,  upon  a  requisition  made  by  the 
United  States,  and  was  charged  with  the  crimes  of  forging  and  uttering  a 
bond  and  affidavit;  that,  in  pursuance  of  the  British  eztraditioD  Act  ef  Au-< 
gust  9th,  1870,  (88  <b  84  Viet.,  ch,  52,)  by  arrangement  between  the  United 
States  and  Great  Britain,  it  was  agreed,  in  respect  to  his  surreoder,  that  he 
«]ionId  not,  until  he  had  been  restored,  or  had  an  opportunity  of  returning,  to 
the  British  dominions,  be  detained  or  tried  within  the  United  States  for  any 
offence  committed  prior  to  his  surrender,  other  than  the  extradition  crimes  of 
forging  and  uttering  said  bond  and  affidavit ;  that^  on  the  faith  of  said  agree- 
ment, he  was  conveyed  within  the  United  States,  under  an  extradition  war- 
rant which  recited  that  he  was  accused  of  said  crimes ;  that  he  is  subject  to 
be  tried  for  said  crimes,  and  for  none  other ;  that  the  President  had  directed 
the  district  attorney  to  proceed  against  him  on  no  charges  except  those 
on  which  he  was  extradited ;  that  the  offences  in  the  indictment  are  not  those 
on  which  his  surrender  was  grounded,  and  not  those  specified  in  the  said 
-warrant ;  that  he  has  been  held  in  custody  for  the  crimes  specified  in  said 
warrant,  but  was  not  tried  for  either  of  them ;  and  that  the  Court  has  no 
Jurisdiction  to  try  the  indictment,  until  a  reasonable  time  shall  have  elapsed, 
after  his  trial  for  crimes  specified  in  said  warrant,  that  he  may  have  an 
opportunity  to  return  to  the  British  dominions.  To  this  plea  there  was  a 
replication;  to  the  replication  there  was  a  rejoinder ;  and  to  the  rejoinder 
there  was  a  general  demurrer :    Bdd, 

(1.)  In  a  criminal  case,  on  a  demurrer  to  a  pleading,  judgment  is  to  be  given 
against  the  party  who  has  committed  the  first  fault  in  pleading; 

(2.)  Extradition  proceedings  do  not,  by  their  nature,  secure  to  the  person  sur- 
rendered, immunity  from  prosecution  for  offences  other  than  the  one  upon 
which  the  surrender  was  made ; 

(8.)  There  is  no  provision  in  the  treaty  between  the  United  States  and  Great 
Britain,  of  August  9th,  1842,  (8  U.  8.  Stat  at  Large,  572,)  which  confers  such 
immunity;  nor  is  it  conferred  by  the  Act  of  August  12th,  1848,  (9  U.  JSL  Btat. 
at  Larffi,  802,)  or  by  the  Act  of  March  8d,  1869,  (16  M,  887 ; ) 

(4.)  The  British  extradition  Act  of  August  9th,  1870,  (88  d:  84  Vfd,,  eh.  62,) 
has  no  binding  force  on  the  Courts  of  the  United  States,  in  regard  to  the 
construction  of  the  treaty  of  1842 ; 

^5.)  It  does  not  appear  that  the  Executive  Department  of  either  the  United 
States  or  Great  Britain  has  construed  the  treaty  of  1842  as  conferring  such 
immunity ; 

«(6.)  No  order  of  the  President  can  have  any  legal  effect  to  restrict  or  enlarge 
the  jurisdiction  conferred  by  law  on  the  Courts ; 
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(7.)  The  agreement  set  np  in  the  plea  is  of  no  ayail  as  an  objection  to  the  juris- 
diction of  the  Court 

(Before  Bkmediot,  J.,  Southern  District  of  New  York,  March  28th,  1876.) 

Benedict,  J.  This  case  comes  before  the  Court  upon  a 
demurrer  interposed  by  the  United  States  to  a  rejoinder  filed 
by  the  defendant  The  proceedings  commence  with  an  indict- 
ment charging  the  accused  with  several  offences,  all  being 
forgeries,  alleged  to  have  been  committed  within  the  juiisdic^ 
tion  of  this  Court,  and  aU,  by  statute,  offences  against  the 
United  States.  The  accused  was  arrested  within  this  District,, 
by  virtue  of  a  bench  warrant  issued  out  of  this  Court  upon 
the  indictment  found,  and  thereupon,  and  on  being  required 
to  plead,  interposed  a  special  plea  to  the  jurisdiction  of  the 
Court,  in  which  he  sets  up  that  he  was  bom  a  citizen  of  Great 
Britain,  but  had  resided  within  the  United  States  from  the 
year  1847  to  the  year  1875,  when  he  departed  from  the  United 
States  with  intent  to  take  up  his  residence  in  Great  Britain 
and  resume  his  duty  and  allegiance  as  a  subject  of  Her  Majesty 
the  Queen  of  Great  Britain  and  Ireland  ;  that,  on  the  7th  day 
of  March,  1875,  in  Ireland,  upon  a  requisition  made  in  behalf 
of  the  Government  of  the  United  States,  he  was  seized  and 
thereafter  charged  with  the  crimes  of  forging  and  uttering  a 
bond  and  affidavit  purporting  to  be  the  bond  and  affidavit  of 
one  F.  L.  Blanding,  and  thereupon  such  proceedings  were  had 
upon  said  charge,  that,  in  pursuance  of  the  extradition  ActT 
of  the  Parliament  of  Great  Britain,  passed  August  9th,  1870, 
(33  <j6  34  Victy  ch.  52,)  by  arrangement  between  the  Govern- 
ment of  the  United  States  and  the  Government  of  Great 
Britain,  it  was  agreed,  in  respect  to  his  surrender,  that  he 
should  not,  until  he  had  been  restored,  or  had  an  opportunity 
of  returning,  to  Her  Majesty's  dominions,  be  detained  or  tried 
within  the  United  States  for  any  offence  committed  prior  to 
Ids  surrender,  other  than  the  extradition  crimes  of  forging  and 
uttering  the  said  bond  and  affidavit,  and  thereafter,  by  force 
of  said  arrangement  and  agreement,  and  upon  the  faith 
thereof,  an  extradition  warrant  was  issued,  reciting  that  the^ 
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defendant  was  accnsed  of  the  crimes  of  forging  and  uttering 
a  certain  bond  and  affidavit  within  the  United  States,  by  virtue 
of  which  warrant  the  accused  was  conveyed  within  the  juris- 
diction of  the  United  States,  where  he  is  subject  to  be  tried 
for  the  crimes  of  forging  and  uttering  the  said  bond  and  affida- 
vit, and  for  no  other  crime  or  charge  whatsoever.  In  this  plea 
reference  is  also  made  to  the  Act  of  Congress  of  March  3d, 
1869,  (15  U.  S.  Stat,  at  Large^  337,)  in  pursuance  of  which  it 
is  averred,  that  the  President  of  the  United  States,  on  the  21st 
of  May,  1875,  issued  his  order  directly  to  the  District  Attor- 
ney of  the  United  States  for  the  Southern  District  of  New 
York,  wherein  said  Attorney  was  directed  to  stay  all  proceed- 
ings against  the  accused,  except  upon  the  charges  upon  which 
he  was  extradited,  until  further  order.  After  setting  out  the 
order  in  full,  and  averring  that  no  further  order  has  been  made 
by  the  Pi^sident,  the  plea  goes  on  to  set  out  a  direction  from 
the  Attorney  General  of  the  United  States,  addressed  to  the 
District  Attorney  for  the  Southern  District  of  New  York, 
bearing  date  December  22d,  1875,  which  order  of  the  Presi- 
dent and  direction  of  the  Attorney  General  the  plea  avers 
were  made  for  the  purpose  of  giving  the  defendant  security 
against  "  lawless  violence,"  and  for  the  purpose  of  enforcing 
in  his  favor  the  rights  to  which  he  is  entitled  by  virtue  of  the 
treaty  of  1842,  the  Act  of  Congress  of  1869,  the  Act  of  Par- 
liament of  1870,  and  the  arrangement  entered  into  as  aforesaid. 
The  plea  then  avers,  that  the  offences  with  which  the  accused 
is  charged  in  the  indictment  are  not  the  offences  on  which  his 
surrender  to  the  United  States  was  grounded,  but  are  other 
and  different  crimes  from  those  specified  in  said  warrant  of 
extradition ;  and  that  he  has  been  held  in  custody  for  the 
crimes  specified  in  the  warrant  of  extradition,  but  he  has  not 
been  tried  for  either  of  said  offences ;  wherefore  the  accused 
insists  that  this  Court  has  no  jurisdiction  to  try  the  present 
indictment,  until  a  reasonable  time  shall  have  elapsed,  after  his 
trial  for  the  crimes  specified  in  the  extradition  warrant,  that  he 
may  have  an  opportunity  to  return  to  Her  Britannic  Majesty's 
dominions.     To  this  plea  the  United  States  filed  a  replication. 
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wherein  it  is  admitted  that  the  accused  has  been  held  in  cub- 
tody  for  the  crimes  specified  in  the  warrant  of  extradition,  and 
that  he  has  not  yet  been  tried  for  the  said  crimes.  It  is  then 
averred,  that,,  in  the  extradition  proceedings  agamst  the 
accused,  he  was  not,  as  in  the  plea  alleged,  charged  with 
forging  and  uttering  a  bond  and  affidavit  purporting  to  be  the 
bond  of  one  F.  L.  Blanding,  but  that,  in  said  proceedings, 
evidence  ot  the  forging  of  twelve  bonds  was  offered  and 
admitted  and  made  the  basis  of  the  claim  of  the  United  States 
for  his  surrender.  It  is  then  averred,  that  no  arrangement  was 
made  between  the  Government  of  the  United  States  and  the 
Government  of  Her  Britannic  Majesty,  express  or  implied, 
whereby  it  was  provided  and  agreed  that  the  accused  should 
not,  until  he  had  been  restored  to,  or  had  an  opi>ortunity  of 
returning  to,  Her  Majesty's  dominions,  be  detained  or  tried 
for  any  ofience  other  tlian  the  extradition  crime  on  which  his 
43urrender  was  claimed ;  and  it  is  insisted,  that,  by  the  laws  of 
Great  Britain  and  of  the  United  States,  as  well  as  by  the  prac- 
tice of  both  parties  to  the  treaty,  no  limitation  exists  as  to 
the  number  and  character  of  the  offences  for  which  a  person 
extradited  may  be  tried.  The  order  of  the  President,  set  out 
in  the  plea,  is  admitted,  but  it  is  denied  that  such  order  was 
issued,  or  intended  to  be  issued,  in  pursuance  of  the  Act  of 
Congress  of  March  Sd,  1869,  and,  after  admitting  the  direction 
of  the  Attorney  General  of  the  United  States,  of  Decem- 
ber 22d,  1875,  set  out  in  the  plea,  the  replication  pro- 
ceeds to  set  out  various  and  sundry  other  subsequent  commu- 
nications from  the  Attorney  General  to  the  District  Attorney, 
And  from  the  District  Attorney  to  the  Attorney  General,  by 
letter  and  by  telegraph,  in  respect  to  the  accused,  whereby  it 
is  daimed  the  last  instructions  of  the  Attorney  General  are 
shovm  to  be  to  move  the  trial  of  the  present  indictment ;  and 
the  plea  concludes  with  a  general  averment,  that  the  offences 
in  the  indictment  are  the  same  specified  in  the  warrant  of 
extradition,  and  are  not  other  and  different  offences,  and  that 
the  District  Attorney  is  not  prohibited  by  any  order  or  direc- 
tion, nor  is  there  any  contract  which  should  or  can  restrain  him, 
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from  moving  the  trial  of  thia  indictinent.  To  this  repUcation 
the  defendant  jSled  a  rejoinder,  in  which  the  facts  set  forth  in 
the  plea  are  again  set  forth,  without  substantial  change.  To 
this  rejoinder  the  Goyemment  filed  a  general  demurrer ;  and 
the  cause  is  thus  before  the  Court  on  the  demurrer. 

In  determining  the  questions  of  law  thus  presented  by 
these  extraordinary  pleadings,  it  is  necessary,  at  the  outset,  to 
ascertain  what  questions  are  open  for  determination,  inasmuch 
as  it  is  urged  in  behalf  of  the  defendant  that  only  the  pleading 
demurred  to  is  before  the  Court  for  its  judgment  upon  it,  and 
it  is  insisted  that  the  rule  of  pleading  in  civil  cases,  that  judg- 
ment is  to  be  given  against  the  party  committing  the  first 
fault,  is  not  the  rule  in  criminal  cases.  Upon  this  question  my 
opinion  is,  that  the  rule  of  pleading  in  criminal  and  civil  cases 
is  the  same.  The  same  reason  for  the  rule  exists  in  both 
classes  of  cases ;  and,  although  no  criminal  case  has  been  cited 
where  the  rule  has  been  applied,  the  rule  is  stated  by  Arch- 
bold,  without  qualification,  as  the  rule  applied  in  criminal 
cases.  He  says,  (16  Miff,  ed.j  p.  122)  :  ^^A  demurrer  has  the 
effect  of  laying  open  to  the  Court  not  only  the  pleading  de- 
murred to,  but  the  entire  record,  for  their  judgment  upon  it 
as  to  the  matter  of  law ;  and,  if  two  or  more  of  the  pleadings 
be  bad  in  substance,  the  Court  will  give  judgment  against  the 
party  who  committed  the  first  fault."  This  rule  is  applied 
the  more  readily  in  the  present  instance,  because  the  examina- 
tion of  the  issues  of  fact  raised  by  the  plea  and  replication  is 
unnecessary,  and  ought  not  to  be  pursued  unless  it  were  in- 
dispensable to  the  protection  of  the  legal  rights  involved. 
The  entire  record  being  thus  before  the  Court,  I  pass  at  once 
to  the  plea,  and  proceed  to  determine  whether  the  facts  there 
stated  Are  sufficient  in  law  to  show  that  this  Court  has  no  juris- 
diction to  try  the  present  indictment. 

In  disposing  of  the  questions  argued  before  me  upon  this 
demurrer,^  I  first  notice  the  position  taken,  that  all  extradition 
proceedings,  by  their  nature,  secure  to  the  person  surrendered 
immunity  from  prosecution  for  offences  other  than  the  one 
upon  which  his  surrender  was  made.    This  question  is  not 
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open  in  this  Court.  It  was  decided  in  United  States  v.  Cold- 
well^  (8  BlatcKf.  C.  C.  R.^  131).  That  determination  has  since 
received  strong  support  from  the  decision  of  the  Court  of  Ap- 
peals of  this  State,  in  Adriance  v.  Zagra/ve^  (59  iT.  Y.  110,) 
where  the  existence  of  any  such  immunity  was  denied  in  a 
civil  case ;  and  it  should  be  noticed  that  the  present  Circuit 
Judge  of  this  Circuit  took  part  in  the  decision  of  the  Court  of 
Appeals,  being  then  a  member  of  the  Court.  This  ground  of 
defence  is,  therefore,  dismissed,  with  the  remark,  that  an  of- 
fender against  the  justice  of  his  country  can  acquire  no  rights 
by  defrauding  that  justice.  Between  him  and  the  justice  he 
has  offended  no  rights  accrue  to  the  offender  by  flight.  He 
remains  at  all  times,  and  everywhere,  liable  to  be  called  to 
answer  to  the  law  for  his  violations  thereof,  provided  he  comes 
within  the  reach  of  its  arm. 

But,  here  it  has  been  contended,  that  the  accused  has  such 
immunity  by  reason  of  the  provisions  of  the  treaty  of  August 
9th,  1842,  (8  U.  S,  Stat  at  Large^  572,)  under  which  his  sur- 
render was  made,  which,  it  is  correctly  said,  is  a  law  of  the 
United  States  binding  upon  the  Courts.  The  decision  in 
Caldwell's  case  is  decisive  of  this  question  also,  for,  Caldwell 
was  surrendered  under  the  treaty  of  1842.  But,  as  no  argu- 
ment was  made  in  Caldwell's  case  based  upon  the  provisions 
of  this  particular  treaty,  the  argument  now  ^ade  in  support 
of  this  construction  of  the  treaty  may  properly  be  examined. 

At  the  outset,  let  it  be  noticed,  that  no  language  is  used  in 
the  treaty  which  can  be  supposed  to  confer  the  immunity  here 
claimed.  On  the  contrary,  the  language  of  the  treaty  is  cal- 
culated to  repel  the  idea,  for,  it  declares  that  the  offender  shall 
be  "  delivered  up  to  justice  " — a  significant  and  comprehensive 
expression,  plainly  importing  that  the  delivery  is  for  the  pur- 
poses of  public  justice,  without  qualification. 

It  is,  however,  argued,  that  both  the  parties  to  this  treaty 
have  placed  a  construction  upon  its  provisions,  which  confers 
the  immunity  for  which  the  accused  contends ;  and  reference 
is  made  to  the  Acts  of  Congress  of  August  12th,  1848,  (9  U. 
S.  Stat,  at  ZarffCy  302,)  and  March  3d,  1869,  (15  Id.,  337,   U. 
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S.  Remsed  Statutes,  §§  5270  to  5277,)  and  to  the  British  ex- 
tradition Act  of  August  9thj^  1870,  (33  dfe  34  Vict,  ch.  52,)  as 
supporting  the  assertion. 

The  Act  of  Congress  of  1869  is  a  general  law,  intended  for 
the  protection  of  extradited  offenders ;  but,  the  protection  it 
confers  is  expressly  limited  to  cases  of  "lawless  violence." 
It  is  true,  that  is  assumes,  as  well  it  may,  that  the  offender 
will  be  tried  for  the  offence  upon  which  his  surrender  is  asked, 
but  there  are  no  words  indicating  that  he  is  to  be  protected  from 
trial  for  all  other  offences.  The  absence  of  any  provision  in- 
dicating an  intention  to  protect  from  prosecution  for  other 
offences,  in  a  statute  having  no  other  object  than  the  protec- 
tion of  extradited  offenders,  is  sufficient  to  deprive  of  all  force 
the  suggestion  that  the  Act  of  1869,  as  a  legislative  Act,  gives 
to  the  treaty  of  1842  the  construction  contended  for  by  the 
accused. 

So  of  the  Act  of  1848,  the  provision  of  which  relied  upon, 
(§  3,)  is,  that  it  shall  be  lawful  for  the  Secretary  of  State  to 
order  the  offender  "  to  be  delivered  to  such  person  or  persons 
as  shall  be  authorized,  in  the  name  and  on  behalf  of  such 
foreign  Government,  to  be  tried  for  the  crime  of  which  such 
person  shall  be  so  accused,  and  such  person  shall  be  delivered 
up  accordingly."  It  does  not  seem  reasonable  to  suppose  that 
it  was  the  intention  of  Congress,  by  the  above  language,  to 
give  a  legislative  construction  to  the  existing  treaty  of  1842. 
The  provision  of  the  Act  of  1848  is  within  the  broad  provision 
of  that  treaty,  but  does  not  restrict  the  operation  of  that  pro- 
vision ;  and  it  may  be  safely  assumed,  that,  if  the  intention  to 
limit  the  effect  of,  or  give  a  construction  to,  that  or  any  other 
treaty,  had  been  entertained — assuming  such  a  function  to 
belong  to  a  statute  of  this  character — that  intention  would 
have  been  plainly  expressed. 

The  Acts  of  Congress  referred  to,  therefore,  fail  to  afford 
a  legislative  construction  of  the  treaty,  in  the  particular  under 
consideration. 

It  is  still  more  difficult  to  find  support  for  the  doctrine  of 
the  defence  in  the  provisions  of  the  British  Extradition  Act 
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of  1870.  How  can  it  be,  that,  without  any  action  on  the  part 
of  the  treaty-making  power  of  the  United  States,  the  Parlia- 
ment of  Great  Britain,  by  a  statute  of  Great  Britain  passed  28 
years  after  the  treaty  of  1842,  can  engraft  upon  that  treaty  a 
provision  of  immunity  not  found  in  the  treaty,  and  which 
must  thereafter  be  enforced  by  Courts  as  part  of  the  laws  of 
the  United  States  ?  The  effect  proper  to  be  given  by  the  Ex- 
ecutive Department  of  the  Government  to  any  condition  found 
in  an  extradition  statute  of  Great  Britain,  to  which  the  Gov- 
ernment of  the  United  States  has  assented  ht  any  particular 
case,  is  not  under  consideration.  Here,  the  question  is  judi- 
cial, and  it  is,  whether  the  British  Act  of  1870,  by  reason  of 
its  subject-matter,  becomes  a  law  of  the  United  States,  and,  as 
such,  affords  a  legislative  construction  of  this  treaty,  binding 
upon  the  Courts  of  the  United  States.  Upon  such  a  question 
no  time  need  be  spent,  and  it  is  dismissed  with  the  observation, 
^  that  it  would  appear  that  the  English  Courts  incline  to  the 
opinion  that  the  Act  of  1870  has  no  effect  in  England,  even, 
to  limit  the  operation  of  the  treaty  of  1842,  as  is  seen  by  the 
opinions  delivered  in  the  Court  of  Queen's  Bench,  in  Ex  parte 
Bouvievy  (27  Law  Times  R,^  844).  The  words  of  the  Lord 
Chief  Justice,  in  that  case,  are :  "  I  see  plainly  what  was  the 
intention  of  the  Legislature — that  is  to  say,  it  was  intended," 
(by  the  Act  of  1870,)  "  while  getting  rid  of  the  statutes  by 
which  the  treaties  were  confirmed,  to  save  the  existing  treaties 
in  their  full  integrity  and  force." 

Nor  is  it  made  to  appear  that  any  such  construction  of  the 
treaty  of  1842  has  been  adopted  by  the  Executive  Department 
of  either  Government.  An  agreement  for  such  immunity  in 
the  present  instance  is  set  up  by  the  plea.  But,  it  is  competent 
for  the  Government  of  the  United  States  to  enter  into  such 
an  agreement  with  the  Government  of  England,  in  the  ab- 
sence of  any  provision  for  immunity  in  the  treaty  ;  and  the 
demand  for  such  an  agreement  on  the  one  side,  as  well  as  the 
giving  thereof  on  the  other,  leads  to  the  inference  that  no 
such  protection  is  afforded  by  the  treaty  itself.  A  single  in- 
stance of   such  an  agreement  does  not,  therefore,  help  the 
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argument.  The  understanding  of  the  treaty  by  the  Executive 
Department,  is  better  shown  by  the  action  taken  or  omitted  in 
the  cases  that  have  arisen  where  there  has  been  no  agreement. 
Thus,  in  the  case  of  Heilbronn,  who  was  surrendered  by  the 
United  States  upon  the  request  of  England,  for  an  extradition 
crime,  a  trial  was  had  in  England  for  an  offence  not  provided 
for  in  the  treaty,  without  interference  by  the  Executive  there,, 
and  without  complaint  from  the  Government  of  the  United 
States.  So,  also,  Burley,  an  offender  surrendered  by  England 
to  this  Government,  was  put  upon  trial  in  this  country  for  an 
offence  other  than  the  one  upon  which  he  was  extradited,  and,, 
the  case  being  called  to  the  attention  of  the  law  ofScers  of  the 
crown,  it  was  considered,  that,  '^  if  the  United  States  put  him 
hona  fide  upon  his  trial  for  the  offence  in  respect  of  which  he 
was  given  up,  it  would  be  difficult  to  question  their  right  ta 
put  him  upon  his  trial  also  for  piracy,  or  any  other  offence  which 
he  might  be  accused  of  committing  within  their  territory^ 
whether  or  not  such  offence  was  a  ground  of  extradition,  or 
even  within  the  treaty."  {(Jlarke  on  Esetraditiony  2d  ed-^p. 
"90,  nole.)  No  case  has  been  referred  to  where  the  right  above 
spoken  of  has  been  qnestioned  by  the  British  Government. 
On  the  contrary,  if  I  am  correctly  informed,  such  right  haft 
not  hitherto  been  denied  in  England. 

As  to  the  effect  of  the  fact  of  a  previous  trial  for  the  of- 
fence for  which  the  offender  was  given  up,  to  which  allusion 
is  above  made,  it  is  plain  that  such  fact  is  immaterial  in  deter- 
mining the  judicial  question,  where  legal  immunity  is  set  up 
by  way  of  defence  in  a  prosecution  for  other  offences,  however 
important  that  fact  might  be,  as  evidence  of  good  faith,  in 
determining  the  political  question,  when  it  arises. 

It  may  be  added,  that  the  action  of  the  Executive  Depart- 
ment of  the  Government  of  the  United  States,  in  the  cases 
where  extradited  offenders  have  been  tried-  in  this  country  for 
offences  other  than  those  upon  which  their  surrender  had  been 
asked,  has  a  significant  bearing  upon  the  legal  question  under 
consideration,  because,  in  criminal  cases,  as  distinguished  from 
civil  cases,  the  Executive,  by  reason  of  the  power  conferred  by 
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law  to  control  the  prosecuting  officer,  as  also  its  power  to 
pardon,  is  not  confined  to  a  consideration  of  the  political 
question  alone,  but  may  also  act  upon  a  determination  of  the 
judicial  question. 

But,  it  is  further  said,  that  the  British  Act  of  1870 
amounts  either  to  an  abrogation  of  the  extradition  section  of 
the  treaty  of  1842,  or  to  a  modification  of  the  provisions ; 
and  that,  inasmuch  as,  by  the  11th  section,  the  Government 
of  Great  Britain  could  at  any  time  abrogate  that  portion  of 
the  treaty,  the  Act  of  1870,  if  considered  by  th^  Government 
of  the  United  States  as  an  abrogation,  would  have  been  so 
declared,  and,  in  the  absence  of  such  a  declaration,  must  be 
considered  to  be  acquiesced  in  by  the  Government  of  the 
United  States,  as  its  construction  of  the  treaty,  and  becomes 
A  part  of  the  treaty,  binding  upon  the  Couirts.  This  proposi- 
tion is  answered  by  what  has  been  already  said  in  regard  to 
the  effect  of  the  British  Act  of  1870,  and  the  action  of  the 
Government  of  the  United  States  in  the  cases  which  have 
hitherto  arisen.  Moreover,  if  the  action  of  the  two  Govern- 
ments, and  the  Act  of  1870,  be  given  the  utmost  effect  possi- 
ble in  favor  of  the  accused,  all  that  can  be  extracted  from 
them  is  an  implied  engagement  to  afford  protection  to  persons 
extradited  in  pursuance  of  the  treaty,  from  prosecution  for 
causes  other  than  those  upon  which  their  surrender  was  asked 
— which  addresses  itself  to  the  political,  not  to  the  judicial, 
department.  It  is  not  intended  to  suggest  that  such  can  be 
their  effect,  but  simply  to  express  the  opinion,  that,  in  any 
aspect,  they  have  no  greater  effect,  and  in  view,  of  the  language 
of  the  treaty,  cannot  be  relied  on  as  affording  a  Legislative 
or  Executive  construction  of  that  instrument,  binding  upon 
the  Courts. 

It  may,  therefore,  without  hesitation,  be  declared,  that  the 
claim  of  legal  immunity,  here  made,  is  without  foundation  in 
the  treaty  of  1842.  In  support  of  this  conclusion,  reference 
is  made  to  the  authority  of  the  Court  of  Appeals  of  the  State 
of  New  York,  which  high  Court,  in  Lagrave's  case,  was  called 
on  to  consider  the  effect  of  this  same  treaty. 
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There  remains  to  be  examined  that  portion  of  the  defence 
iBV'hich  is  based  upon  the  order  of  the  President  and  the  direc- 
tion of  the  Attorney  General,  set  out  in  the  plea.  In  regard 
to  this  defence,  it  is  sufficient  to  say,  that  no  order  of  the 
President,  nor  direction  of  the  Attorney  General,  can  have 
any  legal  effect  to  restrict  or  to  enlarge  the  jurisdiction  con- 
ferred by  law  upon  the  Courts.  The  Courts,  in  determining 
the  extent  of  their  jurisdiction,  look  to  the  law,  and,  within 
that  jurisdiction,  they  are  absolutely  free  from  the  cbntrol  of 
any  other  depai*tment  of  the  Goremment.  (See  the  remarks  of 
Blatchford,  J.,  in  The  United  States  y.  BlaisdeUy  3  Benedict^ 
143.)  It  should  be  observed,  in  this  connection,  that  it  is 
evident  that  neither  the  order  of  the  President,  nor  the  com- 
munication of  the  Attorney  General  to  the  District  Attorney, 
of  December  22d,  1875,  set  out  in  the  plea,  were  intended  to 
be  resorted  to  as  matter  of  defence,  but  are  official  commu- 
nications intended  solely  for  the  consideration  and  guidance  of 
the  officer  to  whom  they  were  addressed,  and,  presumably, 
have  no  reference  whatever  to  judicial  action.  The  mass  of 
letters  and  telegrams  with  which  the  record  is  encumbered 
are,  therefore,  to  be  considered  as  wholly  irrelevant. .  They 
are  outside  the  case  and  constitute  no  ground  of  objection  to 
the  jurisdiction  of  the  Court. 

It  may  be  added,  that  the  presence  of  this  indictment  be- 
fore the  Court,  and  moved  for  trial  by  the  District  Attorney, 
by  whom  the  Government  is  represented  before  the  Court,  as 
also  it  may  now  be  by  the  Attorney  General  in  person,  by 
virtue  of  the  Act  of  June  22d,  1870,  (16  U.  S.  Stat,  at 
Zarge,  162,  now  U.  S.  Rev.  Stat.^  §  359,)  is  inconsistent  with 
the  averment  that  the  trial  is  moved  in  opposition  to  the 
directions  of  the  Attorney  General.  When  the  Attorney 
General  of  the  United  States,  having  knowledge  of  the  mov- 
ing of  a  criminal  trial,  permits  the  moving  thereof,  in  law  he 
directs  the  same,  and  the  Court  must  consider  the  trial  to  be 
moved  by  the  Government. 

All  the  positions  taken  in  behalf  of  the  accused  have  now 
been  examined,  except  that  based  upon  the  fact  set  up  in  the 
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plea,  that,  in  the  ease  of  the  accused,  an  express  agreement 
was  made  between  the  Oovemment  of  the  United  States  and 
the  Government  of  Great  Britain,  by  which  it  was  provided 
and  agreed,  that  the  accused  should  not,  imtil  he  had  been 
restored,  or  had  an  opportunity  of  returning,  to  her  Majesty's 
dominions,  be  detained  or  tried  within  the  United  States,  for 
any  offence  committed  prior  to  his  surrender,  other  than  the 
crime  of  forging  and  uttering  the  said  bond  and  ajfidavit,  on 
which  hid  surrender  was  thus  claimed.  Upon  this  point  the 
argument  made  is,  that,  the  existence  of  such  an  agreement 
being  admitted  by  the  demurrer,  it  must  be  recognized  by  the 
Court,  and  the  accused  be  protected  by  the  Court  from  prose- 
cution upon  an  indictment  charging  ofEences  other  than  those 
mentioned  in  the  agreement,  as  stated.  This  position  is  sup- 
posed to  be  supported  by  the  rule  applied  in  civil  cases,  when 
a  defendant  has  been  inveigled  within  reach  of  the  process  of 
the  Court.  But,  the  rule  referred  to  has  no  application  in 
criminal  cases.  The  duty  of  the  Courts  in  criminal  cases  is 
stated  by  the  Court  of  King's  Bench,  in  Ex  parte  Scott,  (9  B. 
cfe  C.  447.)  Scott  was  indicted  in  England  for  perjury,  and  a 
warrant  for  her  arrest  issued.  The  officer  proceeded  to  Brus- 
sels, and,  there  finding  Scott,  seized  her  without  resort  to 
extradition  proceedings  or  other  legal  process.  Application 
for  assistance  was  then  made  by  her  to  the  British  ambassador 
at  Brussels,  who  refused  to  interfere,  and  she  was  carried  to 
London,  where  she  was  brought  before  the  Court  upon  haheaa 
corpus,  and  the  above  facts  made  to  appear.  Lord  Tenterden, 
C.  J.,  in  delivering  the  opinion  of  the  Court,  thus  lays  down  the 
rule  in  criminal  cases :  "  The  question  is,  whether,  if  a  person 
charged  with  a  crime  is  found  in  this  country,  it  is  the  duty  of 
the  Court  to  take  care  that  such  a  party  shall  be  amenable  to 
justice,  or  whether  we  are  to  consider  the  circumstances  under 
which  she  was  brought  here.  I  thought,  and  still  continue  to 
think,  that  we  cannot  inquire  into  them."  These  words  ex- 
press the  opinion  of  this  Court.  A  different  rulq  would 
seriously  embarrass  the  administration  of  the  criminal  laws, 
and  cannot  be  permitted  here  to  obtain,  until  it  has  received 
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the  sanction  of  controlling  authority.  If,  then,  an  agreement 
exists  between  the  Government  of  the  United  States  and  the 
Government  of  Great  Britain,  such  as  is  set  forth  in  the  plea, 
the  performance  thereof  is  within  the  power  of  the  Govern- 
ment, by  reason  of  .its  legal  control  over  the  prosecuting 
officer ;  and  all  that  need  be  said,  here  is,  that  such  an  agree- 
ment can  avail  nothing  to  a  defendant  setting  it  up  by  way  of 
plea  to  the  jurisdiction  of  the  Court  before  which  his  trial  is 
moved  by  the  Government. 

The  decision,  therefore,  must  be,  that  the  plea  to  the  juris- 
diction, and  all  subsequent  pleadings  in  this  case,  be  set  aside, 
with  liberty  to  the  defendant  to  plead  anew  to  tiie  charges  in 
the  indictment  contained. 

Benja/min  B.  Foster^  {Aasistdnt  District  Attorney,)  for 
the  United  States. 


Benjamin  F.  Tracy,  for  the  defendant. 


William  D.  Andrews  and  others 
Theodore  A.  Carman.    In  Eqxjitt. 

The  reissued  letters  patent  granted  to  Nelson  W.  Green,  May  9th,  1871,  for  a 
process  of  oonstmcting  wells,  are  yalid. 

The  state  of  the  art  of  constructing  wells  at  the  time  Green  made  his  invention, 
explained. 

The  peculiar  features  of  Green's  well,  called  the  "  driven  well,"  explained. 

The  claim  of  the  patent,  namely,  "  The  process  of  constructing  wells  by  driv- 
ing or  forcing  an  instrument  into  the  ground  until  it  is  projected  into  the 
water,  without  removing  the  earth  upwards,  as  it  is  in  boring,  substantially 
as  herein  described,"  is  a  dum  to  a  process :  and  the  element  of  novelty  in 


308  EASTERN  DISTRICT  OF  NEW  YORK, 

Andrews  v.  Carman. 

the  process  consists  in  driving  a  tube  tightly  into  the  earth,  without  remor- 
ing  the  earth  upwards,  to  serve  as  a  well  pit,  and  attaching  thereto  a  pump, 
BO  that  the  process  puts  to  practical  use  the  new  principle  of  forcing  the  water 
in  the  water-bearing  strata  of  the  earth  from  the  earth  into  a  well  pit,  by  the 
use  of  artificial  power  applied  to  create  a  vacuum  in  the  water-bearing  strata 
of  the  earth,  and  at  the  same  time  in  the  well  pit# 

The  claim  noay  also  well  be  construed  as  claiming  the  well  as  a  manufaotuzio  con- 
structed according  to  the  process  described. 

A  chance  operation  of  a  principle,  unrecognized  by  any  one  at  the  time,  and 
from  which  no  information  of  its  existence,  and  no  knowledge  of  a  method  of 
its  employment,  is  derived  by  any  one,  if  proved  to  have  occurred,  will  not 
be  sufficient  to  defeat  the  claim  of  him  who  first  discovers  the  principle,  and, 
by  putting  it  to  a  practical  and  intelligent  use,  first  makes  it  available  to 
man. 

The  question  of  the  dedication  and  abandonment  of  his  invention,  by  Green,  to 
the  public,  considered. 

The  question  of  Green's  delay  in  applying  for  a  patent,  for  more  than  four  years 
after  Be  made  his  invention,  considered,  as  bearing  on  the  question  of  aban- 
donment. 

(Before  BsNEniCfT,  J.,  Eastern  District  of  New  York,  April  24th,  1876.) 

Benedict,  J.  This  is  a  suit  in  equity  brought  by  the 
owners  of  a  patent  issued  to  Nelson  W.  Green,  on  May  9th, 
1871,  designated  as  reissue  No.  4372,  against  Theodore  A. 
Oarman,  for  an  injunction  and  damages  because  of  an  infringe- 
ment of  their  patent.  The  case  presents  issues  belonging  to 
nearly  every  class  known  in  patent  litigations.  Of  the  various 
(Questions  so  elaborately  discussed  before  me,  I  shall  first  notice 
those  relating  to  the  construction  of  the  patent. 

The  patent  is  for  a  process  of  constructing  wells.  In  order 
to  a  correct  understanding  thereof,  the  state  of  the  art  should 
be  first  briefly  explained.  A  well  consists  of  a  pit  sunk  in  the 
earth  until  a  water-bearing  stratum  of  the  earth  is  reached, 
from  which  the  water  therein  will  flow  into  the  pit,  and  a  sup- 
ply of  water  be  thus  obtained.  Two  forms  of  well  have  long 
been  known — one,  the  ordinary  domestic  well ;  the  other,  the 
artesian  well.  In  the  ordinary  well,  the  well  pit  is  sunk  to  a 
water-bearing  stratum  of  the  earth,  from  which  the  water  will, 
by  reason  of  the  natural  forces  operating  upon  it,  as  it  lies  in 
the  earth,  ooze  or  flow  from  the  earth  into  the  bottom  of  the 
pit,  as   a  reservoir,  in  sufficient  quantities  for  the  ordinary 
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purposes  of  domestic  use.  In  the  artesian  well,  the  well  pit 
is  snnk  in  the  earth  uutU  a  water-bearing  stratum  is  reached 
where  the  water  lies  under  the  pressure  of  such  a  head,  that, 
when  struck  by  the  well  pit,  it  will  come  into  the  pit  so  rapidly 
that  a  stream  of  water  is  produced,  flowing,  by  the  force  of  its 
own  current,  from  the  earth,  into  and  through  the  well  pit,  to 
the  surface.  These  two  forms  are  not  difEerent  in  their  method 
of  operation.  Both  rely  upon  the  natural  forces,  as  they  are 
found  operating  upon  the  water  in  the  water-bearing  ptratum 
reached  by  the  well  pit,  to  force  the  water  from  the  earth  into 
the  pit.  In  both  these  forms  the  pit  has  uniformly  been  made 
by  loosening  the  earth  or  rock  and  removing  it  upwards  and 
out  upon  the  surface,  either  by  means  of  the  spade  or  the  drill 
or  auger,  and  the  sand  bucket. 

In  this  state  of  the  art  of  obtaining  a  supply  of  water  from 
the  earth,  a  new  form  of  well  appeared,  now  known  as  the 
driven  well,  which  forms  the  subject  of  this  controverey.  This 
well  embodies  an  idea  not  present  in  any  other  form,  namely, 
that  the  water  in  the  water-bearing  strata  of  the  earth  may, 
by  the  application  of  artificial  power,  be  forced  to  flow  from 
the  earth  into  the  well  pit,  with  increased  rapidity,  so  that  a 
well  pit  only  a  few  inches  in  diameter,  sunk  to  a  moderate 
depth,  will  afford  an  abundant  supply  of  water,  and  constitute 
a  practical  and  productive  well.  The  characteristic  difference 
between  the  driven  well  and  other  forms  consists  in  the  prac- 
tical application  of  this  new  idea.  In  previous  forms,  the 
rapidity  with  which  water  flows  from  the  earth  into  the  well 
pit  is  dependent  upon  the  natural  forces  as  they  happen  to  be 
found  operating  upon  the  water  lying  in  the  water-bearing 
stratum  to  which  the  well  pit  is  sunk.  The  driven  well  adds 
artificial  power,  so  applied  as  to  cause  a  great  increase  in  the 
rapidity  with  which  the  water  in  the  earth  will  flow  from  the 
earth  into  the  well  pit.  The  foundation  of  this  new  form  of 
well  is  the  discovery  that,  if  a  pipe,  with  an  opening  at  the 
lower  end,  be  driven  into  the  earth,  extending  down  air-tight 
until  it  reaches  the  water,  and  have  a  pump  attached  air-tight 
to  its  upper  end,  and  a  vacuum  be  created  in  the  pipe  so  fitted 
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and  connected  with  the  water  in  the  earth,  water  will  flow 
abundantly  from  the  earth  into  the  pipe.  The  novelty  confiists 
in  making  the  well  pit  to  consist  of  the  tube  of  a  pump  con- 
nected tightly  with  the  earth.  This  is  accomplished  by  driv- 
ing into  the  earth  a  tube  to  be  used  as  the  tube  of  a  pump  and 
at  the  same  time  as  the  pit  of  a  well.  This  manner  of  insert- 
ing the  tube  renders  it  possible,  by  means  of  a  pump  attached 
to  the  tube,  to  create  a  vacuum  in  the  pit  of  the  well,  and  at 
the  same  time  in  the  water-bearing  stratum  of  the  earth. 

This  discovery  once  made,  its  application  to  the  purpose  of 
obtaining  a  supply  of  water  from  the  earth,  for  the  use  of 
man,  was  a  natural  consequence ;  and  it  was  at  once  applied  to 
practical  use,  by  substituting,  in  place  of  the  larger  excavation 
ordinarily  made  to  serve  as  a  well  pit,  a  moderate  sized  tube 
driven  tightly  into  the  ground  and  having  a  pump  attached. 
The  advantages  secured  by  this  method  are  manifold.  As  the 
force  with  which  the  water  will  flow  into  the  well  pit  is  greatly 
increased,  a  tube  of  moderate  diameter  forms  a  sufiicient  well 
pit,  thereby  saving  much  expense  and  labor  in  constructing  the 
weU  pit.  Good  water  may,  by  this  method,  be  reached  when 
4he  surface  water  is  bad.  The  weU  pit  being  air-tight,  all  water 
is  excluded  except  that  lying  in  the  water-bearing  stratum  to 
which  the  pit  is  sunk.  By  this  method,  a  quicksand  may  be 
overcome,  when  it  would  otherwise  prove  an  insurmountable 
obstacle.  By  this  method,  all  danger  of  using  water  fouled  by 
dirt  or  noxious  matter  thrown  in  from  the  surface  is  avoided ; 
and,  by  this  method,  water  can,  in  most  localities,  be  obtained 
with  cheapness  and  without  delay.  To  these  obvious  advan- 
tages must  be  added  the  noticeable  one,  apparently  demon- 
strated by  the  experiment  made,  that  the  supply  of  water  thus 
obtained  directly  from  the  water-bearing  strata  of  the  earth, 
by  the  simple  action  x)f  an  ordinary  pump  attached  to  a  tube 
driven  tightly  into  the  earth,  is  measured  by  the  quantity  of 
water  lying  in  the  stratum  to  which  the  tube  is  sunk,  so  that, 
in  most  instances,  the  supply  obtained  by  this  method  is  con- 
stant and  inexhaustible,  when  the  reservoir  of  an  ordinary  well 
Slink  in  the  same  place  would  speedily  give  out.     The  differ- 
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^nce  in  this  respect  is  remarkable,  and  apparently  of  great  im- 
portance. 

It  is  plain,  therefore,  to  see  that  the  subject  under  consider- 
ation has  utility.  It  seems  also  plain  that  it  is  patentable  as  a 
new  process.  A  well  is  not  a  machine,- but  a  process.  It  is  a 
method  of  obtaining  a  supply  of  water  from  the  earth.  No 
change  in  the  qualities  of  water  is  effected  by  a  welL  The 
water  is  subjected  to  no  treatment  whereby  a  better  article  is 
produced.  No  mechanical  device  is  necessary.  A  pit  is  sunk 
tmder  such  circumstances  that  water  flows  into  it  from  the 
«arth,  and  thus  becomes  available  for  use.  What  is  accom- 
plished by  the  process  is,  that  water  is  obtained  by  the  opera- 
tion of  the  powers  of  nature  upon  the  water  lying  in  the  earth. 
The  difference  between  the  new  process  under  consideration 
And  the  old  is,  that  the  pressure  of  the  atmosphere,  which,  in 
the  ordinary  well,  operates  at  the  sides  and  bottom  of  the  well 
pit,  to  maintain  an  equally  distributed  atmospheric  pressure 
npon  the  water,  whereby  the  flow  of  water  into  the  well  is 
made  dependent  upon  the  force  of  gravity,  in  the  new  process 
is  removed  from  within  the  well  pit,  and  ceases  there  to  operate 
against  the  inward  flow  of  water,  so  that  the  pressure  of  thQ 
iitmosphere  operates  with  its  full  power  to  force  the  water  in 
the  earth  from  the  earth  into  the  weU  pit,  and  without  any  op- 
position caused  by  meeting,  in  its  flow,  the  pressure  of  the 
Atmosphere  at  the  sides  or  bottom  of  the  pit.  This  process 
involves  a  new  idea,  which  was  put  to  practical  use  when  the 
method  was  devised  of  fitting  tightly  in  the  earth,  by  the  act 
of  driving  without  removing  the  earth  upwards,  a  tube  open  at 
both  ends  but  otherwise  air-tight,  and  extending  down  to  a 
water-bearing  stratum,  to  which  is  attached  a  pump,  a  vacuum 
in  the  well  pit,  and  at  the  same  time  in  the  water-bearing 
stratum  of  the  earth,  being  necessarily  created  by  the  opera- 
tion of  a  pump  attached  to  a  pipe  so  driven: 

It  has  been  supposed  by  the  counsel  for  the  defence,  that 
the  invention  under  consideration  must  'consist  of  some  new 
instrument,  machine,  or  mechanical  device,  and  they  say: 
^*  The  well,  consisting  of  a  vertical  shaft  with  a  reservoir  of 


813  EASTERN  DISTRICT  OF  NEW  YORK, 

Andrews  v.  Ouman. 

water  at  the  bottom,  being  known,  in  all  its  yarietiea,  from 
time  immemorial,  what  wae  there  for  any  one  to  invent? 
dearly,  nothing  bat  some  new  instrament,  machine  or  mechan- 
ical device  for  sinking  the  shaft  down  to  the  water,  or  of  rais- 
ing the  water  to  the  surface.  It  is  impossible  to  conceive  any 
other  field  of  invention  connected  with  the  subject."  Here  i» 
disclosed  a  clear  misapprehension.  The  novelty  of  the  process 
under  consideration  does  not  lie  in  a  mechanical  device  for 
sinking  the  shaft  or  raising  the  water  to  the  surface,  but  in  the 
method  whereby  water,  by  the  use  of  artificial  power,  is  mad^ 
to  move  with  increased  rapidity  from  the  earth  into  the  shaft,, 
whence  it  results,  that  a  tube  but  a  few  inches  in  diameter, 
driven  down  tightly  to  a  water-bearing  stratum  of  the  earthy 
affords  an  abundant  supply  of  water  to  a  pump  attached  there- 
to, and  constitutes  a  practical  and  .productive  well.  Such  an 
invention  is  without  the  field  of  mechanical  contrivance.  It 
consists  in  the  new  application  of  a  power  of  nature,  by  which 
new  application  a  new  and  useful  result  is  attained.  There  ifr 
no  new  product,  but  an  old  product — ^water — ^is  obtained  from 
the  earth  in  a  new  and  advantageous  manner. 

There  can  be  no  patent  for  a  principle ;  but, ''  for  a  princi- 
ple so  far  embodied  and  connected  with  corporeal  substances 
as  to  be  in  a  condition  to  act,  and  to  produce  effects,  in  any 
trade,  mystery  or  manual  occupation,  there  may  be  a  patent.'' 
The  idea  or  principle  of  forcing  water  from  the  earth  into  a 
well  pit  by  the  use  of  artificial  power  is  new,  but  is  not  by 
itself  patentable.  The  idea,  when  made  available  by  a  method 
whereby  it  is  put  to  practical  use,  is  patentable  as  a  process^ 
and  is  thus  secured  to  the  person  who  has  conceived  the  idea 
and  invented  the  method.  That  method,  in  the  present  in- 
stance, consists  in  accomplishing  the  result  first  conceived  by 
the  inventor  to  be  possible,  by  creating  a  vacuum  in  the  water- 
bearing stratum  of  the  earth  and  at  the  same  time  in  the  well 
pit,  by  means  of  a  tube  projected  into  a  water-bearing  stratum 
of  the  earth,  and  connected  tightly  with  the  earth,  to  which 
tube  a  pump  is  attached  at  the  upper  end.  This  constitutea 
'^  a  combination  or  arrangement  of  processes  to  work  out  a  new 
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and  ufief  al  result."  It  is  ^'  a  process  combining  instrumental- 
ities before  known,  but  not  employed  together,  to  accomplish, 
a  new  and  useful  result."  The  elements  of  the  process  may 
be  old,  but,  when  combined  for  the  purpose  of  putting  to 
practical  use  the  new  idea  of  forcing  water  in  this  way  from 
the  earth  into  a  well  pit,  they  constitute  a  new  and  useful  pro- 
oess,  within  the  meaning  of  the  patent  laws. 

I  have  now  pointed  out  what,  in  the  light  afforded  by  the 
history  of  the  art,  appear  to  me  to  be,  the  patentable  features 
of  the  structure  known  as  the  driven  well.  These  views  I 
conceive  to  be  in  harmony  with  the  law  upon  this  subject,  as 
declared  by  the  authorities,  and  to  derive  support  from  the 
following  cases :  Hoberts  v.  Diekey^  (4  FUh,  Pout.  Gas.^  532 ;) 
McClurg  v.  Kingalandy  (1  JJiw?.,  202 ;)  Foots  v.  SUt^^  (2 
Blalchf.  C.  C.  B.,  260 ;)  L&roy  v.  Tatham,  (22  How.,  132 ;) 
Ifeilion  V.  Har/ordy  (1  Webster^ s  Patent  Cases,  810 ;)  TUgh- 
man  v.  Morse,  (9  JUlatehf.  O.  C.  P.,  421 ;)  Orane  v.  Pricey 
(1  Webster's  Patent  Gases,  377.) 

I  next  proceed  to  examine  the  language  of  the  patent  upon 
which  this  action  is  founded,  in  order  to  determine  whether 
the  invention  I  have  thus  described  is  secured  thereby.  And 
here  I  meet  one  of  the  many  sharp  issues  of  this  controversy ; 
for,  while  the  eminent  counsel  for  the  plaintifiB  is  clear  that 
the  patent  does  describe  and  cover  such  an  invention,  counsel 
on  the  other  side,  also  eminent,  contend  with  great  earnestness, 
that  the  patent  describes  and  covers  nothing  but  the  process  of 
making  a  hole  in  the  ground,  and  declare  that  the  ^'  pretended 
invention  is  a  fabrication  as  discreditable  as  the  patent  is  ab- 
surd." It  is  not  difficult  to  agree  with  counsel  that  the  patent 
is  absurd,  if  it  be  true  that  it  describes  nothing  but  the  process 
of  making  a  hole  in  the  ground.  On  the  other  hand,  it  is  not 
easy  to  understand  how  a  patent  for  nothing  but  the  process 
of  making  a  hole  in  the  ground  could  be  the  result  of  the 
vigorous  contest  waged  before  the  examinctr,  the  examiners-in- 
ehief,  and  the  Commissioners  of  Patents,  and  also,  on  appeal, 
before  the  experienced  Judge  of  the  Supreme  Oourt  of  the 
District  of  Colxmibia,  which  was  supposed  to  have  terminated 
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Bacceosfiillj  for  the  inTentor,  when  it  was  finally  decided,  upon 
appeal,  that  a  patent  must  issue  to  Green  for  the  invention 
described  in  his  '^  broad  claim."  It  seems  nataral  to  suppose, 
that  a  patent  issued  under  such  circumstances  was  intended  to 
cover  something  more  than  the  process  of  making  a  hole  in 
the  ground  ;  and  I  think  it  can  be  shown,  that  the  language  of 
the  patent,  when  construed  according  to  the  settled  roles 
applicable  in  such  case,  does  cover  something  more,  and  secures 
the  invention  I  have  above  endeavored  to  describe. 

The  language  of  the  claim  may  be  first  considered.  It  is 
as  follows :  "  What  I  claim  as  my  invention,  and  desire  to 
secure  by  letters  patent,  is,  the  process  of  constructing  wells 
by  driving  or  forcing  an  instrument  into  the  ground  untU.  it 
is  projected  into  the  water,  without  removing  the  earth  up- 
wards, as  it  is  in  boring,  substantially  as  herein  described." 
Here  the  invention  is  stated  to  be  '^  a  process  of  constructing 
wells,"  not  a  process  of  making  holes.  A  well  is  more  than 
a  hole.  As  has  been  shown,  it  is  a  process  of  obtaining  a 
supply  of  water  from  the  earth.  The  words,  "  the  process  of 
constructing  wells,  substantially  as  herein  described,"  are, 
therefore,  equivalent  to,  "  the*  herein  described  process  of  ob- 
taining a  supply  of  water  from  the  earth." 

Nor  is  the  scope  of  the  claim,  as  thus  understood,  limited 
by  the  other  language  of  the  claim,  wherein  it  is  stated  that 
im  instrument  is  to  be  driven,  and  driven  into  the  ground,  and 
driven  until  it  is  projected  into  water,  and  so  driven  that  the 
earth  is  packed  tightly  around  it — ^for  that  is  the  necessary 
result  of  driving  the  instrument  without  removing  the  earth 
upwards — ^and,  when  so  driven,  is  to  remain.  Here  is  de- 
scribed the  characteristic  feature  of  the  process  of  constructing 
a  driven  well,  but  no  well  is  described.  Not  even  a  hole  in 
the  ground  is  described  ;  for,  it  is  not  stated  that  the  instru- 
ment driven  into  the  ground  is  to  be  withdrawn,  or  that  it  is 
to  be  hollow.  To  suppose,  therefore,  that  it  was  the  intention 
to  secure  no  more  than  the  operation  described  in  the  claim,  as 
being  a  process  for  constructing  a  well,  is  to  suppose  an  ab- 
surdity.    The  operation  described  in  the  claim  not  only  will 
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not  produce  a  well,  but  it  is  no  step  in  the  operation  of  con- 
structing any  kind  of  well,  except  the  driven  well.  The  claim 
points  out  that  an  instrument  is  to  be  driven  to  form  a  well 
pit,  but  how  it  can  be  that  a  well  pit  is  the  result  of  such  an 
operation  is  not  pointed  out  in  the  claim.  Plainly,  it  was  not 
intended,  by  the  language  of  the  daim,  to  describe  fully  the 
invention  intended  to  be  covered  by  the  patent.  Necessarily, 
therefore,  and  naturally,  we  are  referred  by  the  claim  to  the 
specification,  for  the  fidl  description  of  the  process  which  the 
patent  was  intended  to  secure.  In  the  specification,  we  find 
stated  more  clearly  the  distinguishing  feature  of  the  process, 
wherein  it  diflEers  from  any  process  before  adopted  for  procur- 
ing  a  supply  of  water  from  the  earth ;  for,  the  specification 
says,  that  an  instrument  is  to  be  driven  into  the  ground  until 
it  reaches  water,  having  the  earth  packed  tightly  around  it.  It 
is  by  means  of  this  packing  of  the  earth  tightly  around  the 
tube,  that  the  force  developed  by  the  creating  of  the  vacuum 
in  the  well  pit  is  brought  to  bear  directly  upon  the  water  lying 
in  the  water-bearing  stratum,  to  force  it  into  the  well  pit ;  and 
this  driven  tube  forms  the  well  pit  of  the  new  invention,  for, 
as  stated,  it  is  to  be  a  tube  made  air-tight  throaghout  its  length, 
except  at  its  lower  end,  where  are  to  be  perforations  for  the 
admission  of  water,  and  through  and  from  which  the  water 
may  be  drawn  by  a  pump.  The  specification  also  mentions 
the  vacuum,  and  points  out  where  it  is  to  be  created,  for,  a 
vacuum  must  of  necessity  be  formed  in  the  well  pit  and  in  the 
water-bearing  stratum,  by  operating  a  pump  attached  to  such  a 
tube,  so  driven  into  the  earth. 

I  find,  therefore,  in  the  specification  of  this  patent,  either 
set  forth  in  terms,  or  by  necessary  implication,  all  the  elements 
of  the  process  known  as  the  driven  well ;  and  this  description 
is  such,  that  no  one  can  perform  the  operation  thus  described, 
without  obtaining  a  supply  of  water  by  the  process  under  con- 
sideration, and  by  the  use  of  the  same  idea  which  it  is  claimed 
was  first  conceived  by  Green. 

Neither  is  there  anything  in  that  part  of  the  specification 
stated  to  be  made  with  reference  to  the  drawings,  to  enable 
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the  process  to  be  put  to  use,  which  excludes  this  inveution 
from  the  patent.  It  is  there  said,  that  the  tube  may  be  con- 
tracted at  its  lower  end,  but  it  is  also  carefully  stated,  that  the 
contraction  must  be  ^^  slight,"  and  only  to  insure  an  easy  pas- 
sage to  the  place  to  which  the  tube  is  to  be  "  driven  or  forced," 
thus  maintaining  the  necessary  feature  of  a  tight  connection 
between  the  tube  and  the  earth,  effected  by  the  driving  of  the 
tube  without  removing  the  earth  upwards,  upon  the  preserva- 
tion of  which  the  success  of  the  process  depends.  So,  it  is 
stated  that  the  diameter  of  the  tube  to  be  driven  may  be 
^^  somewhat "  [Smaller  than  the  diameter  of  the  well.  Still, 
it  is  plain  that  the  tube  is  always  to  be  driven,  whence, 
of  necessity,  it  results  that  the  earth  is  packed  tightly 
around  it. 

But,  i{  is  said  that  the  specification  covers  a  flowing  well,  in 
which  the  features  of  the  driven  well  do  not  exist.  It  is  true, 
that  the  patent  contains  the  statement^  that,  ^^  in  some  cases, 
the  water  wiU  flow  out  from  the  tube  without  the  aid  of  the 
pump ; "  but,  it  will  be  observed,  that  this  statement  of  a  fact 
is  not  contained  in  the  description  proper  of  the  invention. 
The  specification  first  states  in  what  the  invention  consists. 
Then,  to  enable  others  to  use  the  invention,  a  description  is 
given  with  reference  to  drawings ;  and,  following  this,  is  the 
statement  under  consideration,  which  can  properly  be  consid- 
ered to  be  simply  the  statement  of  a  circumstance  that  some- 
times occurs  in  conducting  the  operation,  and  which,  when  it 
does  occur,  obviously  renders  it  unnecessary  to  go  further  in 
the  operation  by  adding  the  pump,  which,  plainly,  is  supposed 
to  be  necessary  in  all  cases  where  such  a  stream  of  water  is  not 
struck. 

It  thus  appearing  that  the  invention  claimed  by  Green  is 
found  described  in  his  specification,  inasmuch  as  no  violence 
will  be  done  to  the  language  of  the  claim  by  construing  it  to 
cover  the  invention,  it  is  the  dear  duty  of  the  Court  so  to 
construe  it.  ^^If,  by  examination  of  the  specification,  and 
applying  it  to  the  then  existing  state  of  the  art,  we  can  learn 
what  the  invention  was,  then  the  daim,  which  was  designed  to 
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be  a  condensed  summary  of  the  invention,  is  to  be  construed 
,  80  as  to  be  coextensive  with  the  invention,  if  that  can  be 
done  without  doing  violence  to  its  language."  {Whipple 
V.  lUddleaex  Go.^  4  Fish.  Pat.  Caa.^  41.  See,  also,  Wa;ter' 
hiry  Brass  Co.  v.  iT.  Y.  Brass  Co.^  3  Fish.  Pat.  Cos.,  47 ; 
Zeroy  v.  TaAam^  14  How.^  181;  Haworth  v.  Ha/rdoastte^  1 
Wd)steii^s  Patent  Cases,  480 ;  TurriU  v.  Eadlroad  Co.,  1  WcM., 
491.)  So  construed,  this  patent  becomes  co-extensive  with  the 
discovery,  and  secures  an  exclusive  right  to  use  the  new  idea 
or  principle  put  to  practical  use  by  the  new  process  described  ; 
for,  to  use  the  language  of  the  defendant's  counsel :  ^^  If  Green 
invented  a  process,  it  was  not  in  fact  dependent  on  the  particular 
form  of  the  instrument,  nor  does  his  specification  so  claim  it." 
The  right  secured  by  the  patent  is  not,  then,  the  right  to  cer- 
tain instruments,  nor  to  a  combination  of  instruments,  but  it 
is  the  right  to  use  his  discovery  in  any  method  presenting  the 
characteristic  features  of  his  method,  and  accomplishing  the 
same  result  in  substantially  the  same  way. 

But,  it  is  said,  that  the  evidence  shows  that  no  such  idea  or 
process  was  in  the  mind  of  Green  at  the  time  when  he  claims 
to  have  made  his  invention.  As  I  view  the  testimony,  the 
contrary  of  this  is  shown.  Kot  to  mention  the  testimony 
'  which  Green  now  gives,  when  he  describes  his  invention,  there 
are  several^  witnesses  who  heard  him  describe  his  invention  at 
the  time  when  he  claims  to  have  made  it,  and  what  they  say 
he  then  disclosed  as  his  new  method  of  obtaining  a  supply  of 
water  from  the  earth,  appears  to  be  a  complete  description  of 
the  invention  covered  by  the  patent,  as  I  have  construed  it. 
The  proofs  show  that  the  patentee  not  only  conceived  this 
process  and  put  it  in  operation,  but  stated,  in  terms,  that  its 
success  depended  upon  a  vacuum  being  formed  by  the  pump, 
and  that  the  tight  connection  between  the  earth  and  the  well 
pit,  by  the  act  of  driving  the  tube,  was  necessary  to  enable  the 
vacuum  to  produce  the  sought  for  result  upon  the  water  lying 
in  the  earth. 

Furthermore,  it  may  be  remarked,  as  bearing  not  only  upon 
the  language  used  by  Green  when  he  first  described  his  inven- 
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tion,  but  also  upon  the  language  used  in  the  patent,  that  the 
statement  that  a  pump  is  to  be  attached  «to  a  tube  forming  a 
well  pit,  and  driven  to  a  water-bearing  stratum  without  re- 
moving the  earth  upwards,  involves,  by  necessary  implication, 
the  idea  of  a  vacuum  in  the  earth  and  in  the  well  pit,  as  such 
a  vacuum  must  result  from  the  operation  of  the  pump,  pro- 
vided the  tube  be  driven  tightly  in  the  earth,  as  described. 
And  this  leads  to  the  further  remark,  that  the  idea  of  a  pump 
to  be  attached  to  the  tube  forming  the  well  pit  seems  neces- 
sarily to  be  involved  in  the  idea  of  using  such  a  tube  as  is 
described  for  the  pit  of  a  well.  The  sole  object  of  the  well 
being  to  obtain  a  supply  of  water,  and  it  being  manifest  that 
water  could  not  be  procured  from  such  a  tube  by  hand  or 
bucket,  the  statement  that  such  a  tube  is  to  be  the  well  pit, 
carries  with  it  the  idea  of  a  pump  attached  thereto,  that  being 
the  only  practical  method  by  which  water  could  be  drawn  from 
such  a  tube.  , 

I,  therefore,  understand  this  patent  to  be  a  patent  for  a 
process,  and  that  the  element  of  novelty  in  this  process  con- 
sists in  the  driving  of  a  tube  tightly  into  the  earth,  without 
removing  the  earth  upwards,  to  serve  as  a  well  pit,  and  attach- 
ing thereto  a  pump,  which  process  puts  to  practical  use  the 
new  principle  of  forcing  the  water  in  the  water-bearing  strata 
of  the  earth  from  the  earth  into  a  weU  pit,  by  the  use  of 
artificial  power  applied  to  create  a  vacuum  in  the  manner 
described. 

But  a  somewhat  different  reading  of  the  patent  may  be 
adopted,  and  supported  by  authority  high  in  this  Court  upon 
such  a  question.  The  claim,  it  wiU  be  recollected,  states  the 
invention  to  consist  of  "  the  process  of  constructing  wells,  sub- 
stantially as  herein  described."  This  language  is  nearly  iden- 
tical with  that  which  came  under  the  consideration  of  Mr. 
Justice  Nelson,  in  Many  v.  Jogger^  (1  Blatchf.  C.  C,  jff.,  372.) 
There,  the  claim  was  for  the  manner  of  constructing  wheels 
"  with  double  convex  plates,  one  convex  outwards  and  the 
other  inwards,  and  an  imdivided  hub,  the  whole  cast  in  one 
piece,  as  herein  fully  set  forth."     This  language  was  held  to 
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eecnre  the  thing  made  by  the  proceBS  described.  There  was^ 
it  was  there  said,  no  claim  to  the  parts  of  the  wheel  taken 
separately  and  distinct  from  the  perfect  wheel,  but  the  claim 
was  for  die  entire  wheel,  as  the  patentees  had  constructed  it, 
as  a  new  manufacture.  There  was  no  novelty  in  the  parts 
taken  separately,  but  the  '^  instrument,"  that  is,  the  wheel  pro- 
duced in  the  manner  described,  was  held  to  be  secured  by  the 
daim.  The  form  was  held  not  to  be  material,  as  the  wheel 
was  one  of  those  manufactures  where  the  particular  form  of 
the  thing  is  not  essential  to  its  utility.  In  the  present  case^ 
then,  the  well  may  be  taken  to  be  a  manufacture,  and  the 
daim  of  "  a  process  of  constructing  wells,"  like  the  claim  of 
"  a  manner  of  constructing  wheels,"  will  cover  aU  wells  con- 
structed according  to  the  process  described,  without  regard  to 
form,  and  whether  the  parts  taken  separately  be  new  or  old. 
See  Many  v.  Jogger^  (1  Blatchf.  C.  C.  i?.,  372.)  See,  also^ 
Ooodyear  v.  The  jRaUrqad^  (2  WaUacBy  Jr.^  356:) 

I  have  now  to  speak  of  a  third  construction  of  this 
patent,  which  has  been  strenuously  contended  for.  It  has 
been  supposed  that  this  patent  can  be  upheld  as  being  for 
an  operation  claimed  to  be  new,  as  an  operation  in  the 
process  of  making  a  well,  or  in  its  association  with  other 
operations  of  making  a  well,  namely,  the  making  of  a  well 
pit  by  forcing  an  instrument  into  the  ground  and  moving  the 
earth  only  laterally.  The  point  of  •  the  invention  is,  by  this 
construction,  made  to  consist  in  a  new  manner  of  constructing 
the  well  pit,  that  is,  by  puncturing  instead  of  excavating.  The 
great  stress  which  has  been  laid  upon  this  view  of  the  patent 
by  counsd  so  learned,  the  opinion  expressed  by  the  expert 
called  by  the  plaintiffs,  and  the  vigor  of  the  opposition  made 
to  such  a  construction,  have  led  me  to  pause  and  consider 
whether  I  must  not  have  fallen  into  error  in  supposing  that 
the  patent  can  rightfully  be  held  to  cover  and  secure,  not  a 
process  of  sinking  a  well  pit,  but  the  process  of  obtaining  a 
supply  of  water  from  the  earth,  which  I  have  found  to  be  de- 
tailed in  the  spedfication,  and  endeavored  to  describe.  But, 
the  view  I  have  expressed  is  so  firmly  impressed  upon  my 
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mind,  that  I  shall  rest  my  decision  upon  it,  and  leare  the  more 
learned  judges  before  whom  the  patent  mnst  shortly  come  to 
detect  my  error,  and  to  uphold  or  destroy  the  patent  as  being 
for  a  method  of  sinking  a  well  pit  by  puncturing  instead  of 
excavating. 

The  interpretation  I  have  thus  given  to  the  patent  renders 
it  unnecessary  to  pass  upon  the  evidence  in  the  case,  given  to 
show  that,  prior  to  the  time  when  Green  claims  to  have 
made  his  invention,  well  pits  had  been  sunk  by  puncturing 
the  earth. 

Was  Green  the  man  entitled  to  secure  the  invention  which 
his  patent  describes  {  The  evidence  is  convincing,  that  Green 
first  conceived  the  idea,  explained  his  idea  to  others,  and  caused 
the  feasibility  of  his  process  to  be  tested  by  actual  experiment. 
Comment  has  been  made  upon  the  fact  that  the  particular 
tools  and  devices  used  in  constructing  the  first  wells  made 
were  not  pointed  out  by  Green.  But,«such  comment  loses  its 
force,  when  it  is  considered  that  the  tools  and  devices  em- 
ployed in  sinking  the  shaft  form  no  part  of  the  invention 
claimed  by  Green.  The  invention  consists  in  the  method  of 
putting  to  a  practical  use  the  new  idea  or  principle  of  increas- 
ing the  productive  capacity  of  a  well,  by  forcing  water  directly 
from  the  earth  into  the  well  pit,  artificial  power  being  em- 
ployed to  create,  by  the  operation  of  a  pump  attached  to  a  tube 
driven  tightly  into  the  earth,  a  vacaum  within  the  tube  and 
the  water-bearing  stratum  into  which  it  is  projected,  whence 
follows  an  increased  pressure  upon  the  water  in  the  earth  to- 
wards the  well  pit,  and  an  abundant  supply  of  water  is  afforded 
to  th^  pump.  This  conception  was  of  such  a  character,  that, 
when  described,  .there  was  left  nothing  to  be  done  but  to  test 
its  correctness  by  an  experiment  so  simple,  and  involving  the 
use  of  means  in  such  common  use,  that  it  could  be  fully  tested 
by  any  one,  upon  the  mere  statement  of  the  idea.  In  the 
present  instance,  the  process  was,  at  the  outset,  put  to  the  test 
of  an  experiment  conducted  near  Green's  house,  in  his  pres- 
ence, and  under  his  directions.  His  idea,  and  his  process  of 
putting  it  to  a  practical  use,  then  became  part  of  the  property 
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of  the  pubb'c,  available  for  the  purposes  intended,  unless  it  be 
secured  by  the  patent  in  question.  Subsequent  experiments 
are  spoken  of  in  the  evidence,  which  may  properly  be  claimed 
by  Green  as  his  experiments,  for,  they  were  conducted  in 
pursuance  of  his  directions,  by  those  acting  at  the  time  under 
his  orders. 

Furthermore,  it  should  be  remarked,  in  this  coanection,. 
that,  when   Green  first  stated  his  idea  and  described  his. 
process,  there  were  two  points  of  doubt — one,  whether  force 
could  be  called  into  operation  by  the  creation  of  the  vacuum, 
sufScient  to  overcome  the  resistance  of  the  soil,  and  afford  a- 
supply  of  water  to  the  pump ;  the  other,  whether,  practically, 
a  tube  could  be  driven  to  a  water-bearing  stratum  of  the  earth 
under  various  conditions  of  soil,  always  excluding,  of  course,, 
rock  formations.     The  general  utility  of  the  invention  de- 
pended upon  the  result  of  tests  applied  to  the  latter  of  these 
points  of  doubt.     A  wide  range  of  subsequent  experiment, 
might,  therefore,  well  be  allowed  for  such  an  invention,  not- 
widistanding  the  circumstance  that  the  first  experiment  proved 
that  the  principle  was  sound,  and  could  be  usefully  applied  in 
some  circumstances. 

Upon  this  branch  of  the  case,  the  contention  has  been, 
whether  Green  was  the  inventor,  or  Byron  Mudge,  the  person 
'  who,  under  the  direction  of  Green,  conducted  the  early  exper- 
iments ;  and  a  patent  issued  to  Mudge,  October  24th,  1865,  is 
set  up  in  the  answer.  The  defendant  does  not,  however, 
claim  under  Mudge's  patent  or  under  any  patent.  In  fact 
there  is  no  patent  to  Mudge,  as  his  original  patent  was  surren- 
dered, and,  upon  his  application  for  a  reissue,  a  case  of  inter- 
ference between  him  and  Green  was  declared,  which,  after  a 
severe  contest,  upon  a  large  amount  of  testimony,  and  after 
careful  argument,  was  decided  in  favor  of  Green.  No  patent 
to  Mudge  is,  therefore,  in  this  case,  nor  is  Mudge  called  as  a 
witness.  But  the  defendant  contends,  as  he  may  rightfully 
do,  that  the  evidence  shows  Mudge  to  have  been  the  inventor, 
and  not  Green.    I  cannot  find,  upon  the  e^adence,  that  this 
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defence  is  suBtained.     On  the  contrary,  it  appears  quite  dearly 
that  the  inrentor  was  Green. 

A  patent  to  James  Snggett  is  also  set  up.  That,  however, 
is  not  a  patent  for  a  process,  but  for  a  combination  which  does 
not  involve  the  use  of  Green's  process,  and  to  which  Green 
makes  no  claim. 

The  whole  question  of  prior  use  may  at  this  place  be  dis- 
posed of.  The  answer  sets  up,  that  Green's  process  had  been 
long  before  described  in  Ure's  Dictionary  of  Arts  and  Manu- 
factures, as  well  as  in  McKenzie's  Five  Thousand  Keceipts, 
and  had  been  used  in  ceiiiain  wells,  constructed  prior  to  the 
date  of  his  invention,  in  the  towns  of  Cortland,  Ithaca, 
DansviUe,  Kapierville,  and  Dexter,  and  in  the  salt  wells  at 
Syracuse.  In  respect  to  a  well  claimed  to  have  been  con- 
structed by  Stephen  K.  Hunter,  at  his  planing  mill  in  Cort- 
land, I  am  compelled  to  the  conclusion,  that  no  such  weU 
was  made  at  the  time  stated.  In  respect  to  the  other  wells  as 
to  which  proof  is  given,  a  critical  examination  of  the  evidence 
would  be  here  required,  if  the  patent  under  consideration  were 
considered  to  be  a  patent  for  the  mere  process  of  making  the 
pit  of  a  well,  without  removing  the  earth  upwards.  Over 
these  weUs  there  has  been  an  extended  controversy  as  to 
whether,  in  any  of  them,  the  well  pit  was  constructed  without 
removing  the  earth  upwards.  However  this  may  be,  it  cannot  * 
be  successfully  contended  that  the  evidence  affords  room  to 
claim  that  any  one  engaged  in  the  construction  of  these  wells 
had,  at  that  time,  conceived  the  idea  of  using  artificial  power 
to  force  ^ter  directly  from  the  e«th  into  a  wcU  pit,  as  a 
means  of  obtaining  an  increased  supply  of  water,  or  that  any 
one  of  these  wells  presents  the  characteristic  feature  of  Green's 
method,  whereby  the  above  idea  is  utilized  and  made  practi- 
cally available  to  accomplish  that  result.  It  becomes  unneces- 
sary, therefore,  for  me  to  determine  whether  or  not  the  pit  of 
any  of  the  prior  weUs  was  constructed  by  puncturing  or  by  ex- 
cavating.  The  remark  already  made  is  also  applicable  to  the 
evidence  given  in  respect  to  the  manner  of  sinking  the  salt 
wells.    Plainly,  the  salt  wells  do  not  anticipate  the  process 
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invented  by  Green.  Nor  is  his  process  described  in  the 
printed  publications  set  up  in  the  answer ;  and,  upon  the  eyi- 
dence,  it  must  be  held,  that  the  principle  of  Green's  process 
was  first  conceived  by  him,  and  by  him  first  made  a  practical 
imd  operative  feature  in  a  well. 

It  is,  of  course,  true,  that,  prior  to  Green's  invention,  water 
had  been  pumped  from  a  hole  in  the  ground,  and  from  a  small 
hole.  Doubtless,  it  is  also  true,  that,  in  some  such  case,  where 
A  pump  had  been  inserted  in  a  small  hole,  for  the  purpose  of 
raising  therefrom  the^  water  found  therein,  the  principle  of 
Green's  invention  may  at  times  have  been  called  into  opera- 
tion. No  such  case  is  here  proved ;  but,  if  such  fact  were 
proved,  Green's  right  to  a  patent  would  not  thereby  be  de- 
feated. A  chance  operation  of  a  principle,  unrecognized  by 
any  one  at  the  time,  and  from  which  no  information  of  its  ex- 
istence, and  no  knowledge  of  a  method  of  its  employment,  is 
derived  by  any  one,  if  proved  to  have  occurred,  will  not  be 
sufficient  to  defeat  the  claim  of  him  who  first  discovers  the 
principle,  and,  by  putting  it  to  a  practical  and  intelligent  use, 
first  makes  it  available  to  man. 

As  bearing  upon  the  question  whether  the  idea  claimed  to 
have  been  conceived  by  Green,  and  to  have  been  put  to  prao- 
tical  use  by  him  in  his  process,  had  before  that  been  known 
and  applied,  it  should  also  be  noticed,  that,  while  the  advan- 
tages of  the  process  claimed  by  Green  are  many  and  obvious, 
and,  although,  since  the  date  claimed  for  his  invention,  numer- 
ous patents  have  been  issued — some  one  hundred  and  fifty,  I 
think,  the  evidence  shows — ^for  instruments  to  be  used  in  put- 
ting down  the  tubes  of  such  wells,  no  application  for  any  such 
patent  appears  to  have  been  made  before  that  time.  More- 
over, the  invention,  when  it  was  announced  by  Green,  was  re- 
ceived as  a  novelty,  and,  since  then,  an  extensive  business  of 
constructing  driven  wells  has  sprung  into  existence,  a  business 
of  such  importance  that  the  number  of  driven  wells  since  con- 
structed is  computed  by  himdreds  of  thousands.  In  this  State 
alone,  the  number  is  stated  by  a  witness  to  be  one  hundred  and 
fifty  thousand  and  upwards.     The  change  in  the  art  of  well 
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making  which  the  evidence  disdoees,  of  itadf  goes  far  to  prove 
novelty.  Indeed,  when  it  is  considered  that  the  methods  in 
use  for  obtaining  a  supply  of  water  from  the  earth  are  matters 
of  common  knowledge,  and  that  a  well  is  a  thing  of  every  day 
use,  everywhere,  reference  may  be  made  to  the  common  knowl- 
edge of  mankind  to  show  that  it  has  not  always  been  under- 
stood that  a  supply  of  water  may  be  obtained  in  almost  any 
place  by  simply  driving  down  tight  in  the  earth  a  tight  tube 
and  attaching  thereto  a  pump.  Even  now,  it  is  doubtless  a 
new  thing  to  many,  io  be  told  that,  if  an  ordinary  weU,  from 
which  the  water  is  drawn  by  a  pump,  be  filled  up  with  dirt 
and  the  dirt  packed  tightly  about  the  pump,  the  productive- 
ness of  the  well  will  be  thereby  increased. 

My  conclusion  upon  this  branch  of  the  case,  therefore,  is,, 
that  the  invention  of  Green  has  not  been  shown  to  have  been 
anticipated,  and  is  properly  claimed  by  Green  as  a  new  and 
useful  invention  made  by  him. 

I  come  now  to  consider  the  question  of  dedication  and 
abandonment,  which  is  presented  by  the  evidence  here,  and  ifi^ 
a  question  as  important  as  any  raised  in  the  case.  It  is  con- 
tended that  Green,  at  the  time  of  his  invention,  dedicated  it  to 
the  public,  and  also  that  he  abandoned  it  aa  not  worthy  to  be 
patented.  The  law  pertinent  to  this  branch  of  the  inquiry  is 
the  law  in  force  prior  to  January,  1866.  By  the  patent  Act 
of  1870,  as  well  as  by  the  Revised  Statutes,  all  rights  pre- 
viously acquired  were  preserved.  The  law  governing  here  is 
to  be  found,  therefore,  in  the  Acts  of  1836  and  of  1839,  as 
those  statutes  have  been  interpreted  and  applied  by  the  Courts. 

The  facts  relied  upon  as  showing  a  dedication  of  his  inven- 
tion by  Green,  are,  that  he  permitted  a  well  made  by  his  pro- 
cess at  the  Fair  Grounds,  in  Cortland,  where  the  76th  New 
York  regiment,  of  which  he  was  colonel,  was  then  stationed, 
to  be  there  publicly  used,  and  that  he  arranged  for  pi^oviding 
tubes  to  be  taken  with  his  regiment  when  it  should  move,  in 
order  to  supply  it  with  water  when  in  hostile  localities.  That 
these  facts  do  not  amount  to  a  dedication,  I  think,  is  plain. 
The  occasion  which  called  forth  this  invention  was  the  rumor 
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that  the  rebels  were  intending  to  poison  the  wells  in  places 
where  the  Union  armies  might  come,  and  the  report  that  some 
part  of  the  Union  army  had  been  compelled  to  surrender  for 
want  of  water.    There  was  supposed  to  be  a  necessity  for  sotne 
form  of  well  that  would  be  tight,  to  prevent  the  possibility  of 
poison,  and  that  could  be  constructed  quickly,  cheaply  and 
easily,  so  as  to  be  available  for  a  moving  army.    Under  the 
pressure  of  this  supposed  necessity  Green  conceived  the  idea 
of  his  well,  and  also  devised  the  method  by  which  that  idea 
<»>uld  be  put  to  practical  use.     Once  conceived,  a  very  simple 
-experiment  would  test  the  soundness  of  the  position  he  had 
taken  and  maintained,  in  discussions  had  respecting  his  plan, 
that  it  was  possible  to  force  water  from  the  earth  into  the  pit 
^f  a  well,  by  using  a  tube  driven  tightly  into  the  earth  for  a 
well  pit,  and  creating  a  vacuum  therein  by  a  pump  attached. 
This  experiment,  as  the  evidence  shows,  was  made  under  the 
direction  of  Green,  and  in  pursuance  of  the  directions  he  had 
given,  at  or  near  his  house  in  Cortland.     The  first  experiment 
was  a  success,  in  this,  that  it  proved  the  possibility  of  obtain- 
ing a  supply  of  water  by  this  process ;  but,  of  course,  it  could 
not  prove  liiat  a  tube  could  be  driven  down  to  a  water-bearing 
stratum  in  all*localities,  with  the  cheapness  and  dispatch  neces- 
sary to  render  the  process  one  of  general  utility.    It  was  natu- 
ral, therefore,  to  suppose,  that,  before  the  process  could  be  de- 
clared to  be  satisfactory,  other  experiments,  in  other  and  differ- 
ent localities,  should  be  made.     He  could,  by  law,  use  his  in- 
vention for  this  purpose,  and  permit  it  to  be  used,  for  two 
jears,  without  forfeiting  his  right  to  a  patent.    Under  such 
circumstances,  it  would  be  going  far  to  say,  that  his  act  of  per- 
mitting the  use  of  his  process  at  the  camp  in  Cortland,  where 
his  regiment  was  then  in  camp,  and  of  providing  material 
wherewith  to  construct  such  wells  for  his  regiment  when  it 
should  move  into  hostile  territory,  amounted  to  a  dedication  of 
his  invention  to  public  use,  and  worked  a  forfeiture  of  his 
right  to  it. 

But,  it  is  said,  that  the  patent  is  invalid  under  the  provision 
of  the  Act  of  1839.     The  Act  of  1839,  as  has  repeatedly  been 
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held,  has  no  effect  to  invalidate  a  patent,  unless  there  be  proof 
of  a  nse  of  the  invention  more  than  two  years  prior  to  the  ap- 
jdiication  for  the  patent,  and  that  such  use  was  with  the  knowl- 
edge and  allowance  of  the  inventor.  Here,  there  is  no  evi- 
dence of  any  use  or  sale  of  the  invention  by  Green,  prior  to- 
his  application  for  a  patent.  Nor  Is  there  any  direct  proof  of 
knowledge  on  his  part  of  any  such  use  or  sale  by  others,  during 
that  period.  There  is,  however,  evidence,  that,  within  two- 
years  prior  to  Green's  application,  some  wells  called  driven 
wells  were  sunk  in  Cortland,  and,  as  it  is  claimed,  under  such 
circumstances  of  publicity  and  locaUty,  as  to  compel  the  infer- 
ence that  Green  knew  of  the  use  of  his  process  in  their 
construction.  It  cannot  be  denied  that  knowledge  of  the 
putting  down  of  some  of  these  wells  on  the  part  of  Green, 
seems  highly  probable.  Still,  there  is  no  direct  evidence  of 
such  knowledge,  and  Green  denies  the  knowledge,  under  oath. 
Furthermore,  two  witnesses  produced  by  the  defence,  who 
also  resided  in  Cortland,  and  one  of  whom  was  a  Justice  of  the 
Peace,  being  asked  as  to  these  wells,  say  that  no  knowledge  of 
such  wells  came  to  them.  It  seems  necessary,  therefore,  to* 
conclude,  that  the  existence  of  those  wells  was  not  so  noto- 
rious as  to  compel  the  inference  that  they  were  known  to- 
Green. 

Here  it  may  be  noticed,  also,  that  wells  put  down  by  James 
Suggett  were  under  a  patent  issued  to  him  March  9th,  1864, 
which  patent  was  for  a  combination  of  three  instruments — ^an 
iron  perforated  tube,  a  pointed  plug  to  use  as  a  drill,  and  a 
pump,  {Haselden  v.  OgdeUy  3  I^isk.  Pat.  Cos.,  378,)  and 
which  it  is  a  mistake  to  sappose  necessarily  involved  the  use 
of  the  process  claimed  by  Green.  It  does  not,  therefore, 
follow,  that  knowledge  of  the  fact  that  Suggett  had  put  down 
wells  in  Cortland  necessarily  amounts  to  notice  that  the  process 
of  Green  was  being  employed  by  Suggett.  The  rule  of  law 
being,  that  "proof  of  knowledge  and  acquiescence  must  be 
beyond  all  reasonable  doubt,  as  every  presumption  is  the  other 
way,"  {Jones  v.  Seically  6  Fish.  Pat.  Cas.^  367,  Clifford,  J.,) 
I,  am  of  the  opinion  that  Green  is  entitled  to  the  benefit  of 
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the  doubt  raised  by  his  own  oath  and  the  testimony  of  the 
two  Hunters. 

Again  9  it  is  contended  that  the  acknowledged  fact  that 
Green  made  no  application  for  a  patent  till  January,  1866, 
between  four  and  five  years  after  the  date  of  his  invention, 
shows  an  abandonment  of  the  invention.  But,  says  Woodruff, 
J. :  "  Lapse  of  time  does  not,  per  se,  constitute  abandonment. 
It  may  be  a  circumstance  to  be  considered.  The  circumstances 
of  the  case,  other  than  mere  lapse  of  time,  almost  always  give 
complexion  to  delay,  and  either  excuse  it  or  give  it  conclusive 
effect.  The  statute  has  made  contemporaneous  public  use, 
with  the  consent  and  allowance  of  the  inventor,  a  bar,  when  it 
exceeds  two  years.  But,  in  the  absence  of  that,  and  of  any 
other  colorable  circumstances,  we  know  of  no  mere  period  of 
delay  which  ought,  per  se,  to  deprive  an  inventor  of  his 
patent."     {liusseU  and  Erwin  Co.  v.  MaUory^  10  Blatchf. 

a  a  R.,  149.) 

In  the  present  instance,  the  circumstances  attending  the 
delay  are  unusual,  and,  as  I  consider  them  sufficient  to  excuse 
a  delay  which  certainly  must  be  deemed  extraordinary,  a  state- 
ment of  these  circumstances  seems  necessary.  I  premise  the 
statement  by  repeating,  that,  upon  the  evidence,  there  is  no 
room  to  doubt  the  fact  that  Green,  at  the  time  of  his  invention, 
claimed  to  have  made  a  valuable  discovery  and  to  have  in- 
vented a  new  process ;  and,  furthermore,  that  he  then  declared 
an  intention  to  secure  his  process  by  patent,  and  expressed  his 
belief  that  large  profits  would  accrue  to  him  therefrom.  At 
that  time,  Green,  who  had  been  partly  educated  at  West  Point, 
was  engaged  in  organizing  a  regiment  at  Cortland,  his  resi- 
dence, and  was  expecting  soon  to  take  part  in  the  war  of  the 
rebellion.  Within  a  few  days  after  his  invention,  in  the  dis- 
charge of  what  seemed  to  him  to  be  his  duty,  he  felt  compelled 
to  shoot  one  of  the  captains  of  his  regiment,  named  McNett. 
The  shot  was  not  mortal,  but  infiicted  serious  injury.  In  the 
then  state  of  the  public  mind,  this  occasion  gave  rise  to  intense 
public  excitement,  out  of  which  sprang  a  controversy  of  extra- 
ordinary bitterness,  involving  numerous  persons  and  continuing 
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for  several  years.  The  effect  upon  Green  was  disastrous  in  the 
extreme.  He  was  suspended  from  his  command,  then  tried 
by  a  Court  of  inquiry,  at  Albany,  and  reinstated  in  command. 
His  regiment,  after  having,  it  is  said,  required  the  protection 
of  a  battery  to  save  it  from  violence  at  the  hands  of  evil  dis- 
posed people  of  the  county,  removed  to  "Washington,  where 
Green  was  relieved  from  his  command,  and  then  dismissed  the 
service,  and  subjected  to  military  charges.  He  was,  in  addi- 
tion, harassed  by  civil  suits  brought  to  charge  him  with  per- 
sonal liability  for  articles  used  by  his  regiment.  He  was  also 
arrested,  and  then  indicted,  for  the  shooting  of  McNett,  and, 
after  repeated  postponements  of  the  trial,  effected  because  of 
the  excited  state  of  the  public  mind,  was  tried  in  1866,  and, 
the  jury  having  disagreed,  was  discharged.  During  this  period, 
he  also  became  involved  in  church  difficulties  arising.out  of  the 
shooting  of  McNett,  was  expelled  from  the  church  and  com- 
pelled to  appeal  to  the  Bishop,  and  also  became  involved  in 
litigation  with  the  pastor  of  his  church.  His  efforts  during 
this  period  to  secure  a  reversal  of  the  order  dismissing  him 
from  the  service  were  constant  and  absorbing,  and  were  at- 
tended with  such  anxiety  of  mind  as  to  give  rise  to  the  charge 
that  he  was  insane.  This  state  of  things  continued  up  to  1866, 
during  which  period  he  was  of  necessity  often  absent  from 
Cortland,  at  Albany  and  at  Washington ;  and  he  devoted  his 
entire  time  to  the  controversy  in  which  he  had  become  in- 
volved, abandoning  all  other  occupation,  and  exhausting  all  his 
means.  The  pressure  of  these  circumstances  was  such,  that 
he  became  discouraged  and  despondent,  and  was  in  fact  driven 
near  to  madness.  The  extraordinary  nature  of  the  circum- 
stances in  which  the  man  was  placed  during  these  years  is  fully 
proved,  by  many  witnesses  of  character.  These  circumstances 
certainly  give  complexion  to  his  omission  to  secure  his  inven- 
tion by  patent,  and  serve  to  furnish  a  proper  excuse  for  such 
omission.  In  regard  to  a  man  so  circumstanced,  it  would 
hardly  be  safe,  in  face  of  his  positive  oath  to  the  contrary,  to 
infer  an  intention  to  abandon  an  invention  which  evidently  he 
always  considered  of  great  importance.      This  conclusion  is 
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strengthened  by  the  uncontroverted  fact, .  that  when,  in  No- 
vember, 1866,  Green  saw,  by  an  advertisement  in  the  papers, 
that  driven  wells  were  being  put  down,  although  he  was  ad- 
vised by  eonnsel  defending  him  on  the  indictment,  not  to 
apply  for  a  patent,  as  he  would  thereby  increase  the  number 
of  his  enemies,  and  prejudice  himself  on  the  trial  of  the  indict- 
ment then  about  to  come  on,  nevertheless  he  did  then,  and  in 
opposition  to  the  advice  of  his  counsel,  file  his  application  and 
assert  his  right  to  the  invention.  I  conclude,  therefore,  that, 
upon  the  facts  of  this  case,  it  must  be  held  that  the  defendant 
has  not  produced  that  full  measure  of  actual  proof  which  is 
necessary  to  sustain  the  defence  of  abandonment. 

I  have  now  disposed  of  all  the  issues  which  have  been 
seriously  contested  in  this  important  case.  There  are  several 
objections  taken  to  the  patent  as  a  reissue,  but  they  have  not 
been  greatly  pressed,  and  I  do  not  find  in  any  of  them  ground 
for  declaring  the  reissue  void.  I  have  given  to  these  objec- 
tions all  the  attention  they  appear  to  deserve,  but  it  seems 
hardly  worthwhile  to  extend  this  opinion  by  a  statement  of 
the  reasons  which  have  led  me  to  reject  them.  I  content  my- 
self with  saying,  that  I  consider  the  original  patent  to  have 
been  for  a  process,  as  is  the  reissue,  and  that  the  process  I  find 
described  in  the  reissue  is  also  to  be  found  described  in  the 
original  patent. 

As  to  the  question  of  infringement,  I  do  not  understand 
that  it  is  disputed.  At  any  rate,  it  is  clearly  proved.  There 
must,  therefore,  be  a  decree  for  the  complainants,  in  accordance 
with  the  pmyer  of  the  bill. 

George  Oifford^  MUo  Ooodrich^  Benjamin  F.  Tracy  and 
Joseph  C.  Clayton^  for  the  plaintiffs. 

WUUa/m  D,  Shipman^  Samuel  Z.  ^ar^xer  and  Sila%  A. 
jRobinsony  for  the  defendant. 
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The  United  States  vs.  Wolf  Hieschfield. 

An  indictment  nnder  §  6612  of  the  Reyised  Statutes,  for  fraudalent  registration, 
alleged,  in  ene  oount,  that  the  defendant,  "  having  no  lawful  right  to  register, 
fraudulently  and  wilfnlly  did  register,"  and,  in  another  count,  "that  he  had 
no  lawful  right  to  register,  as  he  well  knew,  hy  reason  of  the  fact  that  h^  was 
then  and  there  an  alien,  and  had  not  heen  admitted  to  hecome  a  citizen  of  the 
United  States: "  Held,  that  the  indictment  was  had,  in  not  pointing  out  the 
fraud,  and  in  omitting  to  state  facts  showing  that  the  defendant  was  not  en- 
titled to  register ;  and  that  the  arerment  tUlit  the  accused  was  an  alien  and 
had  not  heen  admitted  to  hecome  a  dtizen  of  the  United  States,  did  net  show 
that  he  had  no  right  to  register,  or  that  he  was  not  a  citizen  of  the  United 
States,  or  that  he  had  no  right  to  vote. 

(Before  Bbnbdxot,  J.,  Southern  District  of  New  York,  April  29th,  1876.) 

Benedict,  J.  The  acciifled  was  indicted  under  section  5512 
of  the  Eevised  Statutes,  for  fraudulent  registration.  He  was 
tried  and  convicted,  and  now  moves  in  arrest  of  judgment. 
The  indictment  contains  two  counts.  The  first  count  charges, 
that,  "  at  a  registration  of  voters  for  an  election  for  represent- 
ative in  the  Congress  of  the  United  States,  to  wit,  at  a  regis- 
tration then  and  there  conducted  for  the  fifteenth  election 
district  of  the  fourth  assembly  district  of  the  city  of  New 
York,  in  the  said  Southern  District  of  New  York,  made  under 
the  laws  of  the  State  of  New  York,  for  an  election  at  which  a 
representative  in  Congress  might  be  chosen,  he,  the  said  "Wolf 
Hirschfield,  otherwise  called  William  J.  Hirschfield,  having  no 
lawful  right  to  register,  fraudulently  and  wilfully  did  register, 
against  the  peace  of  the  United  States  and  their  dignity,  and 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided." The  second  count  differs  from  the  first  in  no  sub- 
stantial particular  except  in  stating  that  the  accused  '^  had  no 
lawful  right  to  register,  as  he  well  knew,  by  reason  of  the  fact 
that  he  was  then  and  there  an  alien,  and  had  not  been  admitted 
to  become  a  citizen  of  the  United  States." 
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This  indictment  is  claimed,  in  behalf  of  the  accnsed,  to  be 
insufficient  to  warrant  a  judgment  thereon, for  several  reasons: 
(1.)  Because  the  averment  is,  simply,  that  the  accused  fraud- 
ulently registered,  without  stating  any  facts  to  show  that  a 
fraud  was  committed,  or  to  enable  the  accused  to  know  what 
he  is  charged  with  having  done  ;  (2.)  Because  the  election 
districts  and  assembly  districts  of  the  city  of  New  York  are 
not  known  to  the  law,  the  one  being  designated  by  the  super- 
visors, the  other  by  the  police  commissioners,  and  neither  by 
aoy  statute ;  wherefore,  it  is  claimed  that  the  registration  is 
imperfectly  described  in  the  indictment ;  (3.)  That  the  indict- 
ment is  also  defective  in  oiiiitting  to  state  any  facts  showing 
the  organization  of  any  board,  or  the  appointment  of  any 
officers,  authorized  to  make  a  registration,  and  to  whom  appli- 
cation for  registration  could  be  made ;  (4.)  That  the  averment 
in  the  first  count,  that  the  accused  had  "  no  lawful  right  to 
register,"  is  insufficient,  because  it  contains  no  statement  of 
facts  showing  that  the  accused  had  not  such  right,  and  that  the 
averment  in  the  second  count  is  also  insufficient,  for  the  same 
reason ;  (5.)  That,  inasmuch  as  the  laws  of  the  State  permit 
every  person  to  register  who  would  be  entitled  to  vote  at  the 
ensuing  election,  this  indictment  is  defective  for  omitting  to 
aver  that  the  accused  was  not  entitled  to  vote  at  the  next 
election. 

The  first  of  these  objections,  which  is  applicable  to  both 
counts,  is  well  taken.  The  averment  that  the  accused  fraudu- 
lently registered  is  insufficient,  altbough  those  are  the  words 
of  the  statute.  Something  more  must  be  stated,  in  order  to 
give  the  accused  any  proper  notice  of  the  charge  which  he  is 
to  meet.  It  is  impossible  for  the  accused  to  determine,  from 
this  indictment,  whether  he  is  required  to  show',  in  his  defence, 
that  he  was  twenty-one  years  of  age,  or  to  show  that  he  resided 
in  a  certain  place,  or  to  show  that  he  bore  a  certain  name,  or 
to  show  that  he  was  a  native,  or  that  he  was  a  naturalized, 
citizen  of  the  United  States.  An  indictment  under  this  stat- 
ute should  point  out  the  fraud  which,  it  is  supposed,  the  ac- 
cused committed,  so  that  he  can  know  what  it  is  that  he  is 
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called  on  to  explain,  and  be  enabled  to  prepare  his  defence. 
(1  Bishop^s  Grim.  Pro,^  §  371 ;  Pearoe  v.  The  StatCy  1  Sneed^ 
67.) 

The  indictment  is  also  fatally  defectire  for  omitting  to 
state  facts  showing  that  the  accused  was  not  entitled  to  register. 
This  omission,  which  is  palpable  in  the  first  count,  was  sought 
to  be  cured  in  the  second  count,  by  the  averment  that  the  ac- 
cused was  an  alien,  and  had  not  been  admitted  to  become  a 
citizen  of  the  United  States.  But,  this  averment  does  not 
show  that  the  accused  had  no  right  to  register.  Some  aliens 
who  have  never  been  admitted  to  become  citizens  are  entitled 
to  vote.  Thus,  by  §  2172,  it  is  provided,  that  "  the  children 
of  persons  who  have  been  duly  naturalized,  *  *  *  being 
under  the  age  of  twenty-one  years  at  the  time  of  the  naturali- 
zation of  their  parents,  shall,  if  dwelling  in  the  United  States, 
be  considered  as  citizens  thereof."  Such  persons  have  a  right 
to  register,  although  they  are  aliens  and  have  never  taken  any 
steps  towards  being  admitted  to  become  citizens.  They  are 
citizens  by  virtue  of  the  statute,  and  are  never  admitted  by 
any  Court,  or  required  to  take  any  proceedings  to  entitle  them 
to  the  rights  of  citizenship.  The  absence  of  a  lawful  right  to 
vote  is,  by  the  statute,  made  a  necessary  ingredient  of  the 
offence,  and  the  necessity  to  aver  and  prove  such  absence  of 
right  is  conceded.  But,  the  indictment  contains  no  fact  show- 
ing the  absence  of  such  right.  It  is,  therefore,  plainly  insuffi- 
cient, and  the  judgment  must  be  arrested  for  this  reason. 

Benjamin  B,  Foster^  {Assistant  District  Attorney^)  for 
the  United  States. 


Benjamin  F.  Tracy ^  for  the  defendant. 
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The  United  States  vs,  D.  K.  Olney  "Winteb. 

An  indictment,  under  §  6467  of  the  Reyised  Statutes,  against  an  employee  in  a 
poet  office,  fur  stealing  money  from  a  letter,  did  not  aver  that  the  letter  was 
one  intended  to  be  conveyed  by  mail,  or  that  it  had  been  deposited  in  any 
poet  office,  or  in  the  charge  of  the  defendant,  or  that  it  came  into  his  posses- 
sion in  the  regular  conree  of  his  official  duty :  Held,  that  the  indictment  was 
bad. 

(Before  Bknepiot,  J.,  Southern  District  of  New  York,  April  29th,  1876.) 

« 

Benedict,  J.  The  accused  was  indicted  under  section  5467 
of  the  Eevised  Statutes.  The  indictment  contains  several 
counts,  but  all  except  the  first  were  nol.  pronged ^  on  motion  of 
the  District  Attorney.  Upon  the  first  count  a  conviction  wa& 
had  and  now  the  accused  moves  in  arrest  of  judgment,  upon 
the  ground  that  the  count  upon  which  he  was  convicted  charges 
no  offence.  The  count  avers,  that  the  accused  was  clerk  and 
assistant  postmaster,  and  did  steal  and  cany  away  from  and 
out  of  a  certain  letter,  (describing  it  by  its  direction,)  which 
letter  then  and  there  came  into  his  possession,  and  had  not 
then  and  there  been  delivered  to  the  party  to  whom  it  was 
directed,  an  article  of  value  (describing  money.)  There  is 
no  averment  that  the  letter  from  which  the  money  was  taken 
was  a  letter  intended  to  be  conveyed  by  mail,  or  that  it  had 
been  deposited  in  any  post  oflSce,  or  in  the  charge  of  the  ac- 
cused, or  that  it  came  into  his  possession  in  the  regular  course 
of  his  official  duty.  In  order  to  sustain  the  indictment,  it  has, 
therefore,  been  argued,  and  necessarily,  that  the  act  of  steal- 
ing money  from  out  of  a  letter,  whenever  committed  by  a 
person  employed  in  the  postal  service,  is  an  offence  against  the 
United  States,  whether  the  letter  be  at  the  time  in  the  charge 
of  the  United  States  or  not.  It  is  not  to  be  denied,  that  the  lan- 
guage of  the  clause  in  section  5467,  upon  which  this  indictment 
is  framed,  affords  room  for  such  an  argument ;  for,  while,  in 
the  first  part  of  the  section,  where  the  offence  of  stealing  a  letter 
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is  created)  the  provision  requires  that  the  letter  should  be  one 
intended  to  be  conveyed  by  mail,  or  to  be  carried  or  delivered 
by  some  person  employed  in  the  postal  service,  or  forwarded 
through  or  delivered  from  some  post  office,  in  the  clause  under 
consideration,  the  letter  is  described  simply  as  a  letter  ^^  which 
shall  have  come  into  his  possession,  either  in  the  regular  course 
of  his  official  duties,  or  in  any  other  manner  whatever."  But, 
it  cannot  be  supposed  that  it  was  intended,  by  this  clause,  to 
protect  the  contents  of  any  letters  other  than  such  as  come 
within  the  jurisdiction  of  the  United  States,  and  for  the 
safety  of  which  the  United  States  is  responsible,  by  reason  of 
a  deposit  thereof  in  some  post  office,  or  in  charge  of  some 
person  employed  in  the  postal  service ;  and  this  is  indicated 
by  the  provision  in  this  same  clause,  which  excludes  from  the 
provision  any  letter  after  its  delivery  to  the  person  to  whom 
it  is  directed.  No  reason  is  suggested  for  this  exception,  if  it 
was  intended  to  protect  all  letters,  whether  in  churge  of  the 
United  States,  or  not.  The  clause  must,  therefore,  be  under- 
stood as  if  express  reference  had  been  made  to  the  description 
given  in  the  first  part  of  the  section,  and  as  having  applica- 
tion, therefore,  only  where  the  letter  from  which  the  money  is 
abstracted  was  intended  to  be  conveyed  by  mail,  or  to  be 
carried  or  deUvered  by  a  mail  carrier,  or  other  person  em- 
ployed in  some  department  of  the  postal  service,  or  forwarded 
through,  or  delivered  from,  some  post  office.  If  this  be  the 
true  construction  to  be  placed  upon  the  clause  of  the  statute 
under  which  this  indictment  is  framed,  it  is  necessary  to 
insert  in  the  indictment  an  averment  showing  that  the  letter 
from  which  the  money  was  taken  was  intended  to  be  con- 
veyed by  mail,  or  carried  or  delivered  by  some  employee  of 
the  postal  service,  or  to  be  forwarded  through,  or  delivered 
from,  some  post  office.  The  first  count  of  this  indictment, 
upon  which  alone  a  verdict  was  asked  and  taken,  contains  no 
such  averment.  For  all  that  appears,  the  letter  in  question 
might  have  been  a  letter  never  sent,  or  intended  to  be  con- 
veyed, by  mail,  or  in  any  other  way  placed  in  the  charge  of 
the  post  office  department — picked  up,   it  may  be,  in  the 
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street  by  the  accused.  This  omission  of  a  necessary  ingredi- 
ent of  the  offence  is  a  fatal  defect,  and  compels  an  arrest  of 
the  judgment. 

Benjamin  B,  Foster^  {Assistant  District  Attorney^)  for 
the  United  States. 

Ambrose  S.  Purdy^  for  the  defendant. 


The  Untted  States  vs.  Albert  K.  Jbnthbb. 

Under  section  5467  of  the  Revised  Statutes,  an  indictment  against  a  letter-car- 
rier for  embezzling  a  letter  entmsted  to  him  as  a  carrier,  to  be  carried  and 
deliyered  by  him,  is  not  defectiye,  although  it  does  not  aver  that  the  letter 
had  not  been  delivered  to  the  party  to  whom  it  was  directed. 

That  section  creates,  first,  offences  appertaining  to  letters,  and,  next,  offences 
appertaining  to  the  contents  of  letters,  and  then  contains  this  proviso :  "and 
provided  the  same  shall  not  have  been  delivered  to  the  party  to  whom  it  is 
directed."  SembU,  that  such  proviso  does  not  apply  to  the  first  class  of 
offisnces.  If,  however,  it  does,  it  is  for  the  accused  to  prove  the  delivery,  as  a 
defence. 

An  indictment  under  said  section  described  the  letter  embezzled  thus:  "  a  let- 
ter enclosed  in  an  envelope,  addressed  and  described  as  follows,  that  is  to  say, 
to  M.  D.,  No.  122  W.  26  8(,,  a  more  particular  description  of  the  manner  in 
which  said  envelope  was  directed  being  to  the  jurors  unknown,  said  envelope 
having  been  destroyed :  "  Bdd,  that  it  was  competent  to  give  evidence  relat- 
ing to  a  letter  contained  in  an  envelope  directed  "M.  D.,  Na  122  W.  26th 
Street,"  the  word  to  and  the  abbreviation  St.  not  being  on  the  enyelope,  the 
variances  not  being  materiaL 

On  a  motion  by  the  defendant  for  a  new  trial  on  an  indictment,  on  the  ground 
that  the  evidence  /ailed  to  sustain  a  particular  aUegation  in  the  indictment,  it 
ought  to  appear  that  the  objection  was  made  at  the  trial  in  a  manner  sufiEI- 
ciently  formal  to  attract  attention. 

(B«f<ffe  BncBUOT,  J.,  Southern  District  of  New  York,  April  29th,  1876.) 
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Benedict,  J.  The  accused  was  indicted  under  section  5467 
of  the  Keyised  Statutes,  charged  with  embezzling  a  letter  en- 
trusted to  him  as  a  carrier,  to  be  carried  and  delivered  bj  him. 
Having  been  found  guilty,  he  now  moves  in  arrest  of  the 
judgment,  and  also  for  a  new  trial.  The  main  ground  of  the 
motion  in  arrest  of  the  judgment  is,  that  the  indictment  is 
defective,  in  that  it  contains  no  averment  that  the  letter  had 
not  been  delivered  to  the  party  to  whom  it  was  directed,  it 
being  supposed  that  the  statute  makes  it  necessary  for  the  pros- 
ecutioxi  to  aver  and  prove  such  negative  fact. 

The  section  under  which  the  indictment  is  framed  is 
devoted  to  the  creation  of  two  kinds  of  ofiences — one  apper- 
taining to  letters,  the  other  to  the  contents  of  letters.  In 
creating  the  offence  of  embezzling  letters,  the  statute  describes 
the  subject  of  the  offence  as  a  letter  intended  to  be  conveyed 
by  mail,  or  to  be  carried  or  delivered  by  a  mail  carrier,  mail 
messenger,  route  agent,  letter  carrier,  or  other  person  employed 
in  a  department  of  the  postal  service,  or  forwarded  through  or 
delivered  from  any  post  oflSce,  and  which  shall  contain  an 
article  of  value.  This  portion  of  the  section  is,  to  all  appear- 
ance, complete,  and  there  is  nothing  in  it  to  indicate  that  it 
does  not  state  all  the  ingredients  of  the  offences  intended  ta 
be  created  thereby. 

The  statute  then  passes  to  another  subject,  namely,  the 
contents  of  letters,  and  creates  certain  offences  in  respect  there- 
to. In  this  part  of  the  statute  occurs  the  proviso :  "  and  pro- 
vided the  same  shall  not  have  been  delivered  to  the  party  to 
whom  it  is  directed."  If  it  be  true  that  the  proviso  is  in- 
tended to  be  applicable  to  the  offences  created  by  the  first 
part  of  the  section,  as  well  as  to  those  created  by  the  part  of 
the  section  to  which  it  is  appended,  still  it  is  not  so  connected 
with  the  description  of  the  offences  relating  to  letters  as  to 
compel  its  insertion  in  an  indictment.  The  offence  of  embez- 
zling a  letter,  as  created  by  the  statute,  can  be  fully  set  forth 
without  induding  the  proviso,  for,  the  proviso  is  not  incorpo- 
rated into  that  portion  of  the  statute,  but  is  separated  from  it 
by  a  provision  relating  to  a  different  subject-matter.      The 
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general  rule  is,  that,  if  there  be  any  description  in  the  nega- 
tive, the  affirmation  of  which  would  be  a  defence,  the  proof  of 
it  lies  on  the  defendant,  and  it  need  not  be  stated.  (Hex  v. 
Baxter^  5  T.  i?.,  33.)  This  rule  is  properly  applied  in  the 
case  of  a  letter  carrier  charged  with  the  embezzlement  of  a 
letter  entrusted  to  him  to  be  carried  and  delivered.  The  de- 
livery of  the  letter  would  be  a  defence,  and  the  fact  of  deliv- 
ery peculiarly  within  the  knowledge  of  the  person  charged 
with  such  delivery. 

Moreover,  this  indictment  charges  an  embezzlement  by  the 
letter  carrier  of  a  letter  entrusted  to  him  to  be  carried  and 
delivered.  The  fair  and  plain  implication  here  is,  that  no  de- 
livery of  the  letter  had  been  made.  Upon  this  ground,  also, 
the  indictment  can  be  sustained. 

The  motion  in  arrest  of  judgment  must,  therefore,  be  denied. 

The  motion  for  a  new  trial  raises  a  question  of  variance. 
The  indictment  describes  the  letter  embezzled  in  the  follow- 
ing manner :  "  a  letter  enclosed  in  an  envelope,  addressed  and 
directed  as  follows,  that  is  to  say,  to  Mary  Dilsworth,  No.  122 
W.  26  St.,  New  York  city — ^a  more  particular  description 
of  the  manner  in  which  said  envelope  was  directed  being  to 
the  jurors  unknown,  said  envelope  having  been  destroyed.'^ 
This  description  is  varied  slightly  in  different  counts  of  the 
indictment.  The  evidence  to  the  admission  of  which  objec- 
tion is  taken  related  to  a  letter  contained  in  an  envelope  di- 
rected, "  Mary  Dilsworth,  No.  122  W.  26  Street,  New  York 
city,"  the  only  variance  being,  that  the  word  "  to,"  placed  be- 
fore "  Mary  DQsworth,"  in  the  indictment,  was  not  upon  the 
letter,  and  the  abbreviation  "  St.,"  given  in  the  indictment, 
was  not  upon  the  letter,  but,  instead,  the  word  "  Street "  was 
written  out  in  full.  Neither  of  these  variances  is  material. 
The  sense  is  the  same.  No  word  is  changed,  nor  any  word 
important  to  the  sense  omitted.  Besides,  the  indictment  states 
that  the  envelope  is  lost,  and  that  such  loss  prevents  a  more 
particular  description  of  the  manner  in  which  the  letter  was 
addressed ;  and,  although  the  phraseology  adopted  in  this  par- 
ticular is  not  happy,  still  it  may  properly,  I  think,  be  held  to 
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convey  the  idea,  that  exactness  in  the  direction  stated  was  not 
intended,  not  being  possible,  as  the  envelope  wa^  lost.  It 
may,  also,  be  said,  that  the  introduction  of  the  preposition 
^'  to,''  before  the  name,  together  with  the  accompanying  state- 
ment of  loss  of  the  direction,  notwithstanding  the  use  of  the 
words  "as  follows,"  shows  that  it  was  the  intention  of  the 
pleader  not  to  set  out  the  direction,  but  only  to  describe  the 
person  to  whom  the  letter  was  addressed.  These  reasons  are 
sufficient  to  dispose  of  the  question  of  variance. 

The  only  remaining  ground  of  objection  to  the  verdict  is, 
that  the  evidence  failed  to  show  that  the  letter  contained  an 
obligation  and  security  of  the  United  States,  as  averred  in  the 
indictment.  The  witness  testified,  that  she  placed  in  the  letter 
three  dollars,  in  one  dollar  bills.  The  District  Attorney  is  con- 
fident that  the  witness  also  said  the  bills  were  national  bank 
bills.  This  the  defendant's  counsel  denies,  and  I  am  unable, 
from  my  notes  or  recollection,  to  say  which  is  right.  But, 
this  is  certain,  no  such  point  was  called  to  my  attention  on  the 
trial.  A  genei'al  objection  was  made,  that  the  averment  of  the 
indictment  in  respect  to  the  contents  of  the  letter  had  not 
been  proved ;  but,  it  was  replied,  that  the  letter  had  been 
proved  to  contain  three,  one  doUar  bills.  There  may,  also, 
have  been  something  said  about  the  necessity  of  proving  that 
the  bills  were  bills  of  the  United  States,  but,  I  am  certain  the 
objection  now  made,  that,  upon  the  evidence,  the  bills  may 
have  been  bills  of  some  State  bank,  and  so  not  obligations  of 
the  United  States,  as  averred  in  the  indictment,  was  not 
brought  to  my  consideration  at  the  trial.  Such  an  objection, 
if  intended  to  be  relied  on,  should  have  been  made  in  a  man- 
ner sufficiently  formal  to  attract  the  attention  of  the  Court, 
and  when  the  omission,  if  it  existed,  cpuld,  beyond  reasonable 
doubt,  have  been  cured.  Made  first  at  this  time,  in  any 
formal  manner,  it  is  justly  to  be  disregarded. 

The  motion  for  a  new  trial  is,  for  these  reasons,  denied. 

Benjamin  B,  Foster^  {Assistaiit  Didtrict  Attorney^  for 
the  United  States. 

Ambrose  II.  Purdy^  for  the  defendant. 
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In  re  The  Shipping  Commissioner  of  the  Pobt  of 

New  Yokk. 

Under  the  Act  of  Jane  7th,1872,  (17  U,^8.  Stat  at  Large,  262,)  authorizing  the 
appointment  of  shipping  commissioners,  (now  Title  58  of  the  Reyised  Statutes,) 
although  it  is  provided  that  "  the  salary,  fees  and  emoluments  "  of  a  commis- 
sioner shall  not  be  more  than  $5,000  per  annunit  and  that  "  any  additional 
fees  shall  be  paid  into  the  Treasury  of  the  United  States,"  and  that  the  com- 
missioner may  engage  clerks  "  at  his  own  proper  cost,"  and  that  he  shall 
lease,  rent  or  procure  premises  **  at  his  own  cost,"  yet  the  necessary  and 
proper  expenses  of  his  office  for  clerk  hire,  and  rent  of  premises,  and  other 
matters  are  first  to  come  out  of  the  fees  he  receives,  and  then  he  may  retain, 
as  his  emolument,  out  of  such  fees,  $6,000  per  annum,  and  then  any  of  the 
fees  which  remain  are  to  be  paid  into  the  Treasury. 

^Before  Johnson  and  Blatchfobd,  JJ.,  Southern  District  of  New  York,  May  11th, 
1876.) 

Blatohford,  J.  A  reference  having  been  made  by  the 
Court  to  one  of  the  masters  thereof  to  examine  and  pass  the 
accounts  of  the  shipping  commissioner  for  the  port  of  New. 
York,  and  to  report  to  the  Court  in  reference  thereto,  he  re- 
ports that  the  said  shipping  commissioner  has  rendered  ac- 
counts of  the  receipts  and  expenditures  of  his  office  from 
August  8th,  1872,  to  January  1st,  1876,  duly  verified,  and 
which  are  in  great  detail  and  comprise  a  vast  number  of  items, 
each  item  of  disbursement  being  accompanied  by  its  corre- 
sponding voucher ;  that  it  appears,  from  such  accounts,  that  the 
receipts  of  the  shipping  commissioner's  office  were,  from  Au- 
gust 8th,  1872,  to  January  1st,  1873,  $20,303  50— from  Janu- 
ary 1st,  1873,  to  January  1st,  1874,  $37,765  15— from  January 
1st,  1874,  to  January  1st,  1875,  $54,826  00— from  January  1st, 
1875,  to  January  1st,  1876,  $50,459  00 ;  and  that  the  expendi- 
tures were,  from  August  8th,  1872,  to  January  1st,  1873, 
$20,954  50— from  January  1st,  1873,  to  January  1st,  1874, 
$38,534  25— from  January  1st,  1874,  to  January  1st,  1875, 
$53,243  78— from  January  1st,  1875,  to  January  1st,  1876, 
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$51,114  04 ;  and  that  he  has  not  taken  any  testimony  or  made 
any  examination  as  to  the  propriety  or  necessity  of  the  various 
items  of  expenditure  charged,  for  the  reason  that  the  question 
meets  him  in  limine^  whether  the  shipping  commissioner  is 
"authorized,  under  the  Act  of  Congress  which  creates  his 
office,  to  apply  to  the  payment  of  rent,  clerk  hire  and  the 
other  necessary  expenses  thereof,  the  fees  by  him  received  in 
excess  of  the  sum  of  $5,000,"  or  whether  all  of  the  expenses 
necessarily  incident  to  the  conduct  of  his  office  are  "  to  be  paid 
out  of  the  sum  ©f  $5,000  which  the  Act  gives  him  as  his 
salary  or  compensation."  The  master  also  reports,  that  the 
only  provisions  of  law  which  he  has  been  able  to  find  relating 
to  the  question  are  in  title  53  of  the  Revised  Statutes  of  the 
United  States,  chapter  1,  sections  4505,  4507,  and  4594 ;  and 
that,  therefore,  before  making  any  further  investigation  into, 
or  report  upon,  the  shipping  commissioner's  accounts,  he  sub- 
mits to  the  Court  for  interpretation  the  sections  above  men- 
tioned, that  he  may  then,  if  required,  proceed  further,  in  the 
light  of  its  decision. 

The  shipping  commissioner  for  the  port  of  New  York  was 
appointed  under  the  provisions  of  the  Act  of  June  7th,  1872, 
(17  U.  S.  Stat,  at  Largcj  262,)  entitled  "  An  Act  to  authorize 
the  appointment  of  shipping  commissioners  by  the  several 
Circuit  Courts  of  the  United  States,  to  superintend  the  ship- 
ping and  discharge  of  seamen  engaged  in  merchant  ships  be- 
longing to  the  United  States,  and  for  the  further  protection  of 
seamen."  The  1st  section  of  that  Act  provides,  that  "the 
*  several  Circuit  Courts  of  the  United  States,  in  which  Circuits 
there  is  a  seaport  or  seaports  for  entry,  shall  appoint  a  com- 
missioner for  such  seaport  within  their  respective  Circuits,  as, 
in  their  judgment,  may  require  the  same,  and  which  shall  also 
be  ports  of  ocean  navigation  ;  such  commissioners  to  be  termed 
'  shipping  commissioners ; '  and  may,  from  time  to  time,  re- 
move from  office  any  of  the  said  commissioners  whom  it  may 
have  reason  to  believe  does  not  properly  perform  his  duties ; 
and  shall  provide  for  the  proper  performance  of  such  duties 
until  another  person  is  duly  appointed  in  his  place ;  shall  regu- 
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late  the  mode  of  conducting  business  in  the  shipping  oflSces  to 
be  established  by  the  shipping  commissioners,  as  hereinafter 
provided  ;  and  shall  have  full  and  complete  control  over  the 
same,  subject  to  the  provisions  herein  contained."  The  pro- 
visions of  such  1st  section  are  now  to  be  found  in  section  4501 
of  the  Kevised  Statutes.  Under  these  provisions  the  present 
shipping  commissioner  for  the  port  of  New  York  was  duly 
appointed  in  July,  1872,  by  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  2d  section  of  the  Act  requires,  that  "  every  shipping 
commissioner  so  appointed  shall  enter  into  bonds  to  the  United 
States,  conditioned  for  the  faithful  performance  of  the  duties 
required  in  his  office,"  and  that  he  shall  take  and  subscribe, 
"  before  entering  upon  the  duties  of  liis  office,"  an  oath,  the 
form  of  which  is  set  forth  in  the  section,  and  which  is  an  oath 
that  he  wiU  "  support  the  Constitution  of  the  United  States," 
and  "  truly  and  faithfully  discharge  the  duties  of  a  shipping 
commissioner,"  to  the  best  of  his  ability  and  according  to  law. 
The  commissioner  in  question  gave  such  bond  and  took  such 
oath.  The  provisions  of  such  2d  section  are  now  to  be  found 
in  section  4502  of  the  Revised  Statutes. 

The  3d  section  of  the  Act  provides,  that  "  every  shipping 
commissioner  may  engage  a  clerk  or  clerks  to  assist  him  in  the 
transaction  of  the  business  of  the  shipping  office,  at  his  own 
proper  cost,  and  may,  in  case  of  necessity,  depute  such  clerk 
or  clerks  to  act  for  him  in  his  official  capacity  ;  but  the  ship- 
ping commissioner  shall  be  held  responsible  for  the  acts  of 
every  such  clerk  or  deputy,  and  wiU  be  personally  liable  for 
any  penalties  such  clerk  or  deputy  may  incur  by  the  violation 
of  any  of  the  provisions  of  this  Act ;  and  all  acts  done  by  a 
clerk,  as  such  deputy,  shall  be  as  valid  and  binding  as  if  done 
by  the  shipping  commissioner.  Each  shipping  commissioner 
shall  provide  a  seal  with  which  he  shall  authenticate  all  his 
official  acts,  on  which  seal  shall  be  engraved  the  arms  of  the 
United  States  and  the  name  of  the  seaport  or  district  for 
which  he  is  commissioned.  Any  instrument,  either  printed  or 
written,  purporting  to  be  the  official  act  of  a  shipping  com- 
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miesioner,  and  purporting  to  be  under  the  seal  and  signature 
of  such  shipping  commissioner,  shall  be  received  as  prima 
facie  evidence  of  the  official  character  of  such  instrument,  and 
of  the  truth  of  the  facts  therein  set  forth."  The  provisions  of 
such  3d  section  are  novr  to  be  found  in  sections  4505  and  4506 
of  the  Revised  Statutes. 

The  4th  section  of  the  Act  provides,  that  "  every  shipping 
commissioner  shall  lease,  rent,  or  procure,  at  his  own  cost, 
suitable  premises,  for  the  transaction  of  business,  and  for  the 
preservation  of  the  books  and  other  documents  connected 
therewith,  and  which  premises  shall  be  styled  *  the  shipping 
commissioner's  office.'  And  the  general  business  of  a  shipping 
commissioner  shall  be,  first,  to  afford  facilities  for  engaging 
seamen,  by  keeping  a  register  of  their  names  and  characters ; 
secondly,  to  superintend  their  engagement  and  discharge,  in 
manner  hereinafter  mentioned ;  thirdly,  to  provide  means  for 
securing  the  presence  on  board  at  the  proper  times  of  men  who 
are  so  engaged ;  fourthly,  to  facilitate  the  making  of  appren- 
ticeships to  the  sea  service ;  and  to  perform  such  other  duties 
relating  to  merchant  seamen  and  merchant  ships  as  are  here- 
by, or  may  hereafter,  under  the  powers  herein  contained,  be 
committed  to  him."  The  provisions  of  such  4th  section  are 
now  to  be  found  in  sections  4607  and  4508  of  the  Revised 
Statutes. 

The  5th  section  of  the  Act  provides,  that  "  such  fees,  not 
exceeding  the  sums  specified  in  the  table  marked  '  A,'  in  the 
schedule  hereto  annexed,  shall  be  payable  upon  all  engage- 
ments and  discharges  effected  before  shipping  commissioners 
as  hereinafter  mentioned,  and  such  shipping  commissioners 
shall  cause  a  scale  of  the  fees  payable  to  be  prepared,  and  to  be 
conspicuously  placed  in  the  shipping  office ;  and  the  shipping 
commissioner  may  refuse  to  proceed  with  any  engagement  or 
discharge,  unless  the  fees  payable  thereon  are  first  paid." 
Table  A  in  the  schedule  is  as  follows:  "Scale  of  fees  for 
matters  transacted  at  shipping  commissioners'  offices :  First. 
Fee  payable  on  engaging  crew,  for  each  member  of  the  crew, 
(except  apprentices,)  $2  00.     Secondly.  Fee  payable  on  dis- 
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charging  crew,  for  each  member  of  crew  discharged,  50  cents." 
The  provisions  of  such  5th  section  and  table  A  are  now  to  be 
found  iu  section  4592,  and  table  C  in  the  schedule  annexed  to 
title  53  of  the  Eevised  Statutes. 

The  6th  section  of  the  Act  provides,  that  "  every  owner, 
consignee,  agent,  or  master  of  a  ship,  engaging  or  discharging 
any  seamen  or  seaman  in  a  shipping  office,  or  before  a  shipping 
commissioner,  shall  pay  to  the  shipping  commissioner  the 
whole  of  the  fees  hereby  made  payable  in  respect  of  such 
engagement  or  discharge,  and  may,  for  the  purpose  of  in  part 
reimbnrsing  himself,  deduct,  in  respect  of  each  such  engage- 
ment or  discharge,  from  the  wages  of  all  persons  (except 
apprentices)  so  engaged  or  discharged,  and  retain,  any  sums 
not  exceeding  the  sums  specified  in  that  behalf  in  the  table 
marked  *  B '  in  the  schedule  hereto  annexed."  Table  B  in 
the  schedule  is  as  follows :  ^'  Sums  to  be  deducted  from  wages 
of  seamen  in  the  partial  repayment  of  the  fees  payable  in 
table  A :  In  respect  of  engagements,  from  the  wages  of  each 
member  of  the  crew,  25  cents.  In  respect  of  discharges,  from 
the  wages  of  each  member  of  the  crew,  25  cents."  The  pro- 
visions of  such  6th  section  and  table  B  are  now  to  be  found 
in  section  4593,  and  table  E  in  the  schedule  annexed  to  title  53 
of  the  Bevised  Statutes. 

Section  7  of  the  Act  provides,  that  "  any  shipping  com- 
missioner, or  any  clerk  or  employee  in  any  shipping  office, 
who  shall  demand  or  receive  any  remuneration  whatever, 
either  directly  or  indirectly,  for  hiring  or  supplying  any 
seaman  for  any  merchant  ships,  excepting  the  lawful  fees 
payable  under  this  Act,  shall,  for  every  such  offence,  incur  a 
penalty  not  exceeding  two  hundred  dollars."  The  provisions 
of  such  6th  section  are  now  to  be  found  in  section  4595  of  the 
Bevised  Statutes. 

The  Act  then  goes  on  to  prescribe,  in  a  large  number  of 
sections,  the  details  of  the  business  of  the  shipping  commis- 
sioner, being  details  of  the  general  business  mentioned  in  the 
4th  section  of  the  Act.  The  commissioner  is  required  to  aid 
in  apprenticing  boys  to  the  sea  service,  receiving  a  fee  of  $5 
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from  the  master  or  owner  for  each  boy  bound,  including  the 
indenture ;  to  see  that  shipping  agreements  are  signed  in  his 
presence ;  to  see  that  seamen  are  discharged,  and  their  wages 
are  paid,  in  his  presence  ;  to  make  awards  between  master  and 
seaman,  on  matters  submitted  to  him ;  to  examine  as  to  pro- 
visions and  water  on  board  of  vessels ;  and  to  take  charge  of 
the  effects  and  wages  of  deceased  seamen. 

The  66th  section  of  the  Act  then  provides  as  follows: 
"  That  in  no  case  sliall  the  salary,  fees,  and  emoluments  of  any 
officer  appointed  under  this  Act  be  more  than  five  thousand 
dollars  per  annum  /  and  any  additional  fees  shall  be  paid  into 
the  Treasury  of  the  United  States."  The  provisions  of  such 
66th  section  are  now  to  be  found  in  section  4594  of  the  Re- 
vised Statutes. 

It  is  apparent  that  the  principal  scheme  of  the  Act  in  ques- 
tion was  to  provide  a  system  of  engaging  and  discharging  sea- 
men, under  the  supervision  of  a  shipping  commissioner,  which 
should  afford  protection  to  seamen,  and  facilities  to  masters 
and  owners  of  vessels.  It  provides  for  written  shipping  arti- 
cles to  be  signed  by  all  seamen  in  the  presence  of  a  shipping 
commissioner ;  that  wages  shall  be  advanced  to  seamen  only  in 
the  presence  of  the  shipping  commissioner ;  and  that,  at  the 
end  of  a  voyage,  a  seaman  shall  be  discharged  and  paid  off  only 
in  the  presence  of  the  shipping  commissioner.  For  the  shipping 
and  the  discharge  of  seamen  the  fees  above  named  are  to  be 
paid  by  the  owner  or  master  of  the  vessel  to  the  shipping  com- 
missioner, who  is  to  keep  them,  and  one-eighth  of  the  shipping 
fees  and  one-half  of  the  discharging  fees  are  to  be  retained  by 
the  master  or  owner  out  of  the  wages  of  the  seaman.  In 
return  for  so  much  of  the  fees  as  the  master  or  owner  does 
not  get  back  from  the  seaman,  facilities  for  procuring  seamen 
are  furnished  by  the  shipping  commissioner  in  the  register  he 
is  to  keep  of  the  names  and  characters  of  seamen,  and  in  the 
means  he  is  required  to  provide  for  securing  the  presence  on 
board  of  vessels,  at  the  proper  time,  of  seamen  for  whom  he  makes 
engagements.  In  return  for  so  much  of  the  fees  as  the  seaman 
pays,  he  has  the  protection  afforded  by  the  various  provisions 
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of  the  statute.  The  statute  also  contemplates  that  clerks  may 
be  necessary  to  assist  the  shipping  commissioner  in  the  trans- 
action of  the  business  of  the  shipping  office  ;  that  such  clerks 
are  to  be  paid ;  that  suitable  premises  for  the  transaction  of 
the  business  of  the  office,  and  for  the  preservation  of  the  books 
and  other  documents  connected  therewith,  are  to  be  leased, 
rented,  or  procured  ;  that  the  expense  of  such  premises  is  to 
be  paid  for ;  that  registers  of  the  names  and  characters  of 
seamen  are  to  be  kept ;  that  a  register  of  indentures  of  ap- 
prenticeship is  to  be  kept ;  and  that  various  documents  and 
and  certificates  may  be  necessary  to  be  prepared  and  given  by 
the  shipping  commissioner.  As  the  statute  provides  that 
"  the  salary,  fees,  and  emoluments  "  of  any  officer  appointed 
under  it  shall  not  be  more  than  $5,000  per  annum^  and  that 
"  any  additional  fees  shaU  be  paid  into  the  Treasury  of  the 
United  States,"  it  is  contended,  on  the  part  of  the  United 
States,  that  the  shipping  commissioner  must  pay  into  the 
Treasury  of  the  United  States  all  fees  received  by  him  in 
excess  of  the  sum  of  $5,000,  and  must,  therefore,  pay  out  of 
such  sum  of  $5,000  all  the  expenses  of  his  office,  for  clerk 
hire  and  rent  of  premises,  and  other  matters.  It  is  further 
contended  that  this  view  is  fortified  by  the  provision  in  sec- 
tion 3  of  the  Act,  that  the  commissioner  may  engage  clerks 
"  at  his  own  proper  cost,"  and  by  the  provision  in  section  4r  of 
the  Act,  that  he  shall  lease,  rent,  or  procure  premises,  "  at  his 
own  cost." 

The  Act,  as  passed,  provides,  in  its  first  65  sections,  for  the 
performance  of  certain  duties  by  the  shipping  commissioner 
and  for  the  taking  by  him  of  certain  fees  for  the  performance 
of.  some  of  those  duties.  Many  duties  are  prescribed  to  be 
performed  by  him  for  which  no  specific  fee  is  to  be  paid.  The 
only  fees  to  be  paid  to  him  are  for  engaging  and  discharging 
seamen  and  for  apprenticing  boys.  So  far  as  the  first  65  sec- 
tions are  concerned,  he  may  retain  all  of  those  fees.  If  he 
does,  as  he  must  have  clerks  and  an  office  and  books  and 
printed  blanks,  and  make  other  expenditures  in  discharging 
properly  the  duties  imposed  on  him  by  the  Act,  he  must  pay 
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for  these  things  out  of  such  fees,  and  only  the  surplus  left  can 
go  to  him  as  salary  or  emolument.  If  the  fees  are  not  sufiS- 
cent  to  pay  for  these  things,  not  only  will  he  have  no  emolu- 
ment, but  he  must,  in  addition,  pay  for  these  things  out  of 
other  resources,  if  he  has  and  provides  for  these  things.  It 
is  meaningless  to  say  to  him,  in  the  statute,  that,  as  between 
himself  and  the  fees,  he  may  pay  for  these  things  out  of  the 
fees  or  out  of  his  private  resources  other  than  the  fees.  He 
could  do  so,  without  the  statute.  The  true  meaning  of  the 
provisions  as  to  "his  own  proper  cost"  and  *'his  own  cost" 
is  this :  The  United  States  were  creating  an  office  and  pro- 
viding for  the  appointment  of  an  officer,  who  was  to  be  an 
officer  of  the  United  States,  appointed  by  a  Court  of  law,  within 
the  provision  of  subdivision  2  of  section  2  of  article  2  of  the 
Constitution,  and  to  give  a  bond  to  the  United  States,  and  to 
take  an  oath  of  office,  and  have  a  seal  engraved  with  the  arms 
of  the  United  States.  Duties  were  imposed  upon  such  officer 
of  such  a  character  as  to  make  it  necessary  that  he  should  have 
a  permanent  place  of  business,  with  clerks  therein,  and  books 
of  record  open  to  be  consulted  at  all  times.  It  would,  there- 
fore, seem  proper  that  the  United  States  should  pay  out  of  the 
Treasury  the  salary  of  the  officer,  and  the  expense  of  clerks  and 
premises  and  books.  Instead  of  that,  a  system  of  fees  is  estab- 
lished, which  fees  the  officer  is  to  receive,  and  it  is  provided 
that  the  officer  shall,  at  his  own  cost,  as  such  officer,  having 
such  fees  of  office,  pay  out  of  such  fees,  which  otherwise  would 
be  his  own,  the  expenses  referred  to,  and  that  such  expenses 
shall  not  be  a  charge  on  the  Treasury  of  the  United  States. 
As  regards  such  Treasury,  such  expenses  are  at  the  proper  cost 
of  the  office  and  of  the  officer,  if  they  are  paid  out  of  the  fees 
of  the  office. ,  The  commissioner  must,  indeed,  see  to  it  that 
the  expenses  do  not  exceed  the  fees ;  because,  as  to  any  such 
excess,  no  claim  can  exist  against  the  United  States.  Congress 
had  prescribed  fixed  fees,  and  no  compensation  beyond  such 
fees  and  no  other  fees  than  those  prescribed  were  authorized. 
Yet,  it  might  happen  that  the  fees  would  amount  to  such  a  sum 
over  the  expenses  as  to  leave  an  improperly  large  surplus  as 
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emolument  to  the  commisBioner.  Hence,  at  the  close  of  the 
Act,  it  is  provided,  in  the  66th  section,  that  the  salary,  fee* 
and  emoluments  of  any  commissioner  shall  not  be  more  than 
%5y000per  annum^  and  that  any  surplus  beyond  that  sum  shall 
be  paid  into  the  Treasury  of  the  United  States.  Unless  it  be 
the  proper  construction  of  the  Act,  that  the  expenses  are  first 
to  come  out  of  the  fees,  and  that  then  the  commissioner  i& 
to  be  allowed  to  retain,  as  his  emolument,  $5,000  per  cmnum 
out  of  the  fees,  and  that  then  any  of  the  fees  which  remain  are 
to  be  paid  into  the  Treasury,  it  follows,  that  the  only  proper 
construction  of  the  66th  section  must  be,  that,  when  the  com- 
missioner has  received  fees  up  to  the  amount  of  $5,000,  he 
must  pay  into  the  Treasury  the  fees  thereafter  received.  This 
would,  in  respect  to  the  aggregate  amount  of  fees  set  forth  in 
the  report  of  the  master  as  received  by  the  commissioner  from 
August  8th,  1872,  to  January  1st,  1876,  namely,  $163,353  65,  re- 
quire the  payment  into  the  Treasury  of  probably  over  $145,000, 
while  the  commissioner  would  probably  have  nothing  for  his 
own  emolument.  Certainly,  in  every  seaport  where  the  duties 
of  the  commissioner  are  onerous,  he  would  have  less  compensa- 
tion than  in  a  seaport  where  his  duties  are  light.  Such  results 
would,  of  course,  render  the  Act  wholly  inoperative.  A  con- 
struction which  would  lead  to  such  results  ought  not  to  be 
adopted  unless  it  is  clear  that  no  other  construction  is  possible. 
The  construction  contended  for  on  the  part  of  the  United 
States  would  defeat  the  plain  intention  of  the  statute.  Well 
settled  principles  in  the  construction  of  statutes  have  estab- 
lished the  propositions,  that  a  thing  which  is  within  the  inten- 
tion of  the  makers  of  a  statute  is  as  much  within  the  statute  as 
if  it  were  within  the  letter ;  and  that  a  thing  which  is  in  the 
letter  of  a  statute,  is  not  within  the  statute,  unless  it  be  within 
the  intention  of  the  makers.  The  Act  in  question  is  not  a 
revenue  law.  There  is  in  it  no  intention  manifested  to  raise 
any  revenue  for  the  United  States  out  of  the  fees  to  be  paid 
under  it.  It  is  entirely  consistent  with  its  scope  and  purpose, 
that  Congress  designed  that  the  system  established  by  it  should 
be  self-sustaining  as  to  expenses  and  emoluments,  and  that  any 
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surplufl  thereafter  of  fees  should  be  paid  into  the  Treasury,  in 
order  that  Congress  might,  in  view  of  the  amount,  if  any,  of 
such  surplus,  so  readjust  the  fees  as  to  make  the  system  no 
more  than  self-sustaining. 

It  follows,  that  the  proper  construction  of  the  provisions 
referred  to  is,  that  the  shipping  commissioner  is  authorized  to 
apply  to  the  payment  of  necessary  and  proper  rent,  clerk  hire 
and  other  expenses,  the  fees  received  by  him,  and  that  such 
expenses  are  not  to  be  paid  out  of  the  sum  which  the  statute 
allows  for  his  salary  or  emolument.  Of  com-se,  the  question 
of  the  necessity  and  propriety  of  any  payments  made  by  him 
for  such  expenses  is  one  not  now  considered,  but  it  is  one  to 
be  considered  by  the  master  and  reported  upon  by  him  and 
finally  determined  by  the  Court,  under  the  general  power  of 
regulation  and  control  given  to  it  by  the  1st  section  of  the  Act. 

An  order  will  be  entered  to  the  above  effect,  to  be  settled 
on  notice. 

Johnson,  J.     I  concur  in  the  opinion  of  Judge  Blatchford. 

George  Bliss^  {District  Attorney^  for  the  United  States. 

ErmtuB  (7.  Benedict  and  Robert  D,  Benedict^  for  the  ship- 
ping commissioner. 
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The  Websteb  Loom  Company 

vs. 
Elias  S.  IIiqgins  and  others.     In  Equity. 

In  a  Bait  in  equity  on  a  patent,  the  defendant,  more  than  one  year  after  the 
plaintiff's  proofs  were  closed,  moved  to  amend  the  sworn  answer,  by  averring, 
on  information  and  belief,  that  the  patented  invention  was  in  public  use  for 
more  than  two  years  before  the  patent  was  applied  for,  and  that  it  was  de- 
scribed in  a  prior  patent  granted  by  the  United  States.  The  only  excuse 
offered  for  not  inserting  the  first  defence  in  the  original  answer  was,  that  the 
counsel  who  prepared  such  answer  was  under  the  impression  that  the  suit 
was  subject  to  the  law  as  it  stood  prior  to  the  patent  Act  of  July  8th,  1870. 
As  to  the  second  defence,  the  excuse  was,  that  such  counsel  had  no  knowledge 
or  information  of  any  description  in  any  patent  prior  to  the  plaintiff^s,  of  a 

•  certain  device :    Sield,  that  the  motion  must  be  denied. 

(Before  Johnson,  J.,  Southern  District  of  New  York,  May  13th,  1876.) 

Johnson,  J.  The  answer  in  this  ease  was  sworn  to  on  the 
4th  of  September,  1874,  a  replication  was  filed,  and  the  com- 
plainant's proofs  were  taken  and  were  closed  on  the  9th  of 
October  in  that  year.  On  the  30th  of  December,  1875,  the 
defendants  gave  notice  of  the  present  motion  to  amend  their 
former  answer,  by  interposing  two  new  defences.  They  seek 
to  aver,  on  information  and  belief,  that  the  complainant's 
alleged  invention  was  in  public  use  for  more  than  two  years 
prior  to  the  application  for  the  letters  patent  to  Webster,  and 
and  that  the  same  is  described  in  letters  patent  of  the  United 
States,  granted  to  William  Weild,  dated  January  13th,  1857, 
and  numbered  16,415. 

The  only  excuse  offered  for  the  omission  to  insert  the  first 
of  these  proposed  defences  in  the  original  answer  is  found  in 
the  affidavit  of  the  defendants'  counsel  who  prepared  the 
answer,  that,  when  he  prepared  it,  he  omitted  to  state  the  fact 
now  proposed  to  be  inserted,  because  he  was  under  the  impres- 
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fiion  that  the  suit  was  subject  to  the  law  as  it  stood  prior  to 
the  Patent  Act  approved  July  8th,  1870.  He  does  not  say  that 
his  impression  has  since  changed,  although  that  may,  perhaps, 
be  inferred  from  his  present  motion ;  nor  is  it  claimed  that  the 
facts  were  not  known  at  the  time  when  the  answer  was  inter- 
posed. If  the  suit  is  governed,  in  the  respect  in  question,  by 
the  Act  of  July  8th,  1870,  or  by  the  equivalent  provision  of 
the  Bevised  Statutes,  and  if  the  law  is,  that  a  public  use  in 
this  country  for  more  than  two  years  before  the  application  of 
an  inventor  for  a  patent,  bars  his  right  to  a  patent,  or  avoids 
the  patent  after  it  has  been  granted,  irrespective  of  his  con- 
sent to,  or  acquiescence  in,  such  use,  then  I  think  that  a  party 
who  wishes  to  avail  himseU  of  such  a  defence,  ought,  under 
all  ordinary  circumstances,  to  do  so  at  the  earliest  opportunity. 
If  he  fails  to  do  so,  something  more  must  be  established  than 
that  he  has  been  guilty  of  laches,  to  induce  a  Court  to  excuse 
his  neglect  and  allow  so  harsh  a  defence  to  be  interposed. 

Nor  do  I  think  the  defendants  entitle  themselves  to  be  now 
allowed  to  interpose  the  other  defence  proposed.  The  patent 
they  seek  to  set  up  as  an  anticipation  of  the  Webster  patent 
they  owned  for  a  number  of  years  and  until  it  expired.  They 
must  be  taken  to  have  known  its  specification  and  claims. 
Their  counsel  does  not  state  that  he  was  not  acquainted  with 
the  patent,  nor  that  he  had  not,  before  the  answer  was  put  in, 
examined  and  considered  the  specification.  His  statement  falls 
very  far  short  of  that.  It  is,  that,  when  he  prepared  the 
answer,  he  had  no  knowledge  or  information  of  any  descrip- 
tion in  any  patent  prior  to  the  patent  on  which  the  suit  is 
brought,  of  a  cylinderwire  motion  such  as  is  referred  to  in 
the  affidavits  of  Duckworth  and  Hicks.  He  does  not  say  that 
he  has  any  such  knowledge  now,  nor  give  the  Court  any  rea- 
son to  consider  that  he  finds  in  that  patent  what  the  two  affi- 
ants, Duckworth  and  Hicks,  are  understood  to  say  they  con- 
ceive to  be  described  there.  These  persons  also  base  their 
statements  upon  the  ground  of  a  particular  construction  to  be 
put  on  a  claim  in  the  Webster  patent,  which  the  plaintiffs  do 
not  assert  and  have  not  asserted,  and  which  seems  to  me  quite 
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incapable  of  being  maintained.    I  am  of  opinion,  therefore, 
that  justice  does  not  require  that  the  amendment  should  be 
permitted  to  be  made,  in  view  as  well  of  the  laches  which 
has  occurred,  as  of  the  substance  of  the  amendment  itself. 
The  motion  to  amend  the  answer  must  be  denied. 

Clarenoe  A.  Seward^  for  the  plaintiff. 

Oeorge  Gifford^  for  the  defendants. 


John  n.  Plait,  as  Assignee  in  Bankrctftcy  of  the  Stuy- 

VESANT  Bane,  a  Bankeupt 

Oliver  H.  P.  Abohee.     In  Equity. 

a.  was  appointed  receiyer  of  an  insolvent  corporation,  by  a  State  Court.  The 
corporation  being  afterwards  adjudicated  a  bankrupt,  the  assignee  in  bank- 
mptcy,  in  this  suit  against  A.,  obtained  a  decree  that  the  appointment  of  A. 
as  receiyer,  and  the  transfer  thereby  of  the  property  of  the  corporation  to 
him,  was  yoid,  aB  against  the  rights  of  the  plaintiff  under  the  bankruptcy 
Act,  and  that  A.  must  account  to  the  plaintiff  for  the  property.  In  taking 
such  account.  Held, 

(1.)  The  seryices  of  attorney  and  counsel  were  properly  and  necessarily  ren- 
dered to  A.,  as  receiyer,  so  far  as  such  seryices  benefitted  and  preserred  the 
estate,  and  were  not  hostile  to  the  proceedings  in  bankruptcy ; 

(2.)  Nothing  can  be  allowed  to  A.,  out  of  the  fund,  for  the  seryices  of  his 
counsel  in  this  suit,  or  in  reference  to  the  bankruptcy  proceedings,  he  haying 
unsuccessfully  resisted  such  proceedings,  or  in  the  matter  of  the  accounting 
of  A.  before  the  State  Court,  which  took  place  after  this  suit  was  brought,  or 
for  the  referee's  fees  in  such  accounting. 

(Before  Blatobfobd,  J.,  Southern  District  of  New  York,  May  22d,  1876.) 
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Blatchford,  J.  In  disposing  of  the  exceptions  to  the 
master's  report,  I  held  that  the  services  of  attorney  and  counsel 
were  properly  and  necessarily  rendered  to  the  defendant,  as  a 
receiver  appointed  by  the  State  Court,  of  the  property  of  the 
insolvent  corporation,  so  far  as  such  services  "  benefitted  and 
preserved  the  estate  of  the  corporation,  and  were  not  hostile  to 
the  proceedings  in  bankruptcy."  I  also  held  that  "  the  prin- 
ciple on  which  allowances  for  such  services  out  of  a  fund  in. 
Court,  or  in  the  hands  of  an  officer  of  the  Court,  are  made^ 
and  the  only  principle  upon  whicli  they  can  be  supported,  is^ 
that  the  services  rendered  were  rendered  for  the  benefit  of  the 
fund."  I  also  held,  that  nothing  could  ''be  allowed  the 
defendant  out  of  the  fund  for  the  services  of  his  counsel  in 
this  suit ; "  that  '•  the  services  in  reference  to  the  bankruptcy 
proceedings,  and  to  this  suit,  were  services  in  hostility  to  the 
fund,  not  for  its  benefit,  and  were  unsuccessful ; "  and  that 
"  whatever  claim  the  defendant  might  have  had  upon  the  assets 
in  his  hands  as  receiver  in  the  State  Court,  for  reimbursement 
of  his  expenses  for  the  services  of  counsel  out  of  such  assets, 
if  he  had  successfully  resisted  the  bankruptcy  proceedings  and 
this  suit,  this  Court  has  no  right  to  divert  the  fund  to  pay  the 
expenses  of  such  unsuccessful  resistance."  I  r^ard  these 
principles  as  established  by  the  weight  of  authority  in  like 
proceedings  under  the  bankruptcy  Act.  {Street  v.  Da/w8on^  4 
Nat.  BTcey,  Beg.^  207 ;  In  re  Stuhhs^  Id,,  376 ;  Burkhdder  v. 
Stump^  Id,^  597 ;  In  re  Cohn,  6  Id.,  379  ;  In  re  Hope  Mining 
Co.,  7  Id.,  698.) 

I  am  earnestly  pressed,  however,  to  allow  to  the  defendant, 
out  of  the  fund,  all  the  expenses  he  has  incurred  for  the 
services  of  attorney  and  counsel  in  resisting  the  bankruptcy 
proceedings  and  in  defending  this  suit.  It  is  contended,  for 
the  defendant,  that,  having  been  appointed  ^receiver  by  a 
Court  of  the  State,  he  has  been  compelled,  aa  a  part  of  the 
execution  of  such  trust,  to  have  the  services  of  attorney  and 
counsel  down  even  to  the  present  time ;  that  he  has  been 
guilty  of  no  breach  of  his  trust,  and  has  committed  no  fraud 
in  fact,  but  has  only  done  what  was  voidable,  as  in  legal  fraud 
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of  the  bankruptcy  Act ;  and  that  a  trustee  is  always  to  be  re- 
imbursed out  of  the  trust  fund  for  his  expenses  incurred  hona 
fide  in  the  execution  of  his  trust. 

It  is  not  possible  to  recognize  any  legal  distinction,  under 
the  bankniptcy  Act,  between  the  position  of  a  person  who  is 
appointed  a  receiver  by  a  State  Court,  and,  in  accepting  such 
trust,  makes  himself  amenable  to  the  provisions  of  law  which 
prohibit  certain  transfers,  and  a  person  who  makes  himself 
amenable  to  such  provisions  in  any  of  the  other  ways  specified 
in  the  statute,  such  as  becoming  a  vendee,  assignee  or  trans- 
feree by  a  direct  sale,  assignment  or  transfer  from  the  insol- 
vent debtor.  The  transferee  is  a  voluntary  transferee,  whether 
he  be  appointed  by  a  State  Court  or  by  the  insolvent  debtor, 
and  he  takes  upon  himself  the  risk  of  the  impeachment  of  the 
transfer  by  an  assignee  in  bankruptcy.  The  right  and  title  of 
the  assignee  in  bankruptcy  are  paramount,  and,  although  the 
transfer  which  he  attacks  was  not  void,  but  only  voidable,  yet, 
when  the  assignee  in  bankruptcy  succeeds  in  his  suit  to  set 
aside  the  transfer,  it  necessarily  follows,  that,  from  and  after 
the  commencement  of  the  suit,  the  resistance  of  the  transferee 
was  wrongful,  as  against  the  assignee  in  bankruptcy,  and  as 
against  the  fund  which  becomes  his  as  of  the  time  of  the  com- 
mencement of  the  suit.  The  fund  which  may  have  been,  up 
to  that  time,  a  trust  fund  in  the  hands  of  the  transferee,  by 
virtue  of  his  trust  appointment,  ceases  from  that  time  to  be 
held  in  his  hands  by  virtue  of  such  trust  appointment,  and, 
from  that  time,  passes  out  from  under  such  trust  appointment. 
The  decree  in  the  suit,  so  far  as  such  trust  appointment  is 
concerned,  relates  back  to  the  commencement  of  the  suit,  and, 
from  that  time,  the  fund  becomes  a  trust  fund  in  the' hands  of 
the  assignee  in  bankruptcy,  under  his  trust  appointment. 
Therefore,  in  such  case,  there  is  not,  after  the  commencement 
of  the  suit,  any  trust  fund  for  the  defendant  to  administer,  as- 
between  himself  and  the  authority  which  created  such  trust, 
and  no  trust  fund  out  of  which  such  authority  can  reimburse 
to  him  his  expenses  incurred  after  that  time.  All  his  ex- 
penses after  that  time  are  incurred  to  diminish  a  fund  which 
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is,  in  judgment  of  law,  the  property  of  another  and  a  hostile 
trustee.  If  the  doctrine  contended  for  were  to  be  admitted, 
there  would  be  little  benefit  to  be  derived,  in  many  cases, 
from  the  provisions  of  the  statute  in  respect  to  prohibited  and 
fraudulent  transfers,  for,  the  expenses  of  all  parties  to  the 
hostile  proceedings  to  set  aside  such  transfers  would,  if  to  be 
paid  out  of  the  fund,  leave  but  a  scanty  residuum  for  the  cred- 
itors, and  encouragement  would  be  offered  for  the  incurring  of 
needless  expenses. 

So,  too,  the  expenses  of  the  defendant  for  the  services  of 
counsel  in  resisting  the  bankruptcy  proceedings  cannot  be  re- 
garded as  expenses  incurred  for  the  benefit  of  that  fund  in  the 
hands  of  the  assignee  in  bankruptcy,  out  of  which  it  is  now 
asked  that  such  expenses  should  be  paid.  Such  expenses  had 
no  tendency  to  make  such  fund  larger,  but,  if  now  paid,  they 
will  make  it  smaller.  They  were  not  expenses  incurred  to 
ensure  the  passing  over  of  the  fund  intact  to  the  party  now 
adjudged  to  be  entitled  to  it,  or  to  preserve  the  fund  from  the 
hostile  attacks  of  those  who  were  seeking  to  prevent  the  fund 
from  passing  to  the  assignee  in  bankruptcy. 

There  is  nothing  in  these  views  that  is  inconsistent  with 
the  well  established  principles  in  regard  to  trustees,  that  their 
expenses  in  protecting  the  trust  property  against  unsuccessful 
hostile  attacks,  shall,  in  case  of  a  distribution  under  the  trust, 
be  paid  out  of  the  fund ;  and  that  their  expenses  in  protecting 
and  administering  the  trust  property  shall,  even  in  the  case  of 
a  successful  hostile  attack,  be  paid  out  of  the  fund,  so  far  as 
they  were  incurred  prior  to  the  commencement  of  the  hostile 
suit.  Nor  is  there  anything  inconsistent  with  the  principle  of 
such  cases  as  Poole  v.  Pass^  (1  Beavan^  600,)  and  Hoi  ford  v. 
Phipps^  (4  Id.j  4:75,)  which  proceed  upon  the  ground  that  the 
defendant  to  whom  expenses  and  costs  are  allowed  was  a 
trustee  for  the  plaintiff.  In  setting  aside  a  transfer  which  the 
statute  declares  "  shall  be  void,"  and  was  made  "  in  fraud  "  of 
its  provisions,  and  "  contrary  "  to  its  provisions,  the  transferee 
can,  in  no  proper  sense,  be  regarded  as  a  trustee  for  the  plaint- 
iff, within  the  sense  of  the  decisions  which  give  costs  and 
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expenses  to  a  defendant  who  is  a  trustee  for  the  plaintiff,  in 
some  cases  where  the  plaintiff  has  a  decree  in  his  favor. 

I  find  it  stated  in  the  affidavit  of  Mr.  Archer,  now  presented, 
that  this  suit  was  commenced  March  12th,  1872.  This  is,  I 
think,  a  mistake.  I  stated  the  date,  in  my  former  opinion,  as 
being  May  11th,  1872.  I  think  that  is  correct,  as  the  bill  was 
filed  May  10th,  1872,  and  the  subpoena  was,  I  believe,  served 
the  next  day.  The  defendant  claims  that,  as  receiver  appoint- 
ed by  the  State  Court,  he  did  not,  under  the  order  made  by 
this  Court,  on  the  6th  of  June,  1872,  appointing  the  plaintiff 
receiver  in  this  suit,  turn  over  to  the  latter  the  assets  in  ques- 
tion until  June  12th,  1872,  and  that  he  was  obliged  to  retain 
such  property  until  that  time,  and  to  employ  attorneys  and 
counsel  until  that  time.  But,  no  time  can  properly  be  taken 
as  the  dividing  line,  as  respects  this  suit,  between  unquestioned 
possession  by  the  defendant  and  hostile  action  by  the  plaintiff, 
other  than  the  commencement  of  the  suit,  and,  from  that  time, 
as  against  any  claim  on  the  funds  for  the  services  of  counsel, 
the  defendant  took  the  risk  of  an  adverse  result  in  the  suit  of 
which  he  then  had  full  notice.  The  same  rule  must  apply  to 
the  services  of  attorney  and  counsel  in  the  matter  of  the  ac- 
counting of  the  defendant  before  the  State  Court,  which  took 
place  after  this  suit  was  brought.  The  observations  of  Judge 
Cadwalader  on  this  subject,  in  Burhholder  v.  Stump,  (4  ^aL 
JSh-y.  Heg,,  597),  where  he  refused  an  allowance  of  this  kind, 
meet  my  approval.  These  views  make  it  necessary  that  I 
should  hold,  also,  that  the  items  of  referee's  fees  for  account- 
ing in  the  Supreme  Court  are  not  allowable. 

As  regards  any  suits  or  matters  in  which,  on  the  request  or 
retainer,  express  or  implied,  of  the  plaintiff,  the  services  of  at- 
torney and  counsel  were  rendered  for  the  benefit  of  the  estate, 
either  before  or  after  the  commencement  of  this  suit,  whether 
such  suits  or  matters  were  prosecuted  in  the  name  of  the  de- 
fendant or  otherwise,  of  course,  such  services  must  be  paid  for 
by  the  plaintiff  out  of  such  estate. 

I  do  not  perceive  that  any  departure  from  the  principle  I 
have  adopted  can  be  properly  predicated  upon  the  fact  that  the 
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plaintifi  may,  in  the  course  of  the  proceedings  before  the 
master,  have  made  claims  which  the  master  disallowed. 

The  defendant  put  in  an  answer  in  this  case  denying  the 
plaintifiPs  title  and  his  right  to  recover.  There  was  a  decree 
for  the  plaintiff,  on  proofs,  and  then  an  accounting.  Costs  to 
the  plaintifi  would  properly  follow  a  recoveiy  on  such  account- 
ing, and,  as  a  general  rule,  the  defendant  would  be  required  to 
pay  the  fees  of  the  master  on  such  accounting.  The  plaintifi 
proposes  that  the  master's  fees  for  his  services  in  this  cause,  not 
already  paid  for,  shall  be  taxed  by  the  clerk,  upon  notice  to  the 
respective  parties,  and  .that  one  half  of  the  amount  thereof,  as 
taxed,  shall  be  paid  by  each  party.  I  see  no  reasonable  ob- 
jection to  this  provision. 

The  order  on  the  master's  report  and  exceptions  may  be 
again  presented  for  settlement,  so  that  it  may  conform  to  this 
decision  where  that  modifies  the  one  before  rendered. 

Framms  N.  Bmigs^  for  the  plaintifi. 

David  Dudley  Field  and  Dudley  Field j  for  the  defend- 
ant. 
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Henby  L.  Dalton  and  othebs 


vs. 


Charlb8  Nelson  and  othebs.    In  Equitt. 

The  reissaed  letters  patent  granted  to  Oscar  T.  Earle,  assignee  of  Albert  Bisbee, 
June  14tb,  1870,  for  a  compression  steam  gauge  cock,  (the  original  patent 
having  been  granted  to  said  Bisbee,  September  18th,  186S,  and  extended  for 
seren  years  from  September  18th,  1869.)  are  yalid. 

The  invention  conbisted  in  making  one  of  the  surfaces  that  meet  to  close  the 
water  way  or  steam  passage,  of  a  piece  of  vulcanized  rubber,  instead  of  making 
it  of  metal  and  facing  it  with  cork,  or  leather,  or  soft  metal,  the  other  surface 
being  made  of  metal. 

The  substitution  of  the  vulcanized  robber  for  the  prior  material  produced  a  now 
result 

The  use,  for  one  of  the  bearing  surfaces,  of  vulcanized  rubber  intermingled  with 
other  materials,  the  whole  forming  one  compound,  is  an  infringement  of  the 
patent. 

(Before  Shipiian,  J.,  Southern  District  of  New  York,  May  27th,  1876.) 

Shipman,  J.  Letters  patent  for  an  improved  steam  gange 
cock  were  issued  to  Albert  Bisbee  on  September  18th,  1855, 
were  extended  for  seven  years  from  September  18th,  1869, 
and  were  reissued,  on  June  14:th,  1870,  to  Oscar  T.  Earle,  as- 
signee of  Bisbee.  This  is  a  bill  in  equity,  in  favor  of  the 
owners  of  the  reissued  letters  patent,  to  restrain  the  defendants 
from  an  alleged  infringement,  and  for  an  account.  Infringe- 
ment and  the  novelty  of  the  invention  are  denied  by  the  an- 
swer. 

The  alleged  invention,  which  is  a  compression  steam  gauge 
cock,  was  made  by  Mr.  Bisbee  in  1853,  and  consisted,  in  the 
language  of  the  specification,  ^'  first,  in  making  one  of  the  sur. 
faces  that  meet  to  dose  the  water  way  or  steam  passage,  of  a 
piece  of  vulcanized  rubber,  which  is  protected  from  spreading, 
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or  confined  in  metal,  in  such  manner  that  but  little  more  tlian 
its  bearing  or  acting  surface  is  exposed  ; "  and,  secondly,  in 
making  the  other  surface,  which  is  of  metal,  in  the  form  of  a 
ring,  "  so  that  the  rubber  may  be  compressed  by  the  same 
power  more  forcibly  than  if  the  metal  surface  were  equal  in 
area  to  that  of  the  rubber." 

Prior  to  this  invention,  the  opposing  surfaces  of  steam 
gauge  cocks  had  been  made  of  brass  or  other  metal,  which 
was  speedily  roughened  or  worn  by  the  dirt  or  grit  in  the 
water.  To  remedy  this  diflSculty,  one  of  the  surfaces  was 
sometimes  faced  with  leather  or  lead,  but  the  steam  soon  de- 
stroyed the  leather  and  corroded  or  cut  away  the  surface  of 
the  lead.  The  joints  leaked,  and  the  cocks  soon  needed  repair, 
whatever  material  was  employed.  The  use  of  vulcanized  rub- 
ber, as  one  of  the  bearing  surfaces,  overcame  these  difficulties. 
Its  advantages  are  briefly  explained  by  one  of  the  defendants' 
witnesses  to  have  been,  that,  "  being  a  rubber  or  elastic  sub- 
stance, it  would  not  wear  and  grind  as  metal  surfaces  would ; 
by  its  elasticity,  it  pressed  upon  the  seat  and  easily  made  a 
tight  joint ;  it  has  always  answered  just  as  well  in  hot  water 
as  cold ;  while  metal  surfaces  and  ground  joints,  in  stop  cocks, 
will  not  stand  at  all  in  hot  water."  The  Bisbee  cock  has  proved 
to  be  of  great  value.  It  has  superseded  the  use  of  pre-existing 
devices,  has  met  with  large  sales,  and  '^  has  answered  its  pur- 
pose perfectly." 

The  main  question  in  the  case  is  as  to  the  validity  of  the 
patent.  The  defendants  have  introduced  a  number  of  devices 
which  are  claimed  to  have  anticipated  the  plaintiffs'  patent. 
Of  these,  the  valve  patented  by  Albert  Fuller  was  clearly  ante-' 
dated  by  the  Bisbee  invention.  In  neither  one  of  the  other 
prior  inventions  or  prior  publications  was  vulcanized  rubber 
used  as  one  of  the  surfaces  to  close  the  steam  passage.  This 
fact  raises  the  question  which  was  considered  by  counsel  to  be 
the  principal  one  in  the  case,  viz. :  Is  the  substitution  of  vul- 
canized rubber  for  cork,  leather  or  soft  metal,  by  which  sub- 
stitution a  substantially  perfect  gauge  cock  was  first  produced, 
the  subject-matter  of  a  valid  patent  ? 
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The  difficulty  which  was  to  be  overcome  by  the  patentee 
was,  to  make  a  steam  gauge  cock  which  would  not  readily  leak, 
and  which  would  resist  the  action  of  steam.  The  result  which 
he  attained  was  the  invention  of  a  durable  gauge  cock,  which 
remained  tight  under  various  pressures  and  different  degrees 
of  heat,  and  which  did  not  get  out  of  repair.  This  result  was 
accomplished  by  the  discovery  of  the  fact,  that  highly  vul- 
canized rubber,  in  consequence  of  its  elasticity,  would  not  be 
ground  and  abraded  by  water  containing  dirt  or  grit,  and,  in 
consequence  of  its  durability  and  non-corrodible  properties, 
would  successfully  endure  and  withstand  the  power  of  steam. 
In  the  year  1853,  the  peculiar  adaptability  of  hard  rubber  to 
the  varied  mechanical  purposes  to  which  it  has  since  been  ap- 
plied was  much  less  understood  than  it  is  at  the  present  time. 
The  invention  consisted  in  the  practical  application  of  the  dis- 
covery, by  such  mechanical  means  that  an  efficient  gauge  cock 
was  produced.  An  attempt  was  made  to  show  that  this  in- 
vention had  been  anticipated  by  the  application  of  sheets  of 
vulcanized  rubber  to  the  edges  of  the  doors  or  plates  of  man- 
holes of  steam  engines,  and  also  upon  the  delivery  valves  of 
engines ;  but,  the  analogy  between  the  edge  of  a  gasket  upon 
the  plate  of  a  manhole  or  upon  a  delivery  valve,  and  one  of 
the  opposing  surfaces  of  a  compression  steam  gauge  cock, 
which  is  necessarily  opened  and  closed  at  frequently  recurring 
intervals,  and  which  should  be  so  constructed  as  not  to  become 
leaky  from  the  constant  use  to  which  it  is  subjected,  is  so  re- 
mote, that  a  rubber  gasket  cannot,  with  propriety,  be  consid- 
ered an  anticipation  of  Bisbee's  invention.  The  remark  of 
Coltman,  J.,  in  Walton  v.  Potter^  (4  ScotCs  N,  li,^  91,)  seems 
to  be  applicable  to  this  branch  of  the  case :  "  It  appears  to 
me,  that  it "  (the  plaintiffs  invention)  "  is  a  very  useful  ap- 
plication and  adaptation  of  a  substance,  the  properties  and 
qualities  of  which  for  the  purpose  had  never  been  known 
before,  and,  therefore,  that  it  was  properly  the  subject  of  a 
patent." 

Again,  the  Bisbee  invention  comes  within  the  principle 
which  was  enunciated  in  Iliclcs  v.   KeUey^  (18  WalL^  673) : 
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^^  The  1186  of  one  material  instead  of  another,  in  constmcting 
a  known  machine,  is,  in  moat  cases,  so  obviously  a  matter  of 
mere  mechanical  judgment,  and  not  of  invention,  that  it  can- 
not be  called  an  invention,  unless  some  new  and  useful  result, 
an  increase  of  eflSciency,  or  a  decided  saving  in  the  operation, 
is  clearly  attained."  Here,  the  substitution  does  not  merely 
produce  the  same  result  in  the  same  way,  but  produces  a  new 
result,  differing  from  the  former  one  so  materially,  that  it 
might  almost  be  said  that  the  difference  is  one  of  kind  and 
not  of  degree.  The  improvement  was  of  such  marked  char- 
acter,  that  the  inference  is,  that  the  new  device  must  have 
been  the  result  of  inventive  thought,  experiment  and  skill, 
rather  than  the  result  of  mere  mechanical  judgment. 

The  defendants'  device  is  an  imitation  of  the  plaintiffs' 
gauge  cock,  except  that,  in  lieu  of  the  vulcanized  rubber,  the 
defendants  use  the  material  which  was  patented  by  reissued 
letters  patent  issued  to  Kathaniel  Jenkins,  August  3d,  1869. 
The  claim  of  the  patent  is  for  ^'  an  elastic  packing  composed 
of  at  least  four  tenths  of  finely  pulverized,  refractory,  earthy 
or  stony  material,  intimately  mingled  with,  and  held  together 
by,  rubber  prepared  for  vulcanizing,  and  then  vulcanized,  as 
and  for  the  purpose  described."  The  defendants  have  taken 
the  principle  or  idea  of  the  Bisbee  invention,  which  was  the 
production  of  a  tight  steam  gauge  cock  by  the  use  of  vulcan- 
ized rubber  as  one  of  the  bearing  surfaces,  and  the  aame  ma- 
terial is  used,  in  the  same  form  and  shape  in  which  it  appears 
in  the  Bisbee  invention.  It  is  true,  that  other  materials  are 
intermingled  with  the  vulcanized  rubber,  forming  one  com- 
pound, but  the  vulcanized  rubber  of  Bisbee  is  none  the  less 
used  because  other  materials  are  fused  with  it.  The  infringe- 
ment is  manifest. 

Let  there  be  a  decree  for  an  injunction,  and  an  account. 

Solomon  J.  Gordon^  for  the  plaintiffs. 
Thomas  W.  ClarTce^  for  the  defendants. 
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Henbt  O.  Bseweb  V8.  Samuel  B.  Caldwell  and  others. 

R  brought  a  suit  in  equity  in  this  Court  against  C.  and  others,  and  in  it  took 
the  deposition  of  one  I.,  as  a  witness.  B.  then  discontinued  the  suit,  and 
afterwards  brought  another  suit  in  equity  against  the  same  defendants,  in  this 
Court,  for  the  same  cause  of  action.  No  proofs  were  taken  in  it  by  either 
party,  and,  after  it  had  been  set  down  for  hearing,  by  the  consent  of  both 
parties,  the  defendants  applied  for  an  order  to  permit  them  to  read,  as  testi- 
mony,  the  deposition  of  I.,  so  taken  in  the  former  suit.  It  was  not  shown 
that  L  was  dead,  or  that  there  was  anything  to  prevent  his  being  examined  in 
the  usual  way:  Held,  that  the  application  must  be  refused. 

(Before  Johnsok,  J.,  Southern  District  of  New  York,  May  27th,  1876.) 

Johnson,  J.  The  plaintiff  had  another  suit  for  the  same 
cause  of  action  for  which  the  present  suit  is  brought,  and 
against  the  same  defendants,  in  which  the  defendants  exam- 
ined as  a  witness  one  Ingersoll.  The  former  suit  was  discon- 
tinued bj  the  plaintiff,  and  soon  after  the  present  suit  was 
commenced.  The  time  to  take  proofs  expired  on  the  iirst 
Monday  of  April,  1875,  and  no  proofs  were  taken  by  either 
party.  After  the  cause  was  noticed  and  had  been  set  down 
for  hearing,  by  consent  of  both  sides,  at  the  February  equity 
term,  this  motion  for  an  order  to  permit  the  defendants  to 
read  the  deposition  of  Ingersoll  upon  the  hearing  was  made. 
The  witness  appears  to  be  living,  and  nothing  appears  which 
prevented  hie  being  examined  in  the  nsnal  way.  The  claim  to 
read  his  deposition  taken  in  the  former  cause  is  made  upon 
the  idea  that  there  is  some  peculiar  rule  of  law  which  permits 
secondary  evidence  of  this  sort  to  be  used  in  equity  proceed- 
ings. In  several  of  the  cases  commonly  referred  to  as  sustain- 
ing this  view,  the  discussion  has  been  as  to  the  circumstances 
which  would  warrant  the  use  of  the  depositions  as  secondary 
evidence,  assuming  that  the  case  was  such  as  made  proper 
secondary  evidence  admissible.  Thus,  in  Baokhmise  v.  Mid- 
dletoTiy  (1  Cases  m  Chy.^  173,)  there  was  a  motion  for  leave  to 
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use  depositions  taken  in  a  suit  which  had  been  dismissed,  and 
some  distinctions  upon  that  subject  were  stated  and  discuj^ed 
by  the  Court ;  but,  as  a  basis  for  it  all,  it  appeared  that  the 
witness  was  dead.  So,  also,  in  The  City  of  Londoji  v.  Per- 
kins^ (3  Bro,  P,  (7.,  602,  ToralMs  Ed.,)  which  is  cited  in 
1  DanieWs  Ch.  Pr,^  870,  as  authority  for  the  position  that  it 
need  not  appear  that  the  witnesses  were  dead,  it  never- 
theless did  distinctly  appear  that  all  of  them  were  dead ;  and 
the  reversal  in  the  House  of  Lords  seems  to  have  proceeded 
upon  the  ground  that  the  Court  of  Exchequer  had  disregarded 
the  substantial  proof  on  that  point.  The  subject  was  dis- 
cussed in  Blagrame  v.  Blagrave^  {I  Ue  G.  <&  &,  252,)  and  the 
leading  authorities  were  referred  to — Nevil  v.  Johnson^  (2 
Vernon,  447,)  Byrne  v.  Frere,  (2  MoLloy,  157,)  and  Barai/ya) 
V.  Palmes^  {Prec,  ifi  CKy^  233.)  In  the  examination  of  these 
cases,  in  Taylor  on  Evidence,  (i?<?Z.  1,  §  439,)  it  appears,  (and 
so  the  fact  is  shown  to  be,  on  reference  to  the  cases,)  that,  in 
Byrne  v.  Frere,  the  witnesses  were  almost  certainly  dead,  and 
that,  in  Nevil  v.  Johnson,  and  Barstow  v.  Palmes,  there  is 
nothing  to  show  that  they  were  alive.  Both  in  the  work 
cited,  and  in  Gresley^s  Eq.  Ev.,  184  to  187,  the  whole  question 
is  treated  as  part  of  the  law  of  secondary  evidence,  and  as 
stating  the  rule  when  some  legal  reason  exists  to  excuse  the 
not  examining  the  witness  personally ;  and  this  view  is  con- 
firmed by  the  decision  in  Carrington  v.  Cornock,  (2  Simons, 
567.)  Such  an  anomaly  in  the  law  of  evidence  as  the  substi- 
tution of  a  deposition  in  a  former  suit,  for  the  examination  of 
the  witness  in  the  pending  suit,  as  primary  evidence,  ought  not 
to  be  maintained,  unless  the  course  of  the  authorities  has  firm- 
ly established  it.  When  there  are  cause  and  cross-cause,  the 
two  suits  being  substantially  one,  such  a  practice  seems  unob- 
jectionable. But,  where  a  suit  is  ended  by  voluntary  dismissal, 
there  seems  no  reason  for  the  practice.  I  find  no  trace  of  its 
existence  in  the  Courts  of  the  United  States ;  and,  in  this  Dis- 
trict, I  am  unable  to  ascertain  that  any  such  order  as  is  moved 
for  has  ever  been  made.  There  are  two  eases,  one  in  Ken- 
tucky and  one  in  New  Hampshire,  in  which  the  practice  ap- 
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pears  to  have  been  followed.  {Brooks  v.  Cannon^  ^A,K,  Mar- 
shall^ 525  ;  Zeviston  v.  French^  45  N.  11.^  21.)  In  the  first 
case,  the  Court  says  that  the  deposition  which  had  been  ex- 
cluded ought  to  hare  been  received,  as  coming  emphatically 
within  the  rule  of  chancery  practice,  which  allows  depositions 
in  one  cause  to  be  read  in  another,  between  the  same  parties ; 
but,  nevertheless,  the  judgment  was  affirmed.  In  the  other, 
the  Court,  on  the  authority  of  Nevil  v.  Johnson^  above  men- 
tioned, i^eferring  to  DanielVs  Chancery  Practice^  Chittifa  Eq. 
Digest^  and  Greenleaf^a  Evidence^  affirms  it  to  be  within  the 
discretionary  power  of  the  Court  to  permit  a  deposition  to  be 
read,  and  allows  it  in  the  particular  case.  Even  taking  that 
view  of  the  law,  I  should  think  it  indiscreet  to  order  the  de- 
position in  this  case  to  be  read  at  the  hearing.  The  cross- 
examination  shows  that  a  further  examination  of  the  witness 
was  expected  to  take  place  dt  Mobile.  But  this  did  not  take 
place,  the  bill  having  been  dismissed  after  a  question  of  juris- 
diction depending  upon  citizenship  had  been  raised.  As  the 
plaintiff  felt  constrained  to  dismiss  his  bill,  it  would  have 
been  idle  to  go  on  with  an  examination  at  Mobile,  unless  he 
was  bound  in  that  cause  to  consider  what  might  be  his  needs  in 
respect  to  the  witness  in  any  future  cause  for  the  same  matter, 
and  between  the  same  parties ;  and,  in  this  cause,  he  had  no 
occasion  to  consider  what  further  examination  might  be  ad- 
visable, because,  until  after  the  proofs  were  closed,  he  had  no 
notice,  or  reason  to  suppose,  that  the  defendants  desired  to  use 
the  evidence  in  question.  I  think,  therefore,  that  the  defend- 
ants' motion  should  be  denied. 


Aaron  P.  Whitehead^  for  the  plaintiflf. 
William  D.  Shipman^  for  the  defendants. 
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Thomas  A.  Wbbtoh 
William  H.  Whitb  and  others.    In  Equxtt. 

Englisb  letters  patent  were  granted  to  W.,  April  25th,  1869,  and  publtshed 
October  22d,  1859.  He  applied  fur  a  patent  in  the  United  States,  for  the 
same  invention,  in  1866,  and  it  was  granted  to  him  August  6th,  1867 :  ffdd, 
that  the  latter  patent  would  expire  October  22d,  1876,  17  years  from  the 
publication  of  the  English  patent,  and  not  before. 

The  effect  of  the  16th  and  17th  sections  of  the  Act  of  March  2d,  1861,  (12  U.  8. 
8tat  at  Liirge,  249,)  upon  the  6th  section  of  the  Act  of  March  Sd,  1839,  (5 
Id,,  854,)  was  to  gire  to  an  American  patent  a  duration  of  17  years  from  the 
date  of  a  foreign  patent  preriously  granted  to  the  patentee  for  the  same  in- 
Tention. 

The  fact  that  a  patent  has  been  issued  bjb  the  United  States  for  an  inyention, 
does  not,  of  itself,  prove  the  introduction  of  the  invention  into  public  and 
common  use  in  the  United  States. 

(Before  SmpMAir,  J.,  Connecticut,  May  29th,  1876.) 

Shipman,  J.  The  facts  which  are  disclosed  by  the  record 
are,  that  English  letters  patent  were  issued  to  Weston  for  the 
same  invention  described  in  the  letters  patent  on  which  this 
sait  is  brought,  bearing  date  April  25th,  1859,  and  published 
October  22d,  1859.  Letters  patent  for  substantially  the  same 
invention  were  granted  by  the  United  States  to  J.  J.  Doyle, 
bearing  date  January  8th,  1861.  The  patent  in  suit  bears 
date  August  6th,  1867,  and  was  granted  in  pursuance  of  an 
application  dated  October  3d,  1866,  and  received  at  the  Patent 
Office  December  let,  1866.  The  main  question  which  is  thus 
presented,  is — Did  the  plaintiflPs  American  patent  expire  at 
the  end  of  fourteen  years  from  the  date  of  the  publication  of 
his  English  patent  ? 

In  my  opinion,  the  16th  and  17th  sections  of  the  Act  of 
March  2d,  1861,  (12  U.  8.  Stat,  at  Large^  249),  were  intended 
to  change  all  pre- existing  statutory  provisions  by  which 
American  patents  were  limited  to  fourteen  years,  and  to  pro- 
vide thereafter  a  term  of  seventeen  years,  without  extension. 
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This  being  the  intent  of  the  Legislature,  the  proviso  of  the 
6th  section  of  the  Act  of  March  3d,  .1839,  (5  Id.^  354,)  that, 
where  a  foreign  patent  had  been  granted  to  the  patentee,  prior 
to  his  American  patent,  the  latter  patent  should  be  limited  to 
the  term  of  fourteen  years  from  the  date  of  sach  foreign  let- 
ters patent,  was,  by  the  operation  of  the  16th  section  of  the 
Act  of  1861,  necessarily  amended,  so  that  American  patents 
subsequently  issued  and  embraced  within  such  proviso  should 
eirtend  for  the  new  term  of  seventeen  years  from  the  date  of 
the  foreign  patent.  The  proviso  was  not  based  upon  the  idea 
that  American  patents  should  expire  at  the  same  time  with  the 
foreign  patent.  It  is  true,  that,  when  an  English  patent  had 
been  taken  out,  such  would  be  the  practical  result,  but  it  would 
not  be  the  result  when  a  patent  had  been  granted  by  the 
Government  of  a  foreign  nation  whose  laws  provided  a  term  of 
five,  ten,  or  fifteen  years.  The  intent  of  the  6th  section  of 
the  Act  of  1839  was,  that,  in  case  a  foreign  patent  had  been 
issued,  while  the  American  patent  was  to  be  issued  for  the 
term  of  fourteen  years,  (which  had  been  previously  provided 
as  the  duration  of  the  life  of  all  American  patents,  subject  to 
extension,)  the  American  patent  should  be  considered,  for  the 
purposes  of  the  duration  of  the  term,  as  antedated  to  the  com- 
mencement of  the  term  of  the  foreign  patent.  The  Act  of 
1861  made  no  alteration  in  this  general  system  of  legislation, 
but,  having  altered  the  term  of  American  patents  to  seventeen 
years,  and  having  provided  for  a  repeal  of  all  laws  inconsistent 
therewith,  the  6th  section  of  the  Act  of  1839  was  changed  ac- 
cordingly, by  force  of  the  new  provision  of  the  statute  of  1861. 
The  Act  of  July  8th,  1870,  (16  U.  8.  Stat,  at  Large,  198,)  in- 
troduced  a  new  principle,  and  provided  that  the  American 
patent  should  expire  at  the  same  time  with  the  foreign  patent,  * 
but  should  not  exceed  a  term  of  seventeen  years.  The  plaint- 
iflPs  patent  will  not,  therefore,  expire  until  October  22d,  1876. 
The  mere  fact  that  letters  patent  of  the  United  States  were 
issued  to  J.  J.  Doyle  in  1861,  for  substantially  the  same  inven- 
tion which  was  patented  to  Weston,  does  not  show  that  the 
invention  had  been  introduced  into  public  and  common  use  in 
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the  United  States  prior  to  Weston's  application.  It  may  have 
been  thus  introdaeed,  but,  the  fact  that  a  patent  had  been 
issued,  does  not,  of  itself,  prove  the  introduction  into  common 
use,  without  the  necessity  of  other  testimony. 

The  parties  will  proceed  and  be  heard  in  regard  to  the 
questions  of  fact  which  arise  upon  the  motion  of  the  plaintifE. 

Edmund  Wetmore^  for  the  plaintiff. 

John  S.  Beach  and  Stephen  W.  Kellogg ^  for  the  defendant. 


Amos  Beoadnax  vs,  Henry  Eisner. 

The  plaintiflFtook  proceedings,  in  December,  1875,  under  the  Act  of  March  3d, 
1875,  (18  U.  S.  Stat,  at  Large,  470,)  to  remove  into  this  Court  a  snit  brought 
by  him  in  a  State  Court.  The  State  Court  made  an  order  that  the  cause  be 
removed,  but  eighteen  days  afterwards  vacated  such  order.  A  term  of  this 
Court  began  on  the  first  Monday  of  April,  1876.  The  plaintiff,  although  he 
had,  in  January,  1876,  obtained  from  the  clerk  of  the  State  Court  a  certified 
copy  of  the  record,  did  not  file  it  in  this  Court,  or  enter  his  appearance  there, 
but,  in  May,  1876,  applied  to  this  Court  to  issue  a  certiorari  to  the  State 
Court,  commanding  it  to  remove  the  suit  to  this  Court,  and  to  certify  the 
record  therein  according  to  law:  Held,  that  the  plaintiff  had  been  guilty  of 
laches,  and  could  not  be  allowed  now  to  perfect  the  removal  of  the  cause ; 
that  he  already  had  all  which  the  certiorari  could  give  to  him ;  and  that  the 
application  must  be  refused. 

(Before  Blatchtord,  J.,  Southern  District  of  New  York,  June  6th,  1876.) 

Blatchford,  J.  This  suit  was  commenced  in  the  Supreme 
Court  of  New  York,  in  April,  1875.  The  plaintiff  alleges,  that, 
by  proper  proceedings  taken  by  him  under  the  provisions  of 
the  Act  of  March  3d,  1875,  (18  U.  S.  Stat,  at  Large^  470,)  this 
suit  has  been  removed  into  this  Court,  and  he  now  presents  to 
this  Court  a  petition  praying  that  this  Court  will  issue  a  writ 
of  certiorari  to  the  Supreme  Court  of  New  York,  command- 
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ing  that*  Court  to  remove  this  suit  to  this  Court  for  trial, 
and  to  certify  the  record  therein  according  to  law,  and  to  do 
and  perform  whatever  may  be  necessary  to  be  done  in  the 
premises  by  that  Court,  to  lawfully  and  properly  bring  this  suit 
before  this  Court  for  trial  according  to  law.  In  December, 
1875,  the  plaintiff  presented  to  the  State  Court  a  petition  and 
a  bond,  intended  as  a  compliance  with  the  provisions  of  the 
Act  of  March  3d,  1875,  the  alleged  ground  for  the  removal  of 
the  cause  being  that  the  plaintiff  was  a  citizen  of  New  Jersey, 
and  the  defendant  a  citizen  of  New  York.  The  State  Court, 
on  the  28th  of  December,  1875,  made  an,  order  that  the  cause 
be  removed  for  trial  "into  the  next  Circuit  Court  of  the 
United  States  for  thB  Southern  District  of  New  York,"  and 
that  the  State  Court  do  proceed  no  further  therein.  On  the 
16th  of  January,  1876,  the  State  Court,  on  a  rehearing  of  the 
matter,  on  the  same  papers,  vacated  the  order  of  December 
28th,  1875,  and  denied  the  motion  to  remove  the  suit  into  this 
Court. 

The  3d  section  of  the  Act  of  March  3d,  1875,  requires  that 
the  bond  on  removal  shall  contain  a  condition  that  the  peti- 
tioner for  removal  shall  enter  in  the  Circuit  Court  of  the 
United  States,  ^*  oh  the  first  day  of  its  then  next  session,  a 
a  copy  of  the  record  "  in  the  suit  sought  to  be  removed. 
The  bond  filed  in  this  case,  with  the  petition  for  removal,  con- 
tains a  condition  that  the  plaintiff  shall  enter  in  this  Court 
"  on  the  first  day  of  its  next  session,  a  copy  of  th6  record  "  in 
this  suit.  Such  3d  section  further  provides,  that,  "  the  said 
copy  being  entered  as  aforesaid  in  said  Circuit  Court  of  the 
United  States,  the  cause  shall  then  proceed  in  the  same  man- 
ner as  if  it  had  been  originally  commenced  in  the  said  Circuit 
Court."  The  application  of  the  plaintiff  for  a  certiorari  is 
based  upon  the  view  that  the  cause  cannot  proceed  in  this 
Court  until  a  copy  of  the  record  in  the  State  Court  is  entered 
in  this  Court ;  that  such  copy  must  be  a  copy  certified  by  the 
clerk  of  the  State  Court ;  and  that  it  must  be  a  copy  certified 
by  him  to  this  Court  as  a  return  of  such  copy  to  this  Court  by 
the  State  Court  on  a  removal  of  the  cause. 
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The  7tli  section  of  the  Act  of  1875  contains  a  provision 
which  modifies  the  requirement  made  by  the  3d  section,  and 
embodied  in  the  bond,  that  the  copy  of  the  record  shall  be  en- 
tered iD  this  Court  on  the  first  day  of  its  next  session.  Such 
modification  is,  that,  if  the  next  term  of  this  Court  shall  com- 
mence within  twenty  days  after  the  filing  in  the  State  Court 
of  the  petition  and  bond  for  removal,  the  party  applying  for 
the  removal  shall  have  twenty  days  after  such  application,  to 
file  the  copy  of  the  record  in  this  Court.  The  same  section 
makes  it  a  misdemeanor,  punishable  by  fine,  or  imprisonment, 
or  lioth,  for  the  derk  of  a  State  Court  in  which  a  cause  remov- 
able under  said  Act  is  pending,  to  refuse  to  the  party  who  ap- 
plies to  remove  the  cause  a  copy  of  the  record  therein,  after 
tender  of  the  legal  fees  for  such  copy.  It  further  provides, 
that  the  Circuit  Court  to  which  any  cause  shall  be  removable 
under  the  Act,  shall  have  power  to  issue  a  writ  of  certiorari 
to  the  State  Court,  commanding  the  State  Court  to  make  re- 
turn of  the  record  in  any  cause  removed,  or  in  which  any 
party  to  the  cause  has  complied  with  the  provisions  for  re- 
moval, and  enforce  said  writ  according  to  law.  The  section 
then  proceeds :  ^^  and,  if  it  shall  be  impossible  for  the  parties 
or  persons  remoWng  any  cause  under  this  Act,  or  complying 
with  the  provisions  for  the  removal  thereof,  to  obtain  such 
copy,  for  the  reason  that  the  clerk  of  said  State  Court  refuses 
to  furnish  a  copy,  on  payment  of  l^al  fees,  or  for  any  other 
reason,  the  Circuit  Court  shall  make  an  order  requiring  the 
prosecutor  in  any  such  action  or  proceeding  to  enforce  for- 
feiture or  recover  penalty  as  aforesaid,  to  file  a  copy  of  the 
paper  or  proceeding  by  which  the  same  waa  commenced, 
within  such  time  as  the  Court  may  determine;  and,  in  default 
thereof,  the  Court  shall  dismiss  the  said  action  or  proceeding ; 
but,  if  said  order  shall  be  complied  with,  then  said  Circuit 
Court  shall  require  the  other  party  to  plead,  and  said  action  or 
proceeding  shall  proceed  to  final  judgment ;  and  the  said  Cir- 
cuit Court  may  make  an  order  requiring  the  parties  thereto  to 
plead  de  novo  /  and  the  bond  given,  conditioned  as  aforesaid, 
shall  be  discharged  so  far  as  it  requires  a  copy  of  the  record  to 
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be  filed  as  aforesaid."    Even  on  the  aesumption  that  the  words 
**  to  enforce  forfeiture  or  recover  penalty  as  aforesaid,"  may  be 
regarded  as  surplusage,  and  as  being  without  meaning,  but  not 
as  rendering  the  provision  inoperative,  and  that  all  the  provi- 
sions of  the  7th  section  relate  to  any  cause  which  is  removable 
under  the  Act,  it  is  quite  apparent  that  the  whole  object  of  the 
statute,  in  respect  to  a  copy  of  the  record,  is  to  secure  the  filing 
in  the  Circuit  Court  of  a  correct  copy  of  the  record.     The 
bond  is  to  be  conditioned  that  a  copy  of  the  record  shall  be 
filed.     The  3d  section  of  the  statute  does  not  say  in  terms  that 
it  must  be  a  copy  certified  by  the  clerk  of  the  State  (3ourt,  but 
a  copy  so  certified  is  the  proper  evidence  and  the  best  evidence 
of  what  the  record  is,  and,  in  the  absence  of  any  other  enact- 
ment, the  intendment  would  be  that  a  copy  so  certified  was 
required.    But,  in  addition  to  this,  the  7th  section,  by  making 
it  a  penal  offence  in  the  clerk  of  the  State  Court  to  refuse  to 
furnish  a  copy  of  the  record,  shows  that  it  was  intended  that, 
if  possible,  the  copy  to  be  filed  should  be  a  copy  furnished  by 
the  clerk  of  the  State  Court,  and  certified  by  him.     The  re- 
quirement that  he  shall  furnish  it  as  a  copy  implies  necessarily 
that  he  shall  certify  it  to  be  a  copy  of  the  original  in  his  office. 
The  statute,  then,  in  furtherance  of  the  attempt  to  obtain  such 
certified  copy,  provides  that  the  Circuit  Court  may  issue  a  writ 
of  certiorari  to  the  State  Court,  commanding  the  State  Court 
to  make  return  of  the  record.     This  writ  may  issue  in  a  case 
where  a  party  has  in  fact  complied  with  the  provisions  of  the 
Act  for  the  removal  of  the  cause,  although  the  State  Court 
may  be  of  opinion  that  he  has  not  so  complied,  and  may  have 
refused  to  make  an  order  for  the  removal  of  the  cause.     The 
object,  therefore,  of  the  writ  of  certiorari^  commanding  the 
.  State  Court  "  to  make  return  of  the  record,"  is  not  to  require 
the  State  Court,  as  is  prayed  in  this  application,  to  remove  the 
cause  to  the  Circuit  Court  for  trial,  but  only  to  require  the 
State  Court,  through  its  clerk,  to  certify  a  copy  of  the  record. 
This  Court  may  enforce  such  writ,  if  it  is  not  complied  with. 
But  provision  is  also  made  for  a  failure  to  comply  with  the 
writ,  by  the  enactment,  that  if,  for  any  reason,  it  is  impossible 
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for  the  party  who  desires  to  remove  the  cause  to  obtain  a  copj 
of  the  record  certified  by  the  clerk,  the  Circuit  Court  is  to 
order  such  party  to  file  a  copy  which  is  not  certified  by  the 
clerk,  and  that,  if  that  be  done,  it  shall  be  regarded  as  a  com- 
pliance with  the  condition  of  the  bond. 

In  the  present  case,  the  moving  party  presents  as  a  part  of 
his  moving  papers,  a  certificate  made  by  the  clerk  of  the  State 
Court  on  the  31st  of  January,  1876,  certifying  that  certain 
papers  annexed  thereto  are  copies  of  original  papers  on  file  in 
his  office.  Those  papers  embrace  the  entire  record  in  this 
cause,  so  far  as  appears.  Therefore,  the  clerk  of  the  State 
Court  did,  long  prior  to  the  first  term  of  this  Court  which 
was  held  next  after  the  proceedings  for  the  removal  of  the 
cause  took  place,  (and  which  term  began  on  the  first  Monday 
of  April,  1876,)  furnish  a  certified  copy  of  such  record  to  the 
moving  party,  and  the  State  Court  did  thereby,  through  its 
proper  officer,  do  everything  which  this  Court  would  require 
it  to  do  by  means  of  a  writ  of  certiorari.  It  was  the  duty  of 
the  plaintiff,  on  obtaining  such  certified  copy,  if  he  desired  the 
removal  of  the  cause  to  this  Court  to  be  consummated,  to  have 
filed  in  this  Court  on  the  first  day  of  the  term  above  mentioned 
such  certified  copy  of  the  record,  and  to  have  entered  his  ap- 
pearance in  this  Court,  and  then,  so  far  as  he  was  concern^, 
the  cause  would  have  been  removed  to  this  Court,  leaving  it 
to  the  other  party  to  then  move  this  Court  to  remand  the 
cause  to  the  State  Court.  This  was  the  settled  practice  prior 
to  the  Act  of  1875,  and  there  is  nothing  in  that  Act  to  change 
it.  {Kanouse  v.  Martin^  15  Havo,^  198;  Hatch  v.  Chicago^ 
Rock  Island  <&  Pacific  R.  R.  Co.,  6  Blatchf.  C.  C.  R.,  105, 
118.)  The  plaintiff,  therefore,  failed  to  comply  with  the  stat- 
ute and  with  the  terms  of  the  bond.  Having  a  duly  certified 
copy  of  the  record  in  the  State  Court,  he  failed  to  file  or  enter 
it  in  this  Court  at  the  proper  time.  It  not  appearing  that  it 
was  impossible  for  him  to  obtain  soch  certified  copy,  this 
Court  has  no  authority  to  allow  him  to  file  a  copy  of  the  rec- 
ord, either  certified  or  not  certified,  at  any  other  time  than  that 
specified  in  the  bond;  and  a  writ  of  certiorari  now  would 
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give  to  him  nothing  more  than  he  appears  to  have  obtained, 
without  difficulty,  long  before  it  waa  necessary  for  him  to 
comply  with  the  condition  of  the  bond.  The  plaintiflE  has 
been  guilty  of  laches,  and  to  permit  him  now  to  take  steps  in 
this  Court  to  perfect  the  removal  of  the  cause,  would  be  to  give 
him  a  privilege  which  the  statute  does  not  confer.  The  appli- 
cation is  refused. 


The  plaintiffs  in  person. 

Dennis  McMahon,  for  the  defendant. 


Hugo  Carstaedt 


V8. 


The  UinTED  States  Corset  Company.    In  EQXjnY. 

The  second  claim  of  reissued  letters  patent  panted  to  Hugo  Carstaedt,  Noyem- 
ber  19th,  1872,  for  an  "improvement  in  take-up  mechanism  for  looms  for 
weaving  irregular  fabrics/'  namely :  "  The  needles  or  points  A:,  k,  fixed  in  a 
stationary  bar,  and  arranged  as  specified,  so  that  the  fabric,  being  drawn  by 
the  take-up  proper,  is  continually  carried  across  the  needles,  to  be  received 
by  their  points,  and  to  be  arrested  when  a  reverse  movement  of  any  part  of 
said  fabric  is  commenced,  substantially  as  herein  set  forth,"  is  infringed  by  a 
mechanism  wherein,  instead  of  needles  fixed  in  a  stationary  bar,  there  are 
small  independent  needle  rollers,  mounted  on  a  fixed  shaft,  each  roller  rotat- 
ing in  the  direction  of  the  cloth  when  the  cloth  moves  forward,  but  being  pre- 
vented from  moving  backward  when  the  tension  of  the  take-up  is  relaxed,  and 
then  becoming  stationary,  and  arresting  the  fabric  and  preventing  it  from 
being  drawn  back. 

Although  the  new  arrangement  may  be  better,  and  may  perform  an  additional 
service,  it  yet  performs  the  same  office  as  the  patented  device,  by  the  same 
mechanical  means. 
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Where  a  party  was  conyicted  of  a  contempt  in  violating  an  iojonction,  bat  it 
appeared  that  he  acted  under  competent  advice,  and  had  no  intention  of  dis- 
obeying the  order  of  the  Court,  no  fine  was  imposed,  but  he  was  ordered  to 
pay  the  costs  of  the  application  and  of  the  affidavits. 

(Before  Shifman,  J.,  Southern  District  of  New  York,  June  6th,  1876.) 


Shipman,  J.  This  Court  passed  a  decree  on  September 
10th,  1875,  {anteyp.  119),  enjoining  the  United  States  Corset 
Company  from  further  infringment  of  the  second  claim  of  re- 
issued letters  patent  granted  to  the  plaintiff  on  NoTember 
19th,  1872,  for  an  "  improvement  in  take-up  mechanism  for 
looms  for  weaving  irregular  fabrics."  The  plaintiff  has  now 
brought  a  motion  for  an  attachment  against  James  Lyall,  one 
of  the  oflScers  of  said  company,  for  violating  the  injunction 
which  was  issued  upon  said  decree. 

The  portion  of  the  patented  improvement  which  is  referred 
to  in  the  second  claim  consists,  as  stated  in  the  specification, 
"  in  a  series  of  needles  or  points  arranged  upon  a  stationary 
bar,  in  such  relation  to  the  take-up  rollers,  that  the  fabric  is 
continually  carried  across  said  needles,  to  be  received  by  their 
points,  and  to  be  arrested  when  a  reverse  motion  of  any  part 
of  the  fabric  is  commenced."  The  mechanism  is  thus  de- 
scribed :  "  JT  is  a  crosfr-bar  immediately  behind  the  roller  C, 
and  provided  with  a  series  of  needles,  A,  i,  in  its  lower  edge, 
which  catch  in  the  goods  and  prevent  its  being  drawn  back- 
wards under  any  circumstances,  when  the  take-up  mechanism 
releases  it."  The  second  daim  is  for  "  the  needles  or  points 
Ar,  k^  fixed  in  a  stationary  bar,  and  arranged  as  specified,  so  that 
the  fabric,  being  drawn  by  the  take-up  proper,  is  continually 
carried  across  the  needles,  to  be  received  by  their  points,  and 
to  be  arrested  when  a  reverse  movement  of  any  part  of  said 
fabric  is  commenced,  substantially  as  herein  set  forth."  The 
result  of  this  improvement,  which  it  is  said  in  the  opinion  of 
the  Court  upon  the  final  hearing,  was  "  the  arresting  of  the 
fabric  when  it  is  released  from  the  tension  of  the  take-up,  and 
so  holding  the  cloth  that  it  is  prevented  from  doubling  up  in 
the  centre,"  was  previously  unattaiued  in  corset  weaving. 
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The  defendants  have  modified  their  needle-bar,  since  the 
injunction  was  issued,  so  that  it  now  consists  of  a  number  of 
small  independent  needle  rollers,  ^nounted  upon  a  fixed  shaft, 
which  runs  across  the  width  of  the  cloth,  in  the  same  position 
and  relation  to  the  take-up  which  the  shaft  had  before.  Each 
of  these  rollers  rotates  forward  towards  the  take-up,  or  in  the 
direction  of  the  cloth,  when  the  cloth  is  being  moved  forward 
and  taken  up  by  the  take-up  mechanism,  but  the  rollers  are 
prevented  from  moving  backward,  when  the  reed  recedes  and 
the  tension  of  the  take-up  is  relaxed,  by  a  ratchet  and  pawl  ap- 
plied to  each  roller.  Each  roller  then  becomes  stationary, 
arrests  the  fabric  when  a  reverse  movement  has  commenced, 
and  prevents  the  cloth  from  being  drawn  back  when  the  take- 
up  mechanism  has  released  it.  When  the  reed  moves  forward 
and  delivers  its  blow,  the  cloth  is  easily  pulled  over  the  rotat- 
ing rollers  by  the  take-up ;  when  the  reed  goes  backward,  the 
rollers  are  fastened  by  the  ratchet  and  pawl,  become  stationary, 
catch  the  cloth  upon  the  needle  points,  and  hold  it  so  that  it 
will  not  double  up.  It  is  contended,  that  such  a  needle-bar  is 
not  a  stationary  bar  and,  therefore,  is  not  embraced  within  the 
second  claim  of  the  patent.  It  is  a  rotating  bar  when  a 'sta- 
tionary bar  is  not  needed,  but,  when  one  is  needed,  it  is  the 
same  stationary  bar  which  was  previously  upon  both  plaintiff's 
and  defendants'  machines,  and  accomplishes  the  same  practical 
result,  that  of  arresting  and  holding  the  cloth.  The  needle 
points  of  the  former  needle-bar  were  inclined  towards  the 
take-up,  so  that,  when  the  cloth  was  moving  forward,  it  was 
carried  across  the  needles,  and,  when  it  was  released  from  the 
take-up,  the  cloth  was  arrested  upon  the  needle  points.  The 
new  roUer  of  the  defendants,  when  it  is  rotating  in  one  direc- 
tion, permits  the  cloth  to  go  forward  without  detention,  but, 
when  a  reverse  action  commences,  the  roller  immediately  be- 
comes stationary,  and  the  needle  points  catch  and  hold  the 
cloth  precisely  as  the  old  stationary  bar  accomplished  the  re- 
sult. Neither  bar  assists  the  take-up  mechanism  in  pulling 
forward  or  taking  up  the  cloth,  in  any  material  degree,  and 
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the  roller  of  the  defendants  becomes  a  stationary  bar  whenever 
stability  is  required. 

The  rotating  character  of  the  new  needle-bar  is  said  to  bo 
an  improvement  upon  the  plaintijBPs  fixed  bar.  I  think  that 
this  is  true,  and  that  the  revolution  of  the  roller  with  the  for- 
ward movement  of  the  cloth  avoids  any  danger  of  the  cloth 
being  caught  upon  the  needle  points,  as  it  is  drawn  forward. 
But,  the  fact  that  the  new  bar  is  a  better  one  than  the  plaintiffs, 
or  even  performs  a  service  which  the  plaintiflPs  bar  does  not 
perform,  does  not  prevent  the  new  device  from  being  an  in- 
fringement ;  it  performs  the  same  office  which  the  old  device 
performed,  by  the  same  mechanical  means.  An  infringing 
device  is  not  protected  by  the  fact  that,  although  the  device 
^^  was  an  equivalent  of  the  patented  device,  in  all  its  functions, 
and  in  its  construction  and  mode  of  operation,  yet,  by  other  or 
additional  features,  it  possessed  other  and  further  useful  func- 
tions. Such  a  device  would,  perhaps,  be  an  improvement 
upon  the  patented  device,  but  must  be,  nevertheless,  deemed 
an  appropriation  of  the  former."  {Sarven  v.  JSallj  9  Blatofrf, 
a  C.  B.,  524.) 

My  conclusion  is,  that  the  new  needle-bar  is  an  ingenious 
attempt  to  escape  from  the  second  claim  of  the  patent,  and 
that  the  motion  of  the  plaintiff  must  be  granted.  As  the  de- 
fendant acted  under  competent  advice,  and  had  no  intention  of 
disobeying  the  order  of  the  Court,  no  fine  is  imposed,  but  he 
is  ordered  to  pay  the  costs  of  the  application  and  of  the  affi- 
davits. 

John  Yam.  Santvaordy  for  the  plaintiflE. 

George  Oifford^  for  the  defendant. 
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The  Celluloid  Manufaotubing  Company 
The  Goodyear  Dental  Vuloanttb  Company.    In  Equity. 

The  owner  of  a  neefnl  invention  has  the  right  to  sell  it  to  all  who  will  purchase, 
subject  only  to  restraint  from  some  party  having  a  conflicting  patent.  He 
holds  the  right  from  the  general  law  of  the  land,  and  needs  no  Act  of  Con- 
gress to  enable  him  to  make  or  vend  his  article,  and  obtains  no  such  right 
from  Congress.  He  obtains  from  the  patent  laws  only  the  power  to  restrain 
another  from  unlawfully  making,  using  or  vending  his  invention. 

Injuries  to  the  trade  or  profits  or  business  of  a  manufacturer  do  not  fall  within 
the  preventive  scope  of  the  patent  laws,  but  only  injuries  to  the  right  of  the 
patentee  to  exclude  others  from  the  manufacture,  use,  or  sale  of  the  article 
for  which  he  has  a  patent. 

A  junior  private  patentee,  who  alleges  that  his  patent  does  not  conflict  with  a 

.  prior  patent,  and  asks  the  Court  so  to  adjudge,  cannot  sustain  a  bill  asking 
the  Court  to  decide  that  the  plaintiff  and  his  licensees  are  not  infringers  of  the 
defendant's  patent. 

A  suit  in  effect  to  limit  a  patent,  or  to  declare  that  it  does  not  extend  to  a  cer- 
tain class  of  cases,  and,  pro  tarUo,  to  have  it  adjudged  void,  can  only  be  sus* 
tained  by  the  Attorney  General,  in  behalf  of  the  United  States. 

A  patentee  has  the  right  to  sue  any  one  of  several  alleged  infringers  of  the 
patent,  and  to  omit  others,  in  his  discretion.  He  cannot  be  compelled  to 
enforce  his  right,  against  his  wish. 

A  junior  patentee  or  an  alleged  infringer  cannot  reverse  this  position,  and,  by 
making  the  elder  patentee  a  defendant,  compel  him  to  assert  his  rights  as 
against  hiuL 

A  bill  to  prevent  the  publication  of  a  libel  injurious  to  the  plaintiff's  business 
can  be  sustained  only  when  it  appears  that  the  statement  is  malicious  as  well 
as  fidse.  If  made  to  advance  the  party's  own  sales,  and  upon  the  reasonable 
claim  that  he  has  the  right  which  he  asserts,  the  action  must  fail. 

(Before  HuifT,  J.,  Southern  District  of  New  York,  June  7th,  1876.) 

The  allegations  of  the  bill  were,  in  substance,  as  follows : 
(1.)  On  the  7th  of  June,  1864,  letters  patent  were  issued 
to  John  A.  Cummings  for  '^an  improvement  in  artificial  gums 
and  palates."    Such  letters  were  reissued  on  the  10th  of  Jan- 
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nary,  1865,  and  again  on  the  21st  of  March,  1865,  and,  by 
assignment,  the  same  are  now  the  property  of  the  defendant. 
(2.)  After  becoming  ench  owner,  the  defendant  commenced  a 
great  nnmber  of  suits  against  dentists,  in  the  various  Courts  of 
the  United  States,  for  alleged  infringement  of  the  said  letters 
patent,  and  which  suits  are  still  pending  and  undetermined  in 
the  Circuit  Courts  of  the  United  States.  (3.)  On  the  12th  of 
June,  1870,  letters  patent  No.  105,338  were  issued  to  John 
W.  and  Isaiah  S.  Hyatt,  for  an  "  improvement  in  treating  and 
moulding  pyroxyline."  The  same  were  surrendered  and  reis- 
sued June  23d,  1874,  as  No.  5,928.  (4.)  This  substance  is 
useful,  among  other  purposes,  as  a  holder  for  sets  of  artifi- 
cial teeth.  (5.)  On  the  28th  of  March,  1871,  letters  patent 
113,055  were  issued  to  the  Albany  Dental  Plate  Company,  as 
assignees  of  Hyatts  and  Perkins,  an  "  improvement  in  dental 
plates  from  pyroxyline."  (6.)  The  plaintiff  is  the  holder,  by 
assignment,  of  said  letters  Nos.  5,928  and  113,055.  (8.)  The 
plaintiff  is  largely  engaged  in  manufacturing  blanks,  to  be 
used  as  holders  for  teeth,  under  said  patents.  The  substance 
produced  under  the  patents  the  plaintiff  denominates  "  cellu- 
loid," and  the  plaintiff  is  selling  large  quantities  of  such 
holders  throughout  the  United  States,  together  with  licenses 
to  use  the  same.  (9.)  The  said  rights  were  of  great  advantage 
to  the  plaintiff  until  interfered  with  and  infringed  by  the 
defendant ;  and  its  rights  have  been  acquiesced  in  and  recog- 
nized by  the  public  generally,  and  the  plaintiff  has  invested  a 
large  amount  of  capital  in  the  business,  which  will  become 
valueless  unless  its  exclusive  character  can  be  sustained.  (10.) 
Of  the  great  number  of  suits  brought  as  aforesaid  by  the 
defendant,  for  alleg^ed  infringement  of  its  patent,  the  great 
majority  have  not  been  defended ;  but  the  defendants  therein 
have  allowed  decrees  pro  confesso  to  be  taken  against  them, 
and  the  same  are  still  pending  before  masters,  under  the  usual 
order  of  reference.  (11.)  In  none  of  said  suits  has  the 
defendant  averred  in  its  bills  that  the  use  of  celluloid,  as  a 
substitute  for  a  vulcanite  plate,  is  an  infringement  6i  the 
Cummings  letters  patent,  nor,  except  in  two  instances,  have 
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the  def  endantB  in  such  Buits  ever  pleaded  that  the  usa  of  cella- 
loid  was  not  such  infringement ;  nor  hag  sach  fact,  or  the 
question  of  law  involved  therein,  ever  been  presented  for 
legal  decision,  except  as  hereinafter  stated.  (12.)  In  a  suit 
against  one  Wolf,  commenced  in  1872,  in  an  affidavit  and 
answer  filed  in  opposition  to  a  motion  for  an  injunction,  Wolf 
alleged  that  he  used  metal  or  celluloid  bases,  and  that  the  same 
were  not  an  infringement  of  the  plaintiflPs  patent.  The  Court 
made  an  order  that  the  defendant  be  restrained  from  the  use 
of  vulcanite  artificial  gums  and  palates,  and  that  the  plaintiff 
have  leave  to  amend  its  bill.  No  amendment  was  ever  made, 
but,  as  unamended,  the  bill  was,  on  the  18th  of  July,  1875, 
taken  as  confessed.  (13.)  In  July,  1875,  the  defendant  and 
one  Josiah  Bacon  commenced  an  action  against  one  Eben  M. 
Flagg,  upon  a  printed  bill  in  substance  like  that  in  the  suit 
against  Wolf  and  the  other  suits  referred  to,  contaioing  no 
allegation  that  the  use  of  celluloid  blanks  was  an  infringement 
of  the  Cummings  patent.  Annexed  to  the  bill  was  a  copy  of 
the  specification  of  113,055,  various  affidavits,  and  a  copy  of  the 
deposition  of  Henry  J.  Fisk,  given  in  a  suit  of  Ooodyear 
Dental  Vvloanite  Company  and  Josiah  Bacon  v.  Preterre^ 
and  sets  of  celluloid  teeth  and  of  vulcanite  teeth.  There 
was,  also,  upon  all  of  these  papers,  a  notice  of  motion  for 
preliminary  injunction.  Flagg  had  purchased  his  celluloid 
blanks  of  the  plaintiff,  and  was  using  them  in  his  business. 
The  plaintifE  assumed  the  defence  of  Flagg's  suit,  to  the 
knowledge  of  the  defendant.  The  motion  was  heard  upon 
the  issue  presented  by  the  letters  patent  of  the  plaintiff  and 
defendant  in  this  suit,  and,  on  the  7th  of  December,  1875, 
Judge  Blatchford  made  an  order  denying  the  motion,  on  the 
ground  that  it  was  not  sufficiently  clear  that  the  defendant's 
process  was  embraced  in  the  plaintiff's  claim,  to  warrant  the 
granting  of  an  injunction,  until  one  should  be  granted  as  the 
result  of  a  final  hearing  of  the  case.  Certain  allegations  were 
made  by  the  present  defendant  on  the  application,  that  proofs 
in  a  sutt  against  William  H.  Dwindle  were  on  file,  and  that 
they  were  identical  with  the  proofs  taken  in  a  suit  against 
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Daniel  H.  Smith,  and  that  the  record  against  Smith  consti- 
tuted a  part  of  the  proofs  on  that  motion,  and  that  the  ques- 
tion of  the  conflict  between  the  patents  now  in  question 
would  thus  be  presented  as  a  question  of  law,  and  plaintiff 
supposed  the  suit  against  Flagg  would  be  proceeded  in,  and 
the  question  now  at  issue  would  thus  be  presented  for  decis- 
ion, but,  on  the  23d  of  December,  1875,  the  plaintiff  in  that 
suit  discontinued  it  by  an  order,  reciting  as  reasons,  that  Flagg 
had  demurred  to  the  bill  on  account  of  the  misjoinder  of 
Bacon  as  a  plaintiff  therein,  and  also  the  great  pressure  of 
busiuess  and  delay  of  hearing  in  this  Circuit  Court.  (14.) 
Such  discontinuance  was  not  made  for  the  reasons  mentioned, 
but  was  illusory,  and  to  prevent  the  entry  of  an  order  on  Judge 
Blatchf  ord's  decision,  to  prevent  a  final  hearing,  and  to  enable 
the  defendant  to  initiate  a  new  means  of  (harassing  the 
dentists  who  purchased  under  the  plaintiff's  patent,  and 
to  restrict  and  impair  the  plaintiff's  income  therefrom. 
(15.)  Since  Judge  Blatchford's  decision,  the  defendant  has 
caused  notice  to  be  given  to  the  dentists  using  the  cellu- 
loid blanks,  not  to  use  the  same ;  that  such  use  was  an  in- 
fringement of  the  Cummings  patent;  and  that,  if  per- 
sisted in,  such  persons  would  be  prosecuted  as  infringers. 
Such  notice  was  given  to  dentists  residing  in  various  States 
and  Circuits,  who  communicated  the  same  to  the  plaintiff, 
asking  protection  against  such  claim,  and  this  plaintiff  has 
agreed  to  afford  such  protection.  To  do  this  would  involve 
the  plaintiff  in  a  multitude  of  suits  in  various  Circuits,  would 
subject  it  to  great  expense  and  annoyance,  and  would  prac- 
tically involve  such  enormous  costs  as  would  render  the 
plaintiff's  patents  valueless.  (16.)  Since  Judge  Blatchford's 
decision,  the  defendants  have  moved  in  the  Circuit  Courts  in 
Maryland,  Pennsylvania,  and  Michigan,  for  references  to 
masters,  and  commenced  the  taking  of  accounts  in  suits  in 
which  the  defendants  have  suffered  the  bill  to  be  taken  pro 
confesso.  Such  defendants  are  not  of  sufficient  ability  to  de- 
fend such  suits,  but  yield  a  ready  assent  to  any  request  that 
may  be  made  of  them,  the  infringement  being  ostensibly 
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proved  and  admissions  procured  in  evidence  of  the  Preterre 
suit  and  also  of  the  Smith  suit  in  Massachusetts*  In  a  suit 
brought  by  defendant  and  Bacon  against  Jared  Kibbee, 
the  master  made  his  report,  which  contains,  among  other 
things,  an  admission  of  the  printed  record  in  the  Preterre 
case  referred  to,  and  repprts  damages  to  the  amount  of  $220. 
The  plaintiff  had  no  knowledge  of  the  Kibbee  suit.  Kibbee 
was  not  represented  by  connsel,  was  ignorant  of  his  rights,  and 
the  evidence  by  the  said  records,  and  also  of  the  celluloid 
blanks  which  he  had  used,  was  illegal  and  incompetent.  The 
only  question  referred  to  the  master  was,  whether  Kibbee  had 
sold  vulcanite  dental  plates  in  infringement  of  the  Cummings 
patent,  and  the  question  whether  the  use  of  celluloid  blanks 
was  an  infringement  of  the  Cummings  patent  was  not  passed 
upon  prior  to  the  order  of  reference,  and  was  not  referred  to 
the  master ;  and  wbether  the  use  of  celluloid  did  constitute  such 
^  infringement,  could  only  be  passed  upon  at  the  final  hearing 
in  a  suit  brought  for  that  purpose.  (17.)  In  another  suit, 
brought  by  the  same  parties  against  one  Hoopes,  in  Maryland, 
he  allowed  a  decree  to  go  against  him  for  the  use  of  vulcanite 
dental  plates.  He  had  been,  and,  so  far  as  plaintiff  knows, 
was,  at  the  time  of  instituting  said  suit,  an  agent  of  the  de- 
fendant, and  a  stockholder  in  its  company.  Hoopes  was  sum- 
moned to  appear  before  the  master.  The  plaintiff's  counsel 
attended  at  the  day  appointed,  and  found  that  Hoopes  had,  on 
the  previous  day,  consented  to  the  admission  of  the  records  in 
the  Preterre  and  Smith  cases.  Plaintiff's  counsel  then  stated 
to  the  master  the  position  of  the  case,  whereupon  the  said 
Bacon,  who  was  present,  stated  that  they  would  make  no  claim  . 
against  the  defendant  for  the  use  of  celluloid  blanks,  and  an 
entry  to  that  effect  was  made  in  the  proceedings.  (18.)  The 
Preterre  suit  was  commenced  in  December,  1874,  for  his 
having*manufactured,  used,  and  sold  vulcanite  dental  plates. 
Preterre  was  defended  by  counsel  not  of  plaintiff's  employ- 
ment, who  were  not  acquainted  with  its  rights,  nor  with  the 
facts  in  relation  to  celluloid,  as  hereinbefore  stated,  and  who 
made  defence  solely  on  the  ground  of  the  invalidity  of  the 
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Cumraing3  patent ;  and  they  did  not  bring  in  issue  the  ques- 
tion betweej  celluloid  plates  and  vulcanite  plates.  Fisk  was 
examined  as  a  witness.  Preterre  endeavored  to  establish  that 
the  plates  he  used,  which  were  testified  to  be  vulcanite,  were 
in  truth  celluloid,  and  on  this  point  Fisk  was  examined  as  a 
witness.  Preterre  afterwards  abandoned  his  attempt  to  prove 
a  similarity  between  the  two  substances,  and,  in  June,  1875, 
he  requested  Hyatt  to  appear  as  a  witness  in  his  behalf.  Ren- 
wick  was  afterwards  examined  as  a  witness  against  Preterre, 
and  this  plaintiflE  requested  its  counsel,  Mr.  Baldwin,  to  appear 
and  cross-examine  him;  and  this  plaintiff  made  no  other 
appearance  in  that  case  than  that  one  of  its  counsel  conducted 
such  cross-examination.  Preterre  did  not  assume  to  present 
the  right  under  this  plaintiff's  letters  patent,  nor  the  state  of 
the  art.  The  defendant's  counsePin  that  case  was  also  induced 
to  admit  in  evidence  the  record  in  the  Smith  case,  (19.)  The 
production  of  the  Preterre  record  before  the  master  is  for  the^ 
purpose  of  establishing  an  identity  between  the  vulcanite  and 
and  the  celluloid  plates,  and  the  introductito  of  the  same 
under  the  pretence  that  this  plaintiff  was  a  privy  to  the  same, 
is  a  fraud  and  an  attempt  to  create  a  belief  that  that  I;^cord  is 
a  full  presentation  of  this  plaintiff's  case,  and  an  attempt  to 
gain  an  unjust  advantage.  (20.)  This  defendant  caused  the 
record  in  the  Kibbee  case,  after  Kibbee  had  consented  as 
aforesaid,  to  be  printed  continuously  with  the  Preterre  case, 
and  to  be  served  upon  Mr.  Baldwin,  this  plaintiff's  counsel,  for 
the  purpose  of  binding  this  plaintiff  thereby ;  and  similar 
proceedings  have  been  taken  in  other  cases.  (21.)  The  legal 
rights  of  the  plaintiff,  as  herein  averred,  have  not  been 
properly  presented  to  any  tribunal,  save  in  the  Flagg  case,  and 
an  attempt  to  create  the  impression  that  they  have  been  before 
the  Court  is  unfounded.  This  plaintiff  has  offered  to  waive 
the  misjoinder  of  Flagg,  and  has  requested  this  deferfdant  to 
proceed  in  that  suit,  which  it  refuses  to  do.  (22.)  By  other 
suits  plaintiff  is  needlessly  subjected  to  great  loss  in  conduct- 
ing the  same,  and  in  loss  of  revenue ;  and,  by  reason  thereof, 
many  dentists  are  deterred  from  purchasing  celluloid  blanks, 
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and  thereby  this  defendant  obstructs  and  retards  the  plaintiff 
in  the  legal  use  of  its  exclusive  privilege.  (23.)  The  defend- 
ant claims  that  the  celluloid  blanks  are  an  infringement  of  its 
patent,  and  that  it  has  a  legal  right  to  arrest  the  manufacture 
of  the  same.  The  plaintiflE  avers  and  insists  that  such  claim 
is  unfounded.  (24.)  The  plaintifE  is  lawfully  engaged  in 
prosecuting  the  said  business,  and  its  right  is  invaded  and 
infringed  by  the  written  and  verbal  threats  of  the  defendant 
to  prosecute  those  who  make  purchase  of  said  blanks,  and  by 
its  illegal  prosecution  of  such  multiplicity  of  suits,  and  by 
giving  notice  of  its  intention  to  hold  responsible  those  who 
use  the  celluloid  blanks,  by  reason  whereof  the  plaintiff  is 
injured  in  its  business.  (25.)  The  Cummings  patent  is  void 
for  the  various  reasons  set  forth.  (26.)  The  rights  of  the 
parties  are  solely  under  the  •patents  referred  to,  and  depend 
upon  whether  the  Cummings  patent  is  valid,  and,  if  so, 
whether  the  same  interferes  with  the  letters  patent  of  the 
plaintiff ;  and  such  questions  'should  properly  be  decided  in 
a  suit  between  the  owners  of  the  respective  patents.  Where- 
fore the  plaintiff  prays:  1.  That  this  Court  will  entertain 
jurisdiction  of  this  suit,  to  determine  whether  the  Cummings 
patent  is  valid,  and,  if  it  is,  whether  the  defendant  is  entitled 
to  interfere  with  the  celluloid  dental  blanks,  as  an  infringe- 
ment thereof ;  2.  That,  in  case  it  sliall  be  held  that  celluloid 
is  not  an  infringement  of  the  Cummings  patent,  a  final  decree 
be  entered,  enjoining  the  defendant  from  commencing  or 
prosecuting  any  actions  against  this  plaintiff,  or  any  dentists 
purchasing  celluloid  blanks  from  it;  3.  That,  in  the  event 
of  such  decree,  an  account  may  be  taken  of  the  profits 
it  has  made  by  such  obstruction  and  interference  with  the 
plaintiff^s  business,  and  of  the  profits  it  has  made  by  the  sale 
of  vulcanite  plates  to  those  who  had  theretofore  been  the 
customers  of  the  plaintiff  in  the  use  of  celluloid  blanks,  and 
of  the  profits  which  the  defendant  has  made  and  the  plaintiff 
has  lost  by  means  of  the  acts  aforesaid;  4.  That  a  preliminary 
injunction  may  issue  restraining  the  defendant  and  its  agents, 
during  the  pendency  of  this  suit,  from  making  threats  of  prose- 
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cution  for  using  celluloid  blanks,  or  sending  letters  or  circulars 
cautioning  against  the  use  of  celluloid  blanks,  and  from  proceed- 
ing in  any  suit  now  pending  for  the  use  of  celluloid ;  5.  For 
costs  and  such  other  or  different  relief  as  to  the  Court  may  seem 
meet ;  6.  For  a  subpoena  in  the  usual  form,  and  for  a  prelim- 
inary injunction  during  the  pendency  of  this  action,  as  herein- 
before prayed  for.  The  defendant  demurred  to  the  jurisdic- 
tion of  the  Court,  setting  forth  the  following  causes :  1.  The 
bill  is  filed  by  a  citizen  of  New  York  against  a  citizen  of  the 
same  State ;  2.  The  United  States  are  not  parties  plaintiff,  or 
petitioners ;  3.  The  suit  does  not  arise  under  the  Constitution 
or  laws  of  the  United  States ;  4.  The  bill  is  not  brought  in 
the  name  of  the  United  States,  or  its  Attorney  General ;  5, 
The  bill  contains  no  equity  whereon  relief  can  be  given  ;  6. 
The  plaintiff  has  an  adequate  remedy  at  law,  if  the  facts  stated 
in  the  bill  constitute  any  cause  of  action. 

WiUdam  D.  Shipman^  Clarence  A.  Seward^  and  E,  Luther 
Hainilton^  for  the  plaintiff. 

Edward  N.  Dickersoii  and  JBenjamin  F,  Lee^  for  the 
defendant. 

Hunt,  J.  This  case  comes  before  the  Court  in  a  double 
aspect.  It  is  presented,  first,  in  the  form  of  a  motion  for  a 
preliminary  injunction,  which  is  based  upon  the  bill  of  com- 
plaint, and  upon  affidavits  and  documents  furnished  by  the 
respective  parties.  It  is  presented,  secondly,  upon  a  demurrer 
to  the  bill  of  complaint.  The  question  upon  the  equity  of 
the  bill  has  been  fully  argued,  as  has  also  the  propriety  of  is- 
suing a  preliminary  injunction,  upon  the  case  made  by  the 
additional  evidence.  The  question  that  presents  itself  first, 
in  the  natural  order  of  things,  is  upon  the  sufficiency  of  the 
bill ;  in  other  words,  is  the  demurrer  well  taken  ? 

The  plaintiff  alleges  itself  to  be  the  owner  of  a  useful  in- 
vention, in  the  manufacture  of  plates  for  holding  artificial 
teeth.  By  the  general  laws  of  the  land.  State  as  well  as 
National,  it  has  the  right  to  sell  that  improvement  to  all  who 
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think  it  of  sufficient  value  to  induce  them  to  purchase  it,  sub- 
ject only  to  restraint  from  some  party  having  a  conflicting 
patent.  So  far  as  its  own  use  or  manufacture  is  concerned,  it 
needs  no  Act  of  Congress  to  enable  it  to  make,  use  and  vend 
the  article,  and  it  obtains  no  such  right  from  Congress.  The 
benefit  of  the  patent  laws  is,  that  the  plaintiflE  may  prevent 
others  from  making,  using  or  vending  its  invention.  To  it- 
self, to  its  own  right  to  make,  use  or  vend,  no  right  or  author- 
ity is  added  by  those  statutes.  When  a  stranger  shall  thus 
make,  use  or  vend  its  manufacture,  the  patent  laws  enable  it 
to  restrain  such  use,  and  to  recover  damages  therefor.  Do  the 
subjects  of  complaint  in  the  bill  set  forth  fall  within  this  right 
of  action  given  by  the  patent  laws  ?  Are  not  the  injuries 
complained  of  injuries  to  the  trade,  the  profits  and  the  busi- 
ness of  the  plaintiff,  as  carried  on  by  itself,  for  which  it  has 
and  needs  no  patent  authority,  rather  than  injuries  to  the  right 
of  the  patentee  to  exclude  others  from  such  sale  or  manufac- 
ture ?  It  is  to  this  latter  class  only  that  the  patent  laws  apply, 
and  for  injury  to  those  rights  only  that  actions  under  the  pat- 
ent laws  can  be  sustained.  See  Hawks  v.  Swetty  (4  Hun^  149, 
150,)  where  this  principle  is  fully  set  forth. 

The  bill  contains  a  prayer  that  the  defendant's  patent  may 
be  adjudged  to  be  void  and  of  no  effect.  On  the  argument  it 
was,  however,  conceded,  that,  for  the  purpose  of  the  present 
proceedings,  that  patent  must  be  held  to  be  valid.  It  has 
been  adjudged  to  be  valid,  in  numerous  cases  in  the  Circuit 
Courts,  tried  before  different  judges,  and,  until  held  otherwise 
by  the  Supreme  Court,  must  be  taken  to  be  a  valid  patent. 

The  plaintiff  is  the  owner  of  certain  other  patents  issued 
to  the  Hyatts  and  to  Perkins,  for  an  "  improvement  in  dental 
plates  from  pyroxyline."  These  are  commonly  called  celluloid 
plates.  In  the  24th  section  of  the  bill  of  complaint  it  is 
averred  that  the  defendant  claims  that  the  use  of  the  celluloid 
blanks  is  an  infringement  of  the  Cummings  letters  patent. 
This  claim,  it  is  alleged,  has  no  lawful  foundation,  and  it  is 
averred  that  the  true  construction  of  the  Cummings  patent 
does  not  support  the  same,  or  give  to  the  defendant  any  right 
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to  interfere  with  or  arrest  proceedings  under  it.  Notwith- 
standing this  allegation^  the. plaintiff  insists,  and  sach  is  the 
object  of  its  bill,  that  the  Court  shall  decide  whether,  if  the 
plaintiff  or  those  who  hold  its  licenses  shall  make  or  vend  'its 
articles  patented,  it  would  amount  to  an  infringement  of  the 
defendant's  patent.  In  my  judgment,  such  an  action  cannot 
be  sustained.  No  case  has  been  cited  to  me,  nor  do  I  think 
any  can  be  found,  sustaining  an  action  by  a  junior  private 
patentee,  who  alleges  that  his  patent  does  not  conflict  with  the 
prior  patent,  and  who  asks  the  Court  so  to  adjudge.  It  is,  in 
substance,  a  suit  to  limit  the  effect  of  a  patent,  to  declare  that 
it  does  not  extend  to  a  certain  class  of  cases,  and,^r^  tantOy  to 
have  it  adjudged  to  be  void  and  of  no  force.  Such  an  action 
can  only  be  sustained  by  the  Attorney  General,  in  the  name 
and  on  behalf  of  the  United  States.  {Mowry  v.  Whitney^  14 
WaU.,  434.) 

To  allow  the  action  is  to  reverse  the  proper  position  of  the 
parties.  Whoever  receives  letters  patent  from  the  United 
States  receives  thereby  a  prima  facie  right  to  maintain  an 
action  against  every  infringer  of  the  right  given  by  such  let- 
ters. While  it  is  true  that  such  right  is  prima  fade  only, 
and  that  the  holder  must  be  prepared  to  maintain  it  in  the 
Courts  when  attacked,  it  is  still  a  right  on  his  part  to  sue  such 
alleged  violators.  The  present  action  would  convert  the  right 
to  sue  into  a  liability  to  be  sued,  which  is  quite  a  different 
thing.  The  defendant  holds  the  Cummings  patent.  It  finds 
that  the  patent  is  infringed  and  its  rights  injured  by  A.,  B, 
and  C,  in  the  State  of  New  York,  and  E.,  D.  and  F.,  in  the 
State  of  New  Jersey,  and  so  on  through  the  alphabet.  The 
defendant  has  a  right  of  action  against  each  one  of  these  in- 
dividuals. It  has  the  right  to  sue  the  whole  of  them.  It  has 
the  right  to  sue  any  one  of  them,  and  to  allow  the  others  to 
go  undisturbed.  While  it  would  not  be  a  high-minded  theory, 
I  know  of  no  principle  that,  as  matter  of  law,  would  prevent 
its  seeking  the  feeblest  of  them  all,  the  one  least  able  to  defend 
himself,  and  to  make  a  victim  of  him.  If  that  individual 
shall  appear  to  have  infringed  upon  this  defendant's  patent, 
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he  is  liable  to  the  damages,  although  he  maj  be  poor,  unable 
to  defend  himself,  although  others  have  offended  in  a  greater 
degree,  and  although  we  may  condemn  the  spirit  which  selected 
him  as  the  particular  defendant.  On  principle,  this  cannot  be 
doubted.  But,  the  plaintiff  seeks  to  reverse  this  action,  by 
making  the  elder  patentee  a  defendant,  at  the  suit  of  a  par- 
ticular offender,  and  to  compel  him,  whether  he  chooses  or 
does  not  choose,  to  assert  his  rights  as  against  him. 

Again,  such  a  suit  gives  no  practical  result  in  thi  settle- 
ment of  the  question.  Suppose  it  to  be  decided  in  this  suit, 
that  the  celluloid  preparation  is  not  an  infringement  of  the 
Cummings  patent.  Nothing  is  settled  except  as  between  the 
two  parties  present  as  litigants.  If  the  defendant  should 
afterwards  sue  a  dentist  in  Michigan  for  infringing  its  patent, 
the  judgment  in  the  present  case  would  be  no  evidence  against 
it,  to  show  that  there  was  no  infringement.  It  would  be  inter 
alios  acta  and  not  competent ;  and  so,  if  the  judgment  should 
be  the  other  way,  the  defendant  could  not  have  the  benefit  of 
the  decision,  as  against  another  alleged  infringer.  Each  plaintiff 
and  each  defeudant  can  litigate  his  own  case,  and  is  not  bound 
by  decisions  in  other  cases,  to  which  he  was  not  a  party,  and 
which  he  had  no  opportunity  to  litigate.  Such  is  the  rule  of 
law,  and  its  necessity,  to  avoid  collusive  judgments  and  fraud- 
ulent'combinations,  is  too  obvious  to  need  defence. 

The  caaes  of  Axmann  v.  Zundy  (Z.  -B.,  18  -Ej.  CaieSy  330,) 
and  Hollins  v.  Hinks^  (Z.  -B.,  13  Eq,  Cases^  365^  give  counte- 
nance to  the  suggestion  that  the  bill  in  this  case  may  be  sus^ 
tained,  to  prevent  the  publication  of  libels  injurious  to  the 
plaintiffs  business.  The  case  of  The  Prudential  Asauranoe 
Co,  V.  Snotty  (Z.  H.y  10  Chancery  AppealSy  143,)  is  a  sub- 
sequent case,  and  is  to  the  contrary.  It  is  to  be  said  further, 
in  answer  to  these  cases:  1st.  They  were  based  upon  the 
theory  that  the  defendants  made  their  claim  and  published 
their  injurious  circulars,  but  refused  to  bring /Suits  to  sustain 
them.  The  record  here  shows  that  numerous  suits  have  been 
brought,  and  that  at  least  four  suits,  to  wit,  those  against 
SiUiman,  Kibbee,  Hoopes  and  Greene,  are  specifically  proved 
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by  the  evidence,  in  the  first  two  of  which  the  defendant 
has  obtained  decrees  that  the  celluloid  is  an  infringement  of 
the  Cummings  patent,  and  in  the  other  two  the  proceedings 
are  still  pending  before  the  masters.  2d.  No  such  action  at 
law  or  in  equity  can  be  maintained  unless*it  is  established  that 
the  publication  is  malicious  and  for  the  purpose  of  injuring 
the  other  party.  If  made  to  advance  the  publisher's  own 
sales,  and  upon  a  reasonable  claim  that  he  has  the  right  which 
he  asserts,  the  action  must  fail.  (  Wren  v,  Wieldj  L,  i?.,  4 
QueerCs  Bench ^  730.) 

Upon  the  same  point  is  the  case  of  Hovey  v.  liuhher  Tip 
Pencil  Co.<f  (57  If.  Fl,  119,)  which  was  an  action  to  restrain 
the  defendant  from  publishing  notices  injurious  to  the  plaint- 
iffs business.  It  was  a  case  of  alleged  conflicting  patents,  in 
which  the  defendant  cautioned  aU  persons  against  using  the 
plaintiffs  invention,  alleging  his  intention  to  prosecute  all  in- 
fringements. The  Court  held,  1st.  That  the  questions  pre- 
sented arose  directly  upon  the  patent  laws  of  the  United 
States,  and  hence  were  not  within  the  jurisdiction  of  the  State 
Courts,  citing  Dudley  v.  Mayhew^  (3  Comstj  9,)  and  Middle- 
hrook  V.  Broadhent^  (47  N.  Y.^  443,)  considering,  also,  Gibson 
V.  Woodworth^  (8  Paige^  131,)  and  Burrall  v.  Jewet%  (2  irf., 
134) ;  3d.  That,  to  justify  the  action  as  a  slander  of  title,  the 
proceedings  must  appear  to  hare  been  unfounded  not  only, 
and  the  statements  false,  but  malicious.  If  the  defendant 
believed  its  statements  to  be  correct,  it  merely  discharged  a 
moral  obligation  and  satisfied  the  demands  of  fair  dealing,  in 
making  the  publication. 

It  is  contended,  also,  that  ground  for  filing  the  bill  is  found 
in  section  4918  of  the  Kevised  Statutes  of  the  United  States, 
in  relation  to  interfering  patents.  That  section  is  as  follows : 
"  Whenever  there  are  interfering  patents,  any  person  inter- 
^ted  in  any  one  of  them,  or  in  the  working  of  the  invention 
claimed  under  either  of  them,  may  have  relief  against  the 
interfering  patentee,  and  all  parties  interested  under  him,  by 
suit  in  equity  against  the  owners  of  the  interfering  patent ; 
and  the  Court,  on  notice  to  adverse  parties,  and  other  due  pro-* 
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ceedmgs  had  according  to  the  course  of  equity,  may  adjudge 
and  declare  either  of  the  patents  void  in  whole  or  in  part,  or 
inoperative,  or  invalid  in  any  particular  part  of  the  United 
States,  according  to  the  interest  of  the  parties  in  the  patent  or 
the  invention  patented.    But  no  such  judgment  or  adjudication 
shall  affect  the  right  of  any  person  except  the  parties  to  the 
suit,  and  those  deriving  title  under  them  subsequent  to  the 
rendition  of  such  judgment."      The  sixteenth  section  of  the 
Act  of  July  4th,  1836,  and  the  Act  of  July  8th,  1870,  make 
corresponding  provisions  on  this  subject.     To  give  the  plaintiff 
the  benefit  of  this  statute,  it  must  abandon  the  allegation  of  its 
bill,  that  the  celluloid  is  not  an  infringement  of ,  or  interference 
with,  the   Cummings  patent.      It   must  assume  the  ground 
there  imputed  to  the  defendant,  that  these  two  patents  do  con- 
flict and  interfere,  and   there  unqualifiedly  denied  by  the 
plaintiff,  and  must  assume  the  position  there  imputed  to  the 
defendant,  of  the  identity  of  celluloid  or  collodion   dental 
plates  with  the  subject  of  the  defendant's  patent.     The  argu- 
ment of  the  defendant  is,  that  celluloid  or  collodion  was  a  well 
known  agent  when  the  plaintiff's  patent  was  obtained,  known 
as  an  equivalent  for  vulcanite  in  the  manufacture  of  dental 
plates,  and  that  there  could,  therefore,  be  no  patent  lawfully 
issued  for  the  application  of  collodion  to  dental  plates.      The 
Cummings  patent  is  upheld  upon  the  theory  that  the  vulcanite 
possessed  qualities  not  found  in  any  other  material  used  for 
that  purpose,  and  that  the  mode  of  manufacture  was  different 
from  that  in  which  any  other  artificial  set  of  teeth  had  been 
made.     The  Hyatt  dental  patent,  it  is  argued,-  exhibits  no  nov- 
elty in  the  quality  of  the  result  produced  or  in  the  mode  of 
manufacture.    Until  the  plaintiff  shall  be  prepared  to  assert 
that  the  two  patents  are  substantially  for  the  same  invention, 
that  its  patentee  is  the  real  discoverer  of  the  invention  therein 
set  forth,  and  that  the  defendant  has  wrongfully  and  improp- 
erly appropriated  the  fruits  of   his  invention,  I  do  not  see 
how  the  statute  respecting  interfering  patents  can  be  invoked. 
(See  Curtis  on  Patently  last  chapter.) 

In  reaching  this  conclusion,  1  do  not  assume  either  that  the 
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plaintifiPs  patent  is  void,  or  that  it  is  an  infringement  of  the 
(Jammings  patent*.  No  opinion  is  intended  to  be  intimated 
upon  those  points.  Under  this  branch  of  the  case,  the  sugges- 
tion is,  simply,  that  a  case  of  interference  is  not  presented, 
where  the  plaintiff  avers  that  there  is  no  interference.  An 
averment  that  the  defendant  claims  an  interference,  and  a 
denial  of  such  claim  by  the  plaintiff,  cannot  authorize  the 
plaintiff  to  ask  a  settlement  as  for  an  interference.  The 
prayers  and  the  relief  to  be  afforded  to  the  plaintiff  must  be 
upon  the  facts  as  it  claims  them  to  exist,  not  as  the  defendant 
claims  and  which  the  plaintiff  denies. 

It  is  said,  lastly,  that  jurisdiction  to  sustain  the  present 
controversy  is  found  in  section  1  of  the  Act  of  March  3d,  1875, 
(18  U,  S.  Stat  at  Large^  470,)  which  provides  as  follows : 
*'  The  Circuit  Courts  of  the  United  States  shall'  have  original 
cognizance,  concurrent  with  the  Courts  of  the  several  States, 
of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or 
value  of  five  hundred  dollars,  and  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority,  or  in  which  the  United 
States  are  plaintiffs  or  petitioners,  or  in  which  there  shall  be  a 
controversy  between  citizens  of  different  States,  or  a  contro- 
versy between  citizens  of  the  same  State  claiming  lands  under 
grants  of  different  States,  or  a  controversy  between  citizens  of 
a  State  and  foreign  States,  citizens,  or  subjects."  The  juris- 
diction of  the  Fedeml  Courts,  under  the  Constitution  and  laws 
of  the  United  States,  depends  upon  two  points — ^first,  as  arising 
from  the  subject-matter  of  the  controversy ;  and,  second,  as 
dependent  upon  the  character  of  the  parties.  {CoheuBY.  Vir- 
ginia^ 6  Wheats  378.  See  Mathews  v.  McStea^  20  WaU.^ 
6i6  ;  LitOefield  v.  Perry,  21  Wall,  222.)  The  Act  of  1789 
made  the  jurisdiction  of  the  Circuit  Courts  dependent  upon 
the  character  of  the  parties.  The  Act  of  1875  has  altered  this 
rule,  and  gives  to  that  Court  jurisdiction  in  all  cases  in  law 
and  equity  arising  under  the  laws  and  Constitution  of  the 
United  States.    It  cannot  be  doubted  that  controversies  arising 
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upon  conflicting  claims  to  or  under  patents  issued  under  the 
laws  of  the  United  States  are  cases  arising  under  the  laws  of 
the  United  States.  It  is  upon  this  theory  that  the  Circuit 
Courts  have,  from  the  foundation  of  the  Government,  enter- 
tained jurisdiction  of  patent  cases.  This  principle  has  been 
assumed  in  the  previous  parts  of  this  opinion,  and  its  existence 
does  not  relieve  .from  the  difficulty  now  pressing  upon  us. 
The  objection  is  not,  that,  in  its  subject-matter,  the  case  does 
not  present  one  of  Federal  jurisdiction,  to  wit,  the  adjustment 
of  conflicting  claims  under  the  patent  laws  of  the  United 
States,  or  the  awarding  of  damages  for  an  infringement  of 
such  patents,  but  the  question  is,  whether,  in  the  form  in  which 
the  facts  are  presented,  the  plaintiff  can  sustain  his  biU  or  is 
entitled  to  an  injunction.  The  Act  of  1875  does  not  touch 
this  point. 

Upon  the  principles  already  laid  down,  I  am  of  the  opin- 
ion that  this  action  cannot  be  sustained,  and  that  the  demurrer 
must  be  upheld.  It  follows,  that  the  motion  for  the  injunc- 
tion must  be  denied.  A  preliminary  injunction  cannot  be 
granted  when  it  is  conceded  that  the  plaintiff  must  finally  fail 
in  his  action. 


William  Perrigo  aih)  others 
Chaunoey  B.  Spauldino.      In  Equiit. 

Id  a  suit  in  equity  on  a  patent  for  a  machine,  brooght  by  B.  against  W.,  B.  ob- 
tained a  decree  that  W.  had  infringed,  by  making  and  selling  machines,  and 
ordering  that  W.  account  to  B.,  both  for  the  damages  B.  had  sustained  and 
for  the  profits  W.  had  made,  by  the  infringement,  and  fixing  the  amount  of 
such  damages  and  profits  and  directing  the  mode  of  payment.  The  amount 
was  paid.    Among  the  machines  embraced  in  such  suit,  and  covered  by  such 
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decree,  was  one  which  W.  had  sold  to  S.  After  the  decree  was  made,  B.  made 
an  agreement  with  P.,  which  was  claimed  by  P.  to  affect  the  rights  of  S.  in 
respect  to  such  machine,  and  P.,  as  owner  of  the  patent,  sued  S.,  in  equity,  for 
an  infringement  by  continuing  to  use  the  machine,  and  applied  for  an  injunc- 
tion to  restrain  such  use :  ffeld,  that  the  application  must  be  refused. 

The  agreement  between  B.  and  P.  could  not  affect  the  rights  of  S. 

8.,  by  means  of  the  decree  and  its  payment,  acquired  the  right  to  use  the  ma- 
chine until  it  should  be  incapable  of  further  use. 

The  rules  stated,  as  to  when  a  recovery  by  a  patentee  against  an  infringer,  and 
its  payment,  will  carry  a  right,  and  when  it  will  not 

(Before  Johnson,  J.,  Northern  District  of  New  York,  June  "/th,  1876.) 

Johnson,  J.  The  rights  of  the  defendant  became  fixed  at 
the  date  of  the  decree  in  the  suit  between  Birdsall  and  Wick- 
son  &  Van  Wickle,  the  vendors  to  Spaulding  of  the  ir  achine 
the  use  of  which  is  sought  in  this  suit  to  be  enjoined.  That 
decree  was  made  in  January,  1875.  Its  force  and  effect,  as 
between  the  parties  and  their  privies,  could  not  be  affected  by 
a  subsequent  agreement  between  the  plaintiff  in  that  suit,  Bird- 
sail,  and  the  plaintiffs  in  the  present  suit.  Their  agreement 
bore  date  in  September,  1875.  It  attempted  to  engraft  a 
clause  contained  in  it  upon  an  earlier  agreement  between 
them,  which  bore  date  in  September,  1874.  This  it  was  com- 
petent for  them  to  do,  so  far  as  their  own  rights  were  concerned ; 
but  the  previously  existing  rights  of  third  persons  could  not 
be  thus  affected.  The  decree  against  Spaulding's  vendors 
must  be  looked  to,  in  order  to  determine  whether  its  effect 
was  to  authorize  the  use  by  Spaulding  of  the  patented  machine 
which  he  had  purchased  of  them,  until  it  should  be  incapable 
of  further  use.  There  is  no  question  that  the  machine  now 
owned  by  the  defendant  Spaulding  was  one  of  thosa  for  the 
making  and  selling  of  which  Wickson  &  Van  Wickle  were 
sued  by  Birdsall,  and  for  which  he  claimed  to  recover  both 
profits  and  damages ;  nor  that  it  was  embraced  in  the  decree 
in  that  suit ;  nor  that  the  decree  has*  been  fully  satisfied,  in 
respect  to  the  damages  and  profits  awarded.  The  question  is, 
therefore,  what  effect  is  to  be  given  to  the  decree.  By  its 
terms,  it  adjudges  that  the  defendants  Wickson  &  Van 
Wickle  have  infringed  the  patents  owned  by  Birdsall,  by  mak- 
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ing  and  vending  the  machines  manufactured  by  them,  and 
orders  that  they  account  to  the  plaintiflE  both  for  the  damages 
sustained  by  him  and  the  profits  made  by  them,  in  conse- 
quence of  such  infringement.  It  then  declares  that  the 
amount  of  such  damages  and  profits  is  adjudged  to  be  the  sum 
of  one  thousand  dollars,  and  directs  the  mode  of  payment. 

It  seems  to  be  well  established,  that,  when  a  patentee  gets 
his  remuneration  by  patent  or  license  fees,  a  recovery  of  the 
license  or  patent  fee  from  an  infringer,  and  its  payment, 
authorizes  him  to  use  the  particular  articles  for  which  such 
recovery  has  been  had.  On  the  other  hand,  when  a  patentee 
chooses  to  use  his  invention  himself,  and  find  his  remuneration 
in  the  sale  of  the  products  of  its  use,  and  to  prevent  others 
from  using  his  invention,  it  is  his  right,  and  then  a  recovery 
for  profits  and  damages  will  be  limited  to  the  profits  and  dam- 
ages up  to  the  time  of  the  recovery.  Such  a  recovery  will  not 
carry  with  it  any  right  to  the  further  use  by  the  infringer,  of 
the  invention.  {Suffolk  Co.  v.  Hayden^  3  WalL^  316 ;  SpauZd- 
in<i  V.  Page^  4  Fisher^ 8  Pat  Cases^  641,  645,  646.)  But, 
where  the  patentee  sells  his  patented  instrument  or  machine 
for  use  by  others,  finding  his  remuneration  in  thfe  profit  of  the 
sale  of  the  manufactured  machine  or  instrument,  it  is  obvious 
that  his  interest  is  promoted  by  increasing  the  sale,  and  that 
into  his  profit  enters  the  value  of  the  patented  invention 
over  and  above  the  cost  of  manufacture  and  the  ordinary  fair 
profit  of  the  manufacture.  Even  if  no  patent  or  license  fee 
is  fixed,  the  value  thereof,  as  a  profit,  enters  into  the  selling 
price,  and,  if  not  capable  of  exact  ascertainment,  may,  never- 
theless, be  approximated  to  by  estimation,  when  necessary. 
When  the  patentee  sells,  he  receives  this  profit,  and  thus  ob- 
tains full  compensation  for  the  article  sold  and  for  the  right 
to  lise  it  while  it  lasts.  When,  for  an  infringement,  he  obtains 
both  the  profits  and  damages,  he  will  be  presumed  to  have  ob- 
tained a  full  compensation  for  all  the  injury  he  has  sustained, 
and  to  be  placed  in  as  good  a  position  as  if  he  had  made  and 
sold  the  article  himself.  Such  is,  1  think  the  presumption  be- 
tween parties  thus  situated,  and,  if  any  different  rule  is  sought 
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to  be  applied  in  any  particnkr  case,  it  ehonld  appear  that  a 
recovery  has  not  been  sought  or  obtained  for  the  whole  gains 
of  the  manufacture  as  well  as  for  all  the  damages  sustained. 
{Sjpaulding  v.  Pcige^  before  cited ;  The  Gilbert  dk  BarJcer 
Manufacturing  Co.  v.  Bussing^  12  Blatchf.  C.  C.  R,^  426.) 
When  a  patentee  manufactures  and  sells  his  patented  article 
for  use,  the  right  to  use  passes  by  the  sale.  If  an  infringer 
manufactures  and  seDs,  he  must  account  for  and  pay  the  profits, 
which  are  to  be  calculated  upon  the  principle  that  the  gain  by 
the  appropriation  of  the  patentee's  invention  is  their  measure. 
If  there  are  damages  sustained  and  proved  by  the  plaintifE,  be- 
yond the  profits  made  by  the  infringer,  these  also  may  be  re- 
covered. But,  when  a  full  recovery  and  satisfaction  from  one 
party  has  been  had,  the  patentee  has  obtained  all  that  the  law 
gives  him,  and  the  particular  article  or  machine,  if  it  be  a  ma- 
chine, becomes,  in  effect,  licensed  by  the  patentee,  and  may 
be  used  so  long  as  it  lasts,  free  from  any  further  claim  by  the 
patentee. 

The  motion  for  an  injunction  must  be  denied. 

TF.  W,  Hare^  for  the  plaintiffs. 

Edgar  P.  Glass^  for  the  defendant. 
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The  Fourth  National  Bank  op  Chicago 
Joseph  Nbthabdt. 

On  a  consent  given  in  open  Court,  a  reference  of  an  action  at  law  was  made  to 
a  referee,  to  hear  and  determine  all  the  issues  therein.  The  referee  fonnd  for 
the  plaintiff  for  a  sum  certain,  and  a  judgment  was  entered  on  the  report 
without  any  application  to  the  Court.  The  report  was,  by  a  clerical  error, 
entitled  in  the  District  Court,  but  it  was  filed  in  the  Circuit  Court,  and  was  pro- 
ceeded upon  as  if  it  had  been  correctly  entitled.  There  was  no  other  cause 
pending  between  the  same  parties,  and  no  one  was  misled  by  the  mistake. 
The  defendant  moved  to  set  aside  the  judgment :  Held, 

(1.)  That  the  mistake  as  to  the  entitling  might  be  disregarded  or  amended 
nunc  pro  tune; 

(2.)  That  it  was  not  irregular  to  enter  the  judgment  without  an  application  to 
the  Court,  such  being  the  practice  of  the  Courts  of  the  State. 

Sugigestions  as  to  the  proper  mode  of  obtaining  a  review  of  the  decision  of  a 
referee,  where  a  judgment  is  entered  on  his  report  without  having  been  pre- 
sented to,  or  conmdered  by,  the  Court. 

(Before  Johnson,  J.,  Northern  District  of  New  York,  June  7th,  1876.) 

Johnson,  J.  This  is  a  motion  to  set  aside  a  judgment  in 
an  action  at  law,  entered  upon  a  report  of  a  referee,  without 
any  application  to  the  Court.  The  order  of  reference  was 
made  by  the  Court  upon  consent  given  in  open  Court,  and 
thereby  the  action  was  referred  to  Isaac  M.  Lawson,  as  referee, 
to  hear  and  determine  all  the  issaes  therein.  The  referee 
heard  the  cause  and  ma^e  his  report,  finding  certain  facts 
which  are  set  out,  and  that  the  plaintiff  had  suffered  damages, 
by  reason  of  the  matters  found,  to  the  amount  of  $12,161  43. 
He  further  finds,  as  a  conclusion  of  law  upon  the  facts  found, 
that  the  plaintiff  is  entitled  to  recover  judgment  in  the  action, 
against  the  defendant,  for  the  said  sum  of  $12,161  43.  By  a 
clerical  error,  this  report  was  entitled  in  the  District  Court. 
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It  was  jBled  in  the  derk's  office  of  the  Circuit  Court,  and  pro- 
ceeded upon  as  if  it  had  been  correctly  entitled.  No  other 
cause  was  pending  between  the  same  parties,  and  no  one  was 
misled  in  any  manner  by  the  mistake.  Under  these  circum- 
stances, I  think  the  mistake  may  be  disregarded,  or  amended 
nunc  pro  tunc. 

The  question  upon  the  merits  is,  whether  judgment  can  be 
entered  without  an  application  to  the  Court.  In  the  case  of 
Seekers  v.  Fowler j  (2  WdlZ.^  123,)  it  was  held,  that  a  reference 
by  consent,  in  an  action  at  law,  could  be  made  in  the  Circuit 
Court  of  the  United  States,  and  that  a  judgment  could  be  en- 
tered without  application  to  the  Court,  upon  the  report  of  the 
referee,  where  such  was  the  stipulation  of  the  parties,  and  the 
order  of  the  Court  thereupon,  in  making  the  reference.  The 
Act  of  June  1st,  1872,  adopting  the  State  practice  for  the  time 
being,  in  actions  at  law,  which  is  now  contained  in  section  914 
of  the  Bevised  Statutes,  is,  I  think,  at  least  equivalent  to  the 
clause  of  the  stipulation  in  Heckers  v.  Fowler^  and  authorizes 
the  entry  of  judgment  upon  the  report  of  the  referee,  without 
any  application  to  the  Court. 

The  only  difficulty  which  the  matter  presents  grows  out  of 
the  fact,  that  there  is,  in  the  Circuit  Courts  of  the  United 
States,  no  division  into  special  and  general  terms,  as  there  is 
in  the  State  Courts  of  New  York.  This  presents  some  em- 
barrassment in  respect  to  preserving  the  right  of  review  of  the 
decision  of  the  referee ;  for,  it  is  quite  probable,  that  the  Su- 
preme Court  of  the  United  States  would  not  examine  excep- 
tions to  a  referee's  report,  which  had  never  been  presented  to 
nor  considered  by  the  Circuit  Court.  But,  if  the  exceptions 
taken  to  the  referee's  report  were  brought  before  the  Circuit 
Court  by  proceedings  taken  under,  or  in  analogy  to  those  au- 
thorized by,  section  987  of  the  Revised  Statutes,  or  those  pro- 
vided when  a  trial  is  by  the  Court  without  a  jury,  and  its  judg- 
ment obtained  upon  those  questions,  and  entered  at  the  foot  of 
the  judgment  roll,  or  inserted  therein,  it  appears  to  me  that  the 
difficulty  would  be  obviated. 

In  any  event,  the  judgment  was  not  irregular,  in  being  en- 
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tered  without  an  application  to  the  Court,  founded  on  the 
referee's  report,  and  the  motion  to  set  it  aside  on  that  ground 
must  be  denied. 

Stanley^  Brown  c6  Clarke^  for  the  plaintiff.' 


David  Wrighty  for  the  defendant* 


Peter  G.  Pbtteeson 


vs. 


William  P.  Chapman,  Henry  P.  Chapman,  and  Alfred 

woodbridgb. 

Morton  Brownson.  and  Charles  Ennis,  Executors,  &c. 


vs. 


The  Same. 

• 

Citizens  of  New  York  brought  an  action  of  troyer  in  a  State  Court  against  a 
citizen  of  New  York  and  citizens  of  Connecticut  All  the  defendants  took 
proceedings  to  remove  the  suit  into  this  Court,  under  the  2d  section  of  the 
Act  of  March  8d,  IS16,  (18  U.  8,  Stat,  at  Large,  470,)  as  being  a  suit  in  which 
there  was  "  a  controversy  between  citizens  of  different  States :  "  Held,  that 
the  controversy  in  the  suit  was  not  one  between  citizens  of  different  States, 
and  that  the  cause  must  be  remanded  to  the  State  Court. 

The  only  changes  introduced  by  this  part  of  the  2d  section  of  the  Act  of  1875 
are,  that  either  party,  plaintiff  or  defendant,  may  remove  the  cause,  and  that 
it  is  no  longer  necessary  that  either  party  shall  be  a  citizen  of  the  State  in 
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which  the  suit  is  brought ;  but  it  still  remains  necassary  that  the  State  citi- 
zenship of  each  individual  plaintiff  shall  be  different  frox^  the  State  citizen- 
ship of  each  indiyidual  defendant,  to  anthorize  a  removal  under  this  part  of 
said  section. 

(Before  Johnson,  J.,  Northern  District  of  New  Tork,  June  7th,  18'76.) 

Johnson,  J.  These  motions  to  remand  to  the  Supreme 
Court  of  New  York  the^  causes  above  entitled  are  made  upon 
the  ground  that  the  2d  section  of  the  Act  of  March  3d, 
1875,  (18  U.  S.  Stat,  at  Large^  470,)  does  not  authorize  their 
removal  into  this  Court.  The  plaintiffs  and  the  defendant 
"Woodbridge  are  citizens  of  New  York,  while  the  defendants 
Chapman  are,  or  are  alleged  to  be,  citizens  of  Connecticut. 
Each  action  is  for  the  conversion  by  the  defendants,  who  were 
doing  business  as  brokers,  and  were  in  partnership,  of  certain 
securities  belonging  to  the  respective  plaintiffs.  The  ap- 
plication for  removal  was  made,  in  each  action,  by  all  the 
defendants. 

The  2d  section  of  the  Act  referred  to  consists  of  two 
branches,  the  latter  of  which  relates  to  cases  in  which  the 
application  to  remove  the  cause  into  the  Circuit  Court  is  made 
by  less  than  the  whole  number  of  plaintiffs  or  of  defendants. 
It  provides  for  cases  in  which  more  than  one  controversy,  or 
a  principal  and  subordinate  controversies,  are  involved  in  one 
suit.  This  was  also  the  case  in  the  Act  of  July  27th,  1866, 
(14  U.  S,  Stat  at  Large^  306,)  which  enacted,  that,  in  a  suit  by 
a  citizen  of  a  State  against  a  citizen  of  another  State,  and  also 
a  citizen  of  the  same  State  as  the  plaintiff,  if  the  controversy 
might  finally  be  determined  between  the  plaintiff  and  the  citi- 
zen of  the  other  State,  without  the  presence  of  the  other 
defendant,  it  might  be  removed.  {Osgood  v.  Chicago  R,  H. 
•Cb.,  14  Amer.  Law  Reg,^  N.  &,  506.)  The  state  of  facts  does 
not  exist,  in  the  case  imder  consideration,  to  which  the  latter 
part  of  the  section  can  be  applied,  and  it  is,  therefore,  not  im- 
mediately involved. 

The  first  part  of  the  section  provides,  that  any  suit  of  a 
civil  nature,  involving  a  certain  amount,  then  pending,  or 
thereafter  brought,  in  a  State  Court,  "  in  which  there  shall  be  a 
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controversy  between  citizens  of  different  States,"  may  be  re- 
moved by  either  party  into  the  Circuit  Court  of  the  United 
States.  The  precise  question  presented  is,  whether  the  con- 
troversy in  this  suit  is  one  between  citizens  of  different  States ; 
for,  that  is  the  case  in  which  alone  the  power  of  removal 
exists. 

The  judicial  power  of  the  United  States  extends,  by  force 
of  the  Constitution,  among  other  subjects,  to  controversies 
between  citizens  of  different  States.  On  the  other  hand,  it 
does  not,  in  express  words,  at  least,  extend  to  controversies  be- 
tween citizens  of  the  same  State,  when  the  power  rests  on  citi- 
zenship alone.  By  the  1st  section  of  the  Act  before  cited,  the 
original  jurisdiction  of  the  Circuit  Courts  of  the  United  States 
extends  to  suits  "  in  which  there  shall  be  a  controversy  between 
citizens  of  different  States ;"  and,  as  we  have  seen,  in  the  2d 
section,  the  power  of  removal  is,  in  this  respect,  conferred  in 
the  same  terms.  Under  sections  11  and  12  of  the  Judiciary  Act 
of  September  24th,  1789,  (1  V.  S,  Stat,  at  Large,  78,  79,)  the 
jurisdiction  of  the  Circuit  Courts  extended  to  suits  between  a 
citizen  of  the  State  where  the  suit  is  brought  and  a  citizen  of 
another  State,  and  the  power  of  removal  of  cases  begun  in  the 
State  Courts  was  expressed  in  the  same  terms.  Upon  the 
words  thus  employed,  the  construction  was  early  settled,  that 
the  designation  was  intended  to  embrace  all  the  persons  who 
are  on  one  side,  however  numerous,  so  that  each  distinct  inter- 
est must  be  represented  by  persons  all  of  whom  are  entitled  to 
sue,  or  are  liable  to  be  sued,  in  the  Courts  of  the  United  States. 
This  doctrine  was  reaffirmed  in  Coal  Co.  v.  Blatchford,  (11 
TToZZ.,  172,)  and  is  unquestioned  law.  In  the  Act  of  March 
2d,  1867,  (14  If.  S.  Stat  at  Large,  658,)  a  power  of  removal 
was  given  in  a  suit  in  a  State  Court  "  in  which  there  is  con- 
troversy between  a  citizen  of  the  State  in  which  the  suit  is 
brought  and  a  citizen  of  another  State,"  in  favor  of  the  latter, 
whether  he  was  plaintiff  or  defendant,  upon  certain  conditions. 
It  was  held  in  Case  v.  Douglas,  (1  Dillon,  299,)  that  the  set- 
tled construction  of  the  former  Acts  was  applicable  to  and 
governed  this ;  and,  in  the  case  of  The  Sewing  Machine  Cam- 
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panieSy  (18  WaU.,  558,)  the  Supreme  Court  held  the  same 
view.  Mr.  Justice  Clifford,  in  giving  the  opinion  of  the 
Court,  says :  "  'A  suit  by  a  plaintiff  against  a  defendant,'  must 
mean  substantially  the  same  thing,  in  the  practical  sense,  as  ^  a 
suit  in  which  there  is  controversy  between  the  parties.' "  The 
change  of  expression  introduced  in  the  Act  of  1875  does  not, 
as  it  seems  to  me,  affect  this  principle  of  construction.  "A  con- 
troversy between  citizens  of  different  States  "  must  mean  sub- 
stantially the  same  thing,  as  to  the  diversity  of  citizenship  ex- 
tending to  every  person  who  is  a  party  on  the  other  side.  The 
new  phrase  merely  omits  one  qualification  expressed  in  the 
other  phrase.  It  is  no  longer  necessary  that  one  party  should 
be  a  citizen  of  the  State  in  which  the  suit  is  brought.  He 
may  be  a  citizen  of  any  State,  if  the  other  party  be  not  a  citi- 
zen of  that  State,  but  of  another.  But  this  leaves  untouched 
the  principle  established  by  the  cases,  that  the  party  on  each 
side,  though  consisting  of  several  individuals,  is,  for  that  pur- 
pose, to  be  regarded  as  one,  and  that  each  individual  must  pos- 
sess the  requisite  citizenship.  The  changes  introduced,  by  this 
part  of  the  section  of  the  Act  in  question,  are,  that  either 
party,  plaintiff  or  defendant,  may  remove  the  cause,  and  that 
it  is  no  longer  necessary  that  either  party  shall  be  a  citizen  of 
the  State  in  which  the  suit  is  brought.  It  still  remains  neces- 
sary that  each  individual  plaintiff  shall  be  of  different  State 
citizenship  from  that  of  each  individual  defendant,  to  authorize 
a  removal  under  this  part  of  the  Act. 

The  principle  running  through  all  the  cases  which  have 
been  referred  to  is,  that  the  requisite  jurisdictional  citizenship 
must  exist  as  to  each  individual  plaintiff  or  defendant ;  and 
that  what  would  be  necessary  if  there  were  but  one  individual 
on  each  side  remains  necessary,  as  to  each  individual,  when 
there  are  more  than  one.  This  construction  does  not  appear  to 
rest  so  much  upon  the  particular  words  employed  in  the  several 
statutes,  as  upon  the  acceptance  of  the  general  idea,  that,  when 
jurisdiction  depends  alone  upon  citizenship,  the  fact  that  it 
exists  as  to  one  person  does  not  in  the  least  afford  a  foundation 
for  asserting  it  over  another.     The  fact  of  citizenship  is  en- 
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tirdy  personal,  and  bo  is  the  grant  of  jurisdiction,  founded 
upon  the  fact.  This  view  appears  to  me  to  be  disclosed  in, 
and  to  have  been  acted  upon  in,  all  the  cases,  from  Straw- 
bridge  v.  Curtias^  (3  Cranch^  267,)  the  earliest,  down  to  The 
Sewing  Machine  Companies^  (18  WaUaeej  553,) 

The  phrase  of  the  Judiciary  Act,  "  a  suit  commenced  by 
a  citizen  of  a  State  in  which  the  suit  is  brought,  against  a 
citizen  of  another  State,"  and  that  of  the  Act  of  1867,  "  a  suit 
in  which  there  is  a  controversy  between  a  citizen  of  the  State 
in  which  the  suit  is  brought  and  a  citizen  of  another  State," 
have  been  held  alike  to  require  the  jurisdictional  citizenship 
in  each  individual.    In  the  last  phrase,  if  we  say,  "  a  contro- 
versy between  a  citizen  of  one  State  and  a  citizen  of  another 
State,"  we  drop  out  the  requirement  of  citizenship  in  the  State 
where  the  suit  is  brought,  but  make  no  other  change,  and  cer- 
tainly none  in  the  necessity  of  the  construction  so  long  estab- 
lished, as  to  the  requisite  citizenship  of  each  individual.    On 
that  point  there  is  no  room  for  discrimination.     The  present 
Act  embodies  precisely  this  idea,  neither  more  nor  less,  con- 
veying it  in  fewer  words — "  a  controversy  between  citizens  of 
difEerent  States."    When  there  is  such  a  controversy,  either 
party  may  remove  it.    Either  party  to  the  controversy  includes 
each  individual  on  the  one  or  the  other  side ;  and,  on  the  prin- 
ciples of  the  adjudged  cases,  the  jurisdictional  requirement 
must  exist  in  respect  to  each  individual.     The  difference  of 
citizenship  must  exist  between  the  plaintiffs,  on  the  one  hand, 
and  the  defendants,  on  the  other.     Diversity  of  citizenship,  as 
to  those  between  whom  the  controversy  exists,  is  alone  regarded. 
Nothing  is  affirmed  as  to  diversity  of  citizenship  between  the 
plaintiffs,  on  the  one  hand,  alone,  and  between  the  defendants 
alone,  on  the  other;  for,  between  them  there  would  be  no 
controversy.     Yet,  upon  the  construction  claimed  by  the  de- 
fendants, such  a  diversity  necessarily  carries  the  right  of  juris- 
diction to  the  Circuit  Court ;  for,  upon  that  construction,  if 
one  plaintiff  is  of  different  State  citizensliip  from  the  others, 
then,  whatever  may  be  the   citizenship  of  the  defendants, 
whether  of  one  or  more  States,  there  will  be  a  controversy 
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between  citizens  of  different  States.  Thus,  the  word  "  con- 
troversy "  will  be  eliminated  from  the  case  of  jurisdiction, 
and  that  will  attach,  whenever  the  individuals  engaged  in  a 
suit  include  citizens  of  more  than  one  State.  Unless  the  con- 
struction is  adopted  which  requires  the  jurisdictional  fact  to 
exist  as  to  each  individual  among  the  parties,  every  litigation 
may  be  originally  commenced  in,  or  may  be  drawn  to,  the 
Courts  of  the  United  States,  in  which  any  individual  among 
the  plaintiffs  or  defendants  is  of  a  different  State  citizenship 
from  a  single  individual  of  the  other  party.  If  all  the  indi- 
viduals who  are  plaintiffs,  except  one,  are  citizens  of  New 
York,  and  they  bring  their  suit,  in  the  Courts  of  New  York, 
against  defendants  all  of  whom  are  citizens  of  New  York,  upon 
the  construction  which  I  think  should  be  rejected,  the  defend- 
ants could  remove  the  cause  into  the  Circuit  Court  of  the  United 
States,  and  it  might  originally  have  been  brought  in  that  Court. 
Such  a  case  does  not,  in  my  opinion,  present  a  controversy  be- 
tween citizens  of  different  States,  within  the  meaning  of  either 
the  Constitution  or  the  laws. 

It  is  suggested,  that  the  nature  of  the  claim,  being  for  a 
conversion  of  personal  property,  and,  therefore,  maintainable 
against  either  defendant  alone,  is  material.  But,  to  this  it 
must  be  answered,  that  the  plaintiffs  have  the  election  to 
proceed  in  the  same  suit  against  all  the  defendants ;  and  that 
the  defendants  have  sought  and  obtained  the  removal  in  their 
joint  right,  and  upon  their^  joint  application.  The  case  dis- 
closes but  one  controversy,  and  that  can  be  fully  determined 
only  between  all  the  parties.  {Smith  v.  Hines,  2  Sumiier^ 
338.)  In  my  opinion,  these  eases  were  not  rightfully  removed 
into  this  Court,  and  should  be  remanded  to  the  Supreme 
Court  of  New  York. 

Clark  Maaon^  for  the  plaintife. 

James  S.  Steamsy  for  the  defendants. 
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In  the  Matter  of  Henet  A.  Mann,  an  alleged  Bankeupt. 

Tn  a  petition  in  involuntary  bankruptcy,  under  §  39  of  the  Act  of  March  2d, 
1867,  (14  U,  8.  Stat,  at  Large,  636),  as  amended  by  §  12  of  the  Act  of  June 
22d,  1874,  (18  Id.  180),  it  is  sufficient  to  state  upon  belief,  without  averriog 
either  knowledge  or  informatioD,  that  the  petitioDing  creditors  constitute  the 
required  number,  and  that  their  debts  constitute  the  required  amount. 

Where  the  petition  is  in  such  form,  the  oath  to  it  is  not  insufficient,  if  it  is 
the  form  of  oath  prescribed  in  Form  No.  54  of  the  Forms  in  Baukrupt-cy,  al- 
though sucb  form  of  oath  purports  to  cover  only  matters  which  are  stated  on 
knowledge  and  matters  which  are  stated  on  information  and  belief.        • 

(Before  Johnson,  J.,  Northern  District  of  New  York,  June  7th,  1876.) 


Johnson,  J.  The  petition  of  review  brings  up  for  con- 
sideration the  decision  of  the  District  Judge  upon  a  demurrer 
to  a  petition  in  involuntary  bankruptcy.  The  alleged  defect 
in  the  petition  consists  in  this,  that  the  creditor's  petition 
states  upon  belief,  without  alleging  either  knowledge  or  in- 
formation, that  she  constitutes  one-fourth  in  number  of  the 
creditors  of  the  alleged  bankrupt  whose  demands  exceed  $250 
and  are  provable ;  and  that  her  demand  constitutes  one-third 
of  the  provable  debts,  under  the  Act. 

The  32d  of  the  General  Orders  in  bankruptcy,  adopted  by 
the  Supreme  Court,  April  12th,  1875,  ordains,  that  the  several 
Forms  specified  in  the  schedules  annexed  to  the  former  General 
Orders,  for  the  several  purposes  therein  stated,  shall  be  ob- 
served p-nd  used,  with  such  alterations  as  may  be  necessary  to 
suit  the  circumstances  of  any  particular  case.  Among  the 
Forms  thus  sanctioned  was  that  of  a  creditor's  petition,  No.  54, 
in  which  is  contained  the  allegation  of  the  petitioning  cred- 
itor, that  he  "  believes  "  that  said  debtor  "  owes  debts  to  an 
amount  exceeding  the  sum  of  three  hundred  dollars."  Now, 
that  circumstance  is  as  essential  as  any  other  to  make  out  a 
case  for  involuntary  bankruptcy  under  the  statute.  It  is  suffi- 
ciently averred,  as  matter  of  pleading,  by  the  averment  that 
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the  petitioner  so  believes.  If  we  look  to  the  reason  of  it, 
belief  upon  such  a  subject  is  all  that,  in  the  nature  of  things, 
a  stranger  can  have.  Information  is  important  only  as  leading 
to  belief,  unless  the  sources  of  information,  and  the  details 
obtained,  are  to  be  set  forth,  and  the  Court  is  to  judge  as  to 
the  greater  or  less  probability  of  truth  of  the  information  ob- 
tained. But,  as  pleading,  this  is  quite  irrelevant.  In  plead- 
ing, the  party  is  to  make  his  allegations,  upon  subjects  that 
lie  within  his  personal  knowledge,  positively,  but,  upon  other 
points,  belief,  equally  with  information  and  belief,  suffices 
to  present  an  issue.  The  facts  stated  on  belief  in  this  case, 
whi<^  have  been  before  adverted  to,  relating  to  the  ques- 
tion whether  a  sufficient  proportion,  in  nimaber  and  amount,  of 
creditors  have  united  in  the  petition,  are  of  the  same  general 
character  as  that  fact  which  the  Supreme  Court  has  directed  to 
be  stated  on  ^  belief.  It  is,  at  least,  as  easy  for  a  petitioning 
creditor  to  know,  or  to  be  informed,  that  the  debtor  owes 
more  than  $300,  as  it  is  that  he  should  know,  of  be  informed, 
that  one-fourth  in  number  and  one-third  in  amount  of  creditors 
have  united  in  the  petition ;  and  the  same  reason  which  makes 
the  former  sufficient  ought  to  cover  the  latter. 

The  special  provision  of  the  statute,  enabling  the  debtor 
to  controvert  this  particular  allegation,  and  the  Court  in  that 
case  to  require  of  him  a  complete  list  of  his  creditors,  and  the 
further  provision,  that,  in  case  a  sufficient  number  and  amount 
of  creditors  have  not  joined,  a  reasonable  time  shall  be  granted 
for  other  creditors  to  unite  in  the  petition,  seem  to  me  to 
show  that  no  substantial  purpose  would  be  served  in  holding 
that  an  averment  on  belief  is  not  sufficient. 

There  is  no  novelty  in  holding,  that,  as  matter  of  pleading, 
an  allegation  upon  belief  is  sufficient.  Such  was  the  estab- 
lished rule  in  respect  to  sworn  pleadings  in  the  Court  of 
Chancery  in  New  York,  where  the  matters  stated,  charged, 
averred,  admitted  or  denied,  were  required  to  be  stated  posi- 
tively, or  upon  information  or  belief  only,  according  to  the 
fact.  (iT.  Y.  CKy  Rules^  No,  18,  ed.  1839  ;)  and  either  mode 
of  statement  was  sufficient  as  a  pleading. 
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In  re  Joliet  Iron  &  Steel  Co.^  (10  Nat.  Bkcy,  Reg,^  60  ;) 
In  re  Scammon^  {Id.,  67 ;)  In  re  ScuU,  {Id.y  165,)  ajid  In  re 
Keeler^  (Id.^  419,)  are  not  inconsistent  with  the  views  before 
expressed.  None  of  them  goes  further  than  to  hold  that  an 
allegation  on  information  and  belief  is  sufficient,  but  none  of 
them  declares  an  allegation  on  belief  alone  to  be  insufficient. 

In  respect  to  the  form  of  the  verification,  if  that  question 
arises  on  demurrer,  (In  re  Simmons,  10  Nat,  Ekcy,  Reg,, 
253,)  it  is  that  prescribed  by  the  Supreme  Court  in  the  Form 
before  referred  to ;  and  any  criticism  in  respect  to  the  facts 
stated  on  belief  alone  in  this  case,  as  not  covered  by  the  form 
of  the  verification,  would  be  alike  applicable  to  the  Form 
sanctioned  by  the  General  Orders  in  bankruptcy. 

I  am,  therefore,  of  opinion,  that  the  learned  District  Judge 
ought  not  to  have  allowed  the  demurrer ;  that  his  order  there- 
upoin  ought  to  be  reversed;  that  the  allegations  of  the  pe- 
tition in  that  behalf  should  be  deemed  sufficient;  and  that 
the  proceedings  should  be  remitted  to  the  District  Court,  to 
be  proceeded  in  according  to  law. 


jK  F.  Bvllard,  for  the  petitioners. 


MioHAEL   Dowdall 
The  Pennsylvania  Railroad  Coucpany. 

In  the  trial  before  a  jury,  of  an  action  at  law  to  recover  damiges  for  the  loss 
of  the  plaintiff's  canal-boat,  through  the  n^ligence  of  the  defendant,  while 
being  towed  by  the  defendant,  the  boat,  which  was  loaded  with  ooal,  haying 
struck  the  spiles  of  a  bridge  and  sunk,  the  plaintiff,  on  being  examined  as  a 
witness,  testified,  under  objection,  that  he  afterwards  had  a  conrersation  with 
a  person  who  was  the  agent  of  the  defendant  in  regard  to  tow-boats,  and  he 
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said  that  the  boat  was  snnk,  and  that  it  would  cost  more  to  raise  her  than 
she  was  worth,  and  that  he  regarded  her  as  a  total  loss :  Bdd,  that  the  eyi- 
dence  was  coihpetent. 

The  statement  was  within  the  scope  of  his  agency,  there  had  been  time  for  the 
agent  to  make  an  examination, and  it  is  to  beassamed  that  he  had  made  one ; 
nor  was  it  a  subject  in  relation  to  which  it  was  necessary  to  be  shown  that 
the  person  speaking  was  an  expert 

A  party  claiming  a  total  loss  of  his  vessel  must  prove  either  an  actual  total 
loss,  or  that  it  would  cost  more  to  raise  and  repair  the  vessel  than  she  would 
be  worth  when  repaired.    The  burden  of  proof  is  upon  him. 

The  facts,  that  the  boat  was  struck,  and  filled  and  sank  to  the  bottom  of  a  river 
in  which  the  tide  ebbed  and  flowed,  and  that,  after  the  lapse  of  sufficient 
time  to  ascertain  the  facts,  the  ageut  of  the  party  causing  the  injury  declared 
to  the  owner  that  she  was  a  total  loss,  and  that  it  would  cost  more  to  repair 
her  than  she  would  be  worth  when  repaired,  were  evidence  to  justify  a  sub- 
mission of  the  question  to  the  jury. 

The  fact  that  the  boat  was  proved  to  have  been  subsequently  seen  lying  in  the 
harbor  of  New  York,  slightly  repaired  and  lying  in  the  mud,  did  not  neces- 
sarily alter  the  result.    The  whole  evidence  was  proper  for  the  jury. 

On  the  question  of  the  actual  market  value  of  the  boat  at  the  time  of  her  loss* 
it  was  competent  evidence  for  the  plaintiff  to  testify  as  to  what  he  had  paid 
for  her  and  what  he  had  expended  upon  her. 

(Before  Hunt,  J.,  Eastern  District  of  New  York,  June  9th,  1876.) 

Hunt,  J.  This  is  a  motion  for  a  new  trial,  on  a  bill  of  ex- 
ceptions. The  case  was  tried  before  a  jury,  in  June,  1875, 
and  resulted  in  the  finding  of  a  verdict  for  the  plaintiflE,  for 
eight  hundred  dollars.  The  action  was  to  recover  damages  for 
the  loss  of  the  canal-boat  of  the  plaintiff,  through  the  negli- 
gence of  the  defendant,  while  being  towed  by  the  defendant 
from  the  city  of  New  Brunswick  to  the  city  of  New  York. 
The  defendant  has  made  a  bill  of  exceptions,  obtained  a  stay 
of  proceedings,  and  now  presents  his  case  upon  the  motion  for 
a  new  trial. 

The  first  objection  is  to  the  admission  of  the  evidence 
founded  upon  the  statement  of  Mr.  Jarrard.  The  plaintiff 
commenced  his  case  by  calling  the  master  of  the  boat  alleged 
to  have  been  injured,  who  testified  to  the  circumstances  result- 
ing in  her  striking  against  the  spiles  of  the  bridge,  and  that 
she  went  down  to  the  bottom  of  the  river.  She  was  loaded 
with  coal,  and  was  being  towed  by  one  of  the  defendant's  tow- 
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boats  through  the  Hackensack  river,  when  the  accident  oc- 
curred ;  and  it  was  in  that  river  that  she  sank.  The  witness 
then  added :  "  I  saw  Mr.  Jarrard  and  Mr.  Stevens.  Mr.  Jar- 
rard  is  agent  for  the  company,  and  Mr,  Stevens  superintendent. 
I  saw  Mr.  Jarrard  at  New  Brunswick,  He  is  agent  of  the 
company  in  regard  to  tow-boats.  He  told  me  to  see  Mr. 
Stevens  at  Hoboken."  Mr.  Dowdall,  the  plaintiff,  was  then 
called,  who  testified  as  follows :  "  I  had  a  conversation  with 
Mr.  Jarrard.  He  told  me  that  the  boat  was  sunk,  and  that  it 
would  cost  more  to  raise  her  than  she  was  worth,  and  that  he 
regarded  the  boat  as  a  total  loss.  I  then  went  to  see  Mr. 
Stevens,  and  he  sent  me  back  to  Mr.  Jarrard."  The  admission 
of  this  evidence  forms  the  ground  of  the  first  exception  by 
the  defendant. 

This  objection  is  attempted  to  be  sustained  upon  different 
grounds.  Thus,  it  is  said:  1st,  that  the  statement  is  not  of 
such  a  nature  as  would  bind  a  principal,  by  the  laws  of  agency ; 
2d,  that  it  does  not  appear  that  it  was  within  the  personal 
knowledge  of  the  agent ;  3d,  that  it  does  not  appear  that  it 
was  within  the  scope  of  his  agency ;  4th,  that  it  was  not  a 
part  of  the  res  gestoe;  5th,  that  an  admission  is  not  competent 
evidence  of  a  fact  which  might  be  proved  by  direct  testimony ; 
and,  6th,  that  this  evidence  became  incompetent  when  it  ap- 
peared afterwards  that  the  boat  was  in  fact  raised  and  brought 
to  New  York. 

It  had  been  proved  already,  that  one  of  these  men,  Jarrard, 
was  the  agent  of  the  company  in  regard  to  tow-boats,  and  that, 
upon  application  to  this  agent,  he  referred  the  plaintiff  to  the 
other  agent,  Stevens,  who  was  the  superintendent  of  the  com- 
pany. We  are  to  assume  of  these  men,  as  of  other  agents  of 
railroad  companies,  first,  that  they  speak  for  and  represent 
their  principals  within  their  agency ;  and,  second,  that  they  act 
in  the  interests  of  their  principals — ^at  least,  that  they  do  not 
intentionally  favor  others  at  the  expense  of  their  principals. 
Here  is  the  case — ^not  an  uncommon  one — of  a  man  whose 
boat  has  been  sunk  while  in  the  charge  of  the  company.  She 
goes  to  the  bottom  of  the  river  and  lies  there.    "What  is  the 
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owner  to  do  t  Shall  he  rush  to  a  lawyer's  office  and  order  a  Bnit 
to  be  commenced,  or  shall  he  apply  to  the  company  for  redress  I 
He  wisely  takes  the  latter  course.  To  whom  shall  he  apply  i 
One  wodd  say,  to  those  agents  having  in  charge  the  subject  of 
towing  boats.  This  accident  happened  in  the  State  of  New 
Jersey,  and,  from  the  name  of  the  company,  we  may  suppose 
that  its  piincipal  place  of  business,  and  its  president  and  sec- 
retaries, would  not  be  found  in  that  State.  The  agent  in  re- 
spect to  towing  boats,  and  the  superintendent  of  the  company, 
are  found,  and  from  one  of  these  he  is  referred  to  the  other. 
Wiien  he  there  makes  application,  it  seems  to  have  been  already 
ascertained  that  the  accident  had  occurred,  and  what  were  its 
results.  We  are  not  to  assume  that  Mr.  Jarrard,  the  agent  of 
the  company,  would  make  the  positive  statements  he  did,  un- 
less he  had  examined  into  the  case.  We  cannot  suppose  him 
thus  ready  to  favor  a  stranger  at  the  expense  of  his  employer, 
unless  he  had  ascertained  that  it  was  his  duty  to  do  so.  Ap- 
parently, he  had  informed  himself  of  the  state  of  the  case,  as, 
without  making  further  inquiries,  he  informed  the  plaintiff,  as 
of  his  own  knowledge,  that  the  boat  was  sunk,  that  it  would 
cost  more  to  raise  her  than  she  was  worth,  and  that  he  regarded 
her  as  a  total  loss. 

I  cannot  think  it  necessary  to  the  competency  of  an  admis- 
sion, that  the  party  making  it  shall  be  shown  to  be  an  expert 
on  the  subject  of  the  evidence  admitted.  If  the  case  had  been 
reversed,  and  Dowdall  had  admitted  that  the  expense  of  rais- 
ing would  have  been  less  than  the  value  of  the  boat  when 
raised,  the  evidence  would  have  been  competent.  It  would 
not  have  been  conclusive,  and  he  might  have  shown  the  truth 
^  in  opposition  to  his  admission,  as  the  defendant  might  have 
done  here,  but,  it  would  have  been  good  as  far  as  it  weut. 

The  subject-matter  of  the  admission  appears  to  have  been 
more  within  the  department  of  the  agent  of  the  tow-boats  of 
of  the  company,  than  of  any  other  agent  or  officer.  It  was  his 
duty  to  see  to  this  subject,  and  to  see  that,  in  respect  to  boats 
to  be  towed,  the  interests  of  the  company  were  protected. 

That  this  boat  was  subsequently  raised  and  brought  to  the 
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city  of  New  York,  is  a  circumstance  aflfecting  the  weight,  and 
not  the  competency,  of  the  evidence.  I  shall  hare  occasion  to 
refer  to  this  subject  further,  in  considering  the  objection  to 
the  charge,  on  the  point  of  a  constructive  total  loss. 

The  second  objection  also  arises  upon  the  testimony  of  the 
plaintiff,  Dowdall.  He  says :  "  The  value  of  the  boat  was  fif- 
teen hundred  dollars.  She  was  worth  that  to  me."  This  was 
objected  to  by  the  defendant's  counsel,  and  an  exception  taken. 
The  witness  proceeded:  "I  paid  seven  hundred  dollars,  and 
laid  out  three  or  four  hundred  dollars."  This  was  also  ob- 
jected to,  the  objection  was  overruled,  and  the  defendant  ex- 
cepted. The  defendant's  argument,  that  the  actual  market 
value  of  the  boat  at  the  time  of  the  injury  furnishes  the  rule 
of  damages,  is  certainly  a  sound  one.  What  the  plaintiff  paid 
for  her,  or  what  repairs  he  put  upon  her,  do  not  necessarily 
establish  her  value.  Nevertheless,  these  are  competent  facts, 
as  bearing  upon  the  question  of  actual  value.  What  an  article 
will  sell  for  is  a  good  test  of  value  j  and  what  the  boat  sold  for, 
when  the  plaintiff  bought  her,  is  one  of  those  tests.  It  is  not 
conclusive.  He  may  have  paid  an  extravagant  price,  he  may 
have  made  a  very  good  bargain,  or  the  circumstances  may  now 
be  very  different.  So,  his  expenditures  upon  her  enter  into 
the  same  view.  If  she  was  worth  a  certain  sum  when  he 
bought  her,  it  is  not  an  unreasonable  argument  that  the  ex- 
penditure of  $300  upon  her  added  so  much  to  her  value.  It 
was  for  the  jury  to  determine.  It  was  never  doubted,  that 
what  the  plaintiff  gave  for  his  boat  or  his  horse  or  his  carriage, 
within  a  short  time  before  the  injury  to  it,  is  competent  evi- 
dence on  the  question  of  value.  The  practice  on  that  point,  at 
jury  trials,  is  believed  to  be  uniform. 

The  statement  that  the  boat  was  worth  the  sum  stated,  to 
him,  the  plaintiff,  was  not  specially  excepted  to.  It  is  quite 
likely,  that,  if  attention  had  been  called  to  that  expression,  the 
Court  would  have  limited  the  evidence  to  the  value  of  the  boat 
generally  and  not  its  value  to  the  plaintiff.  The  exception 
was  general,  to  the  plaintiff's  evidence  that  the  boat  was  worth 
$1,500,  as  well  as  that  she  was  worth  that  sum  "  to  me." 

The  remaining  exception  is  to  the  charge  of  the  judge. 
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Among  other  things,  the  jury  were  charged  as  follows :  "  If 
you  hold,  that,  upon  the  proof,  the  plaintiff  is  entitled  to  re- 
cover, the  next  question  is  as  to  the  amount  of  such  recovery. 
On  that  point,  I  charge  you,  that  the  rule  of  damages  is  this— 
1.  If  the  boat  was  sunk,  and  was  totally  lost  in  fact,  the  plaintifi 
is  entitled  to  recover  her  actual  value  at  that  time ;  2.  If  she 
was  not  actually  and  totally  lost,  but  was  in  such  a  condition 
that  the  expense  of  raising  and  repairing  her  would  exceed  her 
value  when  so  repaired,  then  the  plaintiflE  can  recover  her 
actual  value  at  the  time  of  th^  injury."  The  defendant  ob- 
jected and  excepted  to  the  submission  of  the  question  of  value 
to  the  jury,  on  the  ground  that  there  was  no  evidence  of  total 
loss  or  of  the  cost  of  recovery  and  repair.  In  connection  with 
this  exception,  the  defendant's  counsel  requested  the  Court  to 
charge  the  jury,  that  the  recovery  should  be  for  nominal  dam- 
ages only,  which  request  was  refused. 

At  the  trial  and  upon  the  present  argument,  the  counsel 
for  the  defendant  conceded  that  the  law  as  announced  by  the 
Court  was  correctly  announced,  but  insisted  that  there  were  no 
facts  foimd,  and  no  competent  evidence  before  the  jury,  to 
which  such  principles  coidd  be  applied.  If  this  contention  is 
well  taken,  there  was  doubtless  an  error  for  which  a  new  trial 
must  be  awarded.  It  was  proven,  that,  after  receiving  the  in- 
jury, the  boat  filled  and  sank  to  the  bottom  of  the  Hackensack 
river.  We  are  not  informed  of  the  depth  of  the  water  in  this 
river,  and  only  know  of  it  that  it  is  a  river  in  which  the  tide 
rises  to  the  height  usual  in  the  latitude  of  New  York,  and  runs 
with  force  at  the  point  in  question,  and  that  it  is  one  of  the 
great  highways  of  internal  traflSc.  After  the  boat  was  so  sunk, 
and  after  the  lapse  of  sufficient  time  to  procure  the  presence  of 
her  owner,  and  for  him  to  call  upon  the  different  agents  of  the 
defendant  in  New  Jersey,  involving  probably  a  period  of  sev- 
eral days,  the  jury  were  justified  in  believing  that  those  agents 
made  an  examination  of  the  boat,  as  she  lay  in  the  river. 
They  must  be  supposed  to  be  familiar  with  the'  river,  with  its 
depths,  its  tides,  the  means  and  expenses  of  raising  boats,  and 
the  expense  of  repairing  boats  that  had  been  stove  and  sunk. 
It  was  both  their  duty  and  their  interest  to  ascertain  the  actual 
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injuries  to  this  boat.  They  had  all  the  means  of  ascertaining 
the  actual  injury,  and  of  judging  of  the  cost  of  repairing  her, 
and  the  jury  had  the  right  to  assume  that  they  would  not  ad- 
judge and  declare  until  they  had  made  the  necessary  examina- 
tion. Such  agent  did  then  and  there,  under  these  circum- 
stances, declare  to  the  plaintiff,  that  his  boat  was  a  total  loss, 
and  that  it  would  cost  more  to  raise  and  repair  her  than  she 
would  be  worth  when  raised  and  repaired.  I  am  of  opinion 
that  the  plaintiff  had  a  right  to  rely  upon  this  declaration,  and 
that  these  facts  and  circumstances  afforded  evidence  to  the 
jury  on  which  they  might  find  that  there.was  a  total  loss  of 
the  boat.  If  there  was  such  evidence,  then  it  was  for  the  jury 
to  decide  whether  or  not  it  was  overborne  by  the  fact  of  the 
subsequent  appearance  of  the  boat  in  the  Hudson  river.  It 
was  proven,  that,  a  year  after  the  accident,  to  wit,  in  the  fall 
of  1874,  a  witness  saw  the  boat  in  the  Hudson  river  between 
56th  and  57th  streets.  New  York,  and  that  he  saw  her  again  in 
the  same  place,  a  few  days  before  the  trial,  which  took  place 
in  June,  1875.  A  piece  of  plank  had  beeii  put  on  her  and  a 
piece  of  timber  had  been  put  in  her,  and  she  laid  in  this  con- 
dition, in  the  mud.  It  did  not  appear  who  had  removed  the 
boat,  or  who  had  repaired  her,  whether,  after  an  attempted 
repair,  she  was  found  to  be  of  any  value,  or  whether  she  had 
been  again  abandoned  and  left  to  rot  in  the  mud,  as  of  no 
value  to  any  one. 

Assuming,  as  the  defendant's  counsel  is  justified  in  doing, 
that  it  was  the  duty  of  the  plaintiff  to  establish  his  case,  and 
that,  if  he  claimed  a  total  loss,  it  was  for  him  to  establish  the 
facts  which  would  justify  that  claim,  I  am  still  of  the  opinion 
that  a  prima  facie  case  was  made  by  him,  and  that  the  case 
was  not  necessarily,  and  as  matter  of  law,  overthrown  by  proof 
of  the  subsequent  condition  of  the  boat.  It  left  the  case,  upon 
the  whole  evidence,  for  the  judgment  of  the  jury,  and  I  see 
no  occasion  to  interfere  with  the  decision  made  by  it.  . 


Timothy  C.  Cronvn^  for  the  plaintiff. 
Charles  E.  Wood/ruff^  for  the  defendant. 


410  EASTERN  DISTRICT  OF  NEW  YORK, 

The  City  of  Washmgton. 


The  Crrr  of  Wabhinoton- 

Under  §  829  of  the  Revised  Statutes,  which  provides,  that,  '*  when  the  deht  or 
claim  in  Admiralty  is  settled  by  the  parties  without  a  sale  of  the  property, 
the  marshal  shall  be  entitled  to  a  commission,"  the  marshal  is  entitled  to  such 
comtuissioD,  in  a  suit  in  rem,  against  a  vessel,  if  process  is  issued,  and  a  bond 
to  the  marshal  is  given  under  the  Act  of  March  3d,  1847,  (9  IT.  8.  SUU  at  Large, 
181,)  (now  §  941  of  the  Revised  Statutes,)  although  the  service  of  the  process 
is  waived  and  the  vessel  is  not  actually  seized  under  the  process. 

Under  said  §  829,  where  the  amount  of  a  final  decree  is  paid  before  execution, 
the  debt  or  claim  is  "  settled." 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  June  13th,  1876.) 

Benedict,  J.  This  is  an  appeal  from  the  clerk's  taxation 
of  the  marshal's  costs.  It  appears  that  a  libel  was  Hied  against 
the  City  of  Washington,  and  process  in  rein  issued  against 
that  vessel,  on  April  3d.  On  April  4th,  before  the  process 
was  served,  service  of  the  process  was  waived,  and  the  claim- 
ants gave  a  bond,  under  the  provisions  of  the  Act  of  March 
3d,  1847,  (9  U.  S.  Stat,  at  Large,  181).  Such  bond  was 
given  and  filed  on  April  4th.  Thereafter  the  case  proceeded 
to  a  final  decree,  the  amount  of  which  having  been  paid,  the 
marshal  now  claims  his  commission  thereon,  according  to  the 
provisions  of  section  829  of  the  Eevised  Statutes,  which  pro- 
vides, that,  "  when  the  debt  or  claim  in  Admiralty  is  settled  by 
the  parties  without  a  sale  of  the  property,  the  marshal  shall 
be  entitled  to  a  commission."  To  this  it  is  objected,  that  there 
can  be  no  allowance  to  the  marshal,  because  he  made  no  seizure 
of  the  vessel. 

The  provision  of  the  statute  which  gives  to  the  marshal  a 
commission  is  applicable  to  all  cases  where  the  debt  is  settled 
by  the  parties  without  a  sale.  There  are  no  other  terms  of 
limitation.  Nevertheless,  I  cannot  think  it  was  intended  to 
apply  where  no  service  is  performed,  or  responsibility  assumed, 
by  the  marshal.    If,  therefore,  this  were  a  case  where  process 
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against  the  vessel  had  never  been  issued,  and  a  stipulation  for 
value  had  been  given  under  the  Kules,  I  should  have  little 
hesitation  in  determining  that  the  marshal  would  not  be  en- 
titled to  his  commission,  upon  the  ground  that,  in  such  a  case, 
the  marshal  would  perform  no  service  and  incur  no  responsi- 
bility, to  afford  foundation  for  a  claim  to  compensation.  But, 
in  this  case,  process  was  issued,  and  thereafter  a  bond  to  the 
marshal  was  given,  in  which  it  is  recited  that  the  marshal  has 
possession  of  the  vessel.  The  recital  is  inaccurate,  as  the 
marshal  never  in  fact  had  possession  of  the  vessel.  The  stat- 
ute makes  it  the  duty  of  the  marshal  to  stay  the  execution  of 
the  process  upon  receiving  the  statutory  bond,  and  compels 
him  to  receive  a  bond  when  tendered  in  pursuance  of  the  Act, 
in  lieu  of  a  seizure  of  the  vessel ;  which  bond  he  is  to  return 
to  the  Court.  Where  such  a  bond  is  given,  the  marshal  must, 
therefore,  exercise  some  judgment,  and  he  is  compelled  to 
take  some  risk  in  respect  to  the  form  of  the  bond,  &c.,  and  he 
must  make  a  return.  Some  service  is,  therefore,  in  such  a 
case,  performed,  and  some  risk  encountered,  by  the  marshal, 
for  which  he  is  entitled  to  compensation.  The  provision  for 
paying  the  marshal  a  commission  on  the  amount  is  without 
any  words  limiting  the  allowance  to  cases  where  the  vessel 
has  been  actually  seized,  and  the  intent  appears  to  be  to  give 
the  marshal  a  commission  in  all  cases  where  he  performs 
any  service  which  affords  the  basis  for  a  claim  to  compensation. 
I  am  of  the  opinion  that  he  is  entitled  to  his  commission, 
when  a  bond  under  the  Act  of  1847  is  received,  although 
service  of  the  process  by  seizure  of  the  vessel  is  stayed,  and 
that  this  right  is  not  affected  by  the  circumstance  that,  in 
practice,  the  bond  under  the  Act  of  1847  is  ordinarily  filed  in 
the  clerk's  office  by  the  claimant.  Although  filed  in  the  clerk's 
office  after  approval,  it  is  still  a  bond  to  the  marshal,  as  obligee, 
and  is  deemed  to  be  taken  and  returned  by  the  marshal,  who, 
upon  his  own  responsibility,  stays  the  execution  of  the  pro- 
cess. The  marshal  is,  therefore,  in  this  ease,  entitled  to  his 
commission,  provided  the  case  is  one  where  the  debt  or  claim 
has  been  settled  by  the  parties,  within  the  meaning  of  the 
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section.  It  has  been  heretofore  held  by  Jadge  Blatchford, 
that,  when  the  amount  of  a  final  decree  is  paid  before  execu- 
tion, the  debt  or  claim  is  settled,  within  the  meaning  of  section 
829,  {The  Bicssiay  5  Benedict^  84);  and  such  is  also  my 
opinion. 

For  the  reasons  above  given,  I  am,  therefore,  of  the  opinion 
that  the  marshal  is  entitled  to  his  commission  in  this  case,  and 
the  taxation  is  afSrmed. 

John  J,  Allen,  for  the  marshal. 

Plait  dk  Oerardy  for  the  claimants. 


John  G.  Stevens  and  others 

vs. 

The  New  York  and  Oswego  Midland  Railroad  Company 

AND  others.    In  Equht. 

In  directing  the  order  of  distribution,  in  a  foreclosure  snit,  of  the  proceeds  of 
the  sale  of  the  road  and  other  property  of  a  railroad  corporation,  mortgaged 
by  it  to  trustees  to  secure  the  principal  and  interest  due  on  reg^tered  and 
coupon  bonds,  it  was  providod,  that  unpaid  coupons  or  interest  belonging  to 
a  class  in  which  a  part  of  the  coupons  or  of  the  interest  had  been  paid,  should 
be  pud  before  coupons  or  interest  falling  due  at  a  later  period,  and  before  the 
principal  of  any  of  the  bonds ;  and  that  coupons  detached,  and  in  the  hands 
of  others  than  the  holders  of  the  bonds  from  which  they  were  detached, 
should  be  paid  before  such  bonds. 

The  mortgage  provided,  that,  after  default,  the  mortgagees  should  sell  so  much 
of  the  mortgaged  property  as  should  **  be  necessary  to  pay  and  discharge  the 
principal  and  interest,  according  to  the  tenor  thereof,*'  of  all  the  bonds  issued, 
and  there  was  no  provision  in  the  mortgage  for  a  pro  rata  diyidend  of  the 
proceeds  of  sale  among  aU  the  bonds  and  their  accrued  Interest 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  June  14th,  1876.) 
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Blatohfobd,  J.  In  deciding,  in  March  last,  various  ques- 
tions raised  in  tliis  case,  I  held  that  the  coupons  due  July  1st, 
1873,  were  not  paid  by  the  company  or  extinguished,  and  that 
they  are  valid  in  the  hands  of  those  who  hold  them  (as  between 
such  holders  and  the  holders  of  others  of  the  bonds  and 
coupons)  to  the  extent  of  the  sums  for  which  they  hold  them 
as  collateral  security,  if  less  than  the  face  of  the  coupons,  and, 
if  greater,  to  the  extent  of  the  face  of  the  coupons.  Further 
consideration  has  confirmed  me  in  the  foregoing  conclusion. 

I  further  held  that  unpaid  coupons  or  interest  belonging 
to  a  class  in  which  a  part  of  the  coupons  or  of  the  interest  has 
been  paid,  should  be  paid  before  coupons  or  interest  falling 
due  at  a  later  date,  and  before  the  principal  of  any  of  the 
bonds ;  and  that  coupons  detached,  and  in  the  hands  of  others 
than  the  holders  of  the  bonds  from  which  they  were  detached, 
should  be  paid  before  such  bonds  are  paid.  I  have  heard  a  re- 
argument  of  this  question.  The  effect  of  the  decision,  as 
stated  by  those  who  are  dissatisfied  with-it,  is,  that  unpaid 
coupons  or  interest  not  maturing  on  or  after  Januaiy  1st,  1874, 
wiU  be  paid  in  the  order  in  which  they  became  collectible 
down  to  and  including  July  Ist,  1873,  and  before  payment  of 
anything  on  the  bonds.  It  appears  that  the  unpaid  interest 
which  fell  due  January  1st,  1870,  is  $350  of  coupons ;  July 
Ist,  1870,  $70  of  coupons ;  January  Ist,  1871,  $56  of  coupons ; 
July  1st,  1871,  $185  50  of  coupons ;  January  1st,  1872,  $416  50 
of  coupons  ;  July  1st,  1872,  $12,246  50  of  coupons,  and  $35 
of  interest  on  registered  bonds ;  January  1st,  1873,  $16,982  of 
coupons  and  $70  of  interest  on  registered  bonds ;  and  July 
1st,  1878,  $265,540  50  of  coupons  and  $70  of  interest  on 
registered  bonds.  The  entire  interest  which  fell  due  on 
and  after  January  Ist,  1874,  is  unpaid,  being,  for  each  semi- 
annual instalment,  $265,424  of  coupons  and  $14,576  of  in- 
terest on  registered  bonds.  The  total  semi-annual  interest 
was  $280,000. 

Of  the  unpaid  interest  which  fell  due  before  July  1st, 
1878,  $30,411  50  is  in  coupons,  and  $105  in  interest  on  regis- 
tered bonds.    There  is  no  proof  of  the  present  ownership  or 
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condition  of  any  of  the  $30,41 1  50  of  coupons,  and  no  evi- 
dence as  to  whether  they  have  been  detached  or  not  from  the 
bonds  with  which  they  were  issued.  Of  the  unpaid  interest 
which  fell  due  July  1st,  1873,  $265,540  50  is  in  coupons,  and 
$70  in  interest  on  registered  bonds.  No  coupons  which  fell 
due  July  1st,  1873,  were  paid,  but  all  of  them  were  at  that 
time  detached  from  the  bonds  with  which  they  were  issued, 
and  became  the  property  of  parties,  named  in  the  evidence, 
other  than  the  parties  who  continued  to  hold  such  bonds  and 
the  unmatured  coupons  belonging  and  attached  thereto.  Of 
the  interest  on  registered  bonds  which  fell  due  July  Ist,  1873, 
$14,388  50  was  paid. 

It  is  contended  that  there  is  no  principle,  legal  or  equita- 
ble, which  entitles  the  interest  which  matured  before  July  1st, 
1873,  to  be  paid  in  the  order  in  which  it  fell  due,  and  before 
payment  of  any  of  the  bonds ;  that  is  not  shown  that  payment 
of  the  interest  was  ever  demanded  and  refused ;  that  no  right 
to  be  paid  the  interest  accrued  until  demand  and  refusal ; 
that,  until  then,  the  debtor  was  not  in  default ;  that  the  debtor 
was  justified  in  paying  subsequently  maturing  interest,  even 
though  prior  maturing  interest  remained  unpaid,  so  long  as  the 
payment  of  such  prior  maturing  interest  had  not  been  de- 
manded ;  that  he  is  prior  in  right  who  is  prior  in  the  time  of 
presenting  his  demand,  when  presentment  is  required;  and 
that  those  who,  prior  to  July  1st,  1873,  received  their  interest, 
received  no  preference  as  against  those  who  did  not  receive 
their  interest,  because  the  latter  did  not  demand  it  and  the 
former  did. 

It  is  further  contended,  that  the  foregoing  views  apply 
equally  to  the  interest  which  matured  July  1st,  1873 ;  that 
there  is  no  proof  that  payment  of  any  of  such  interest  was  ever 
demanded  from  the  debtor ;  and  that,  as  to  the  unpaid  coupons 
which  matured  July  1st,  1873,  the  present  holders  of  them,  as 
purchasers  of  them  from  the  parties  for  whom  they  cashed 
them  at  their  face  value,  acquired,  as  against  such  parties  as 
still  holding  the  bonds  from  which  such  coupons  were  de- 
tached, only  the  right  to  present  the  coupons  for  payment  and 
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to  receive  payment.  The  general  principle  is  invoked,  that, 
where  several  debts  are  secured  by  one  and  the  same  mortgage, 
and  become  due,  and  the  mortgage  is  then  foreclosed,  they 
will  be  paid  pro  rata  from  the  fund,  if  it  is  insufficient  to  pay 
the  whole  of  them ;  and  it  is  contended  that  the  only  excep- 
tion to  this  rule  is,  where  the  mortgage,  by  its  terms,  creates  a 
preference  in  favor  of  some  of  the  debts,  or  where  the  original 
creditor,  as  to  any  which  he  has  assigned,  has  designed  to  con- 
fer a  right  of  prior  satisfaction  on  the  assignee.  This  general 
principle  being  applied  in  the  proposed  decree  in  this  case  to 
all  the  interest  which  matured  after  July  1st,  1873,  and  such 
interest  being  required  to  be  paid  pro  ra;ta  with  the  principal 
of  the  bonds,  it  is  contended  that  a  different  rule  ought  not  to 
be  applied  to  the  interest  which  matured  on  and  before  July 
1st,  1873.  The  principal  contest  is  as  to  the  preference 
claimed  for  the  $265,540  50  of  unpaid  coupons  which  fell  due 
July  1st,  1873,  the  amount  of  aU  the  other  unpaid  interest 
which  fell  due  on  or  before  July  1st,  1873,  being  only 
$30,482  50. 

The  bill  in  this  case  sets  forth  that  the  debtor  made  de- 
fault, on  the  1st  of  July,  1873,  in  the  payment  of  the  coupons 
which  became  due  on  that  day,  and  has  never  paid  any  of 
such  coupons.  As  the  bill  is  filed  by  the  trustees  under  the 
mortgage,  who  represent  the  bondholders,  I  think  this  aver- 
ment in  the  bill  is  properly  to  be  taken,  as  against  the  bond- 
holders, as  an  averment  that  the  coupons  which  fell  due  July 
1st,  1873,  were  presented,  and  payment  of  them  demanded 
and  refused,  and  thus  default  was  made,  inasmuch  as  every 
bond  with  coupons  attached  to  it  provides  that  the  interest  is 
payable  on  presentation  of  the  coupons.  But,  in  addition  to 
this,  I  am  of  opinion  that  the  transactions  between  the  debtor 
and  the  parties  who  furnished  the  money  to  cash  the  coupons 
were  such  as  to  amount  either  to  a  waiver,  on  the  part  of  the 
debtor,  of  the  presentment  of  the  coupons,  because  of  a 
previous  mutual  understanding  that  they  could  not,  and  would 
not,  be  paid  if  presented,  or  to  an  actual  demand  and 
refusal. 
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In  support  of  the  preference  claimed  it  is  contended,  that, 
as  to  interest  which  matured  at  any  given  time  on  and  prior 
to  July  1st,  1873,  inasmuch  as  some  of  the  parties  entitled  to 
receive  such  interest  received  it  from  the  debtor,  and  some 
did  not,  the  former  will  have  received  a  preference,  unless  the 
latter  are  now  to  be  put  on  an  equal  footing  with  them.  To 
this  it  is  replied,  that  there  really  was  no  preference ;  that,  so 
long  as  the  debtor  was  solvent,  every  party  entitled  to  interest 
was  paid  as  he  presented  his  matured  claim ;  that,  if  he  did 
not  present  it,  he  took  the  risk  of  the  debtor's  becoming 
insolvent ;  and  that  he  had  no  special  property  in,  or  lien  on, 
the  funds  of  the  debtor,  which  could  require  the  debtor  to  set 
apart  funds  sufficient  to  pay  undemanded  matured  interest 
which  fell  due  at  an  earlier  date,  before  paying  demanded 
matured  interest  falling  due  at  a  later  date. 

I  do  not  think  any  distinction  can  be  made  between 
interest  which  matured  before  July  1st,  1873,  and  interest 
which  matured  on  that  day,  growing  out  of  the  fact  that 
payment  of  the  latter  was  demanded  and  refused,  or  a  demand 
was  waived,  and  that  the  former  was  not  demanded.  I  do 
not  see  how  any  diligence  of  those  of  a  given  class  who  were 
paid  their  interest,  in  asking  to  have  it  paid,  can  be  imputed 
as  laches  to  others  of  the  same  class  who  did  not  ask  to  be 
paid  their  interest,  so  as  to  work  a  virtual  preference  in  favor 
of  the  former.  To  give  to  the  latter  their  interest  in  full, 
before  paying  the  principal  of  the  bonds,  is  only  to  put  all 
those  in  a  given  class  entitled  to  interest  on  an  equal  footing ; 
and  to  put  them  on  such  equal  footing  requires,  also,  that 
interest  maturing  at  an  earlier  date  shall  be  paid  before 
interest  maturing  at  a  later  date.  Here  are  special  equities,  it 
seems  to  me,  which  would  be  violated,  if  such  an  ineqality 
were  left  to  exist  as  the  exclusion  from  the  f uU  payment  of 
interest  of  some  of  a  given  class.  There  is  nothing  in  the 
terms  of  the  mortgage,  in  this  case,  which  requires  such  ex- 
clusion. On  the  contrary,  the  mortgage  provides,  that,  after 
default,  the  mortgagees  shall  sell  so  much  of  the  mortgaged 
property  ^^as  shall  be  necessary  to  pay  and  discharge  the 
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principal  and  interest,  according  to  the  tenor  thereof,"  of  all 
the  bonds  issued,  and  shall,  out  of  the  moneys  arising  from 
such  sale,  pay  the  principal  and  interest  which  shall  then 
remain  due  and  unpaid  on  the  issued  bonds.  The  words, 
"  according  to  the  tenor  thereof,"  may  very  well  be  held  to 
embrace  the  payment  of  interest,  according  to  the  times  of 
the  semi-annual  recurrences  of  interest,  and  in  such  order. 
Certainly,  there  is  nothing  in  those  words,  or  elsewhere,  in  the 
mortgage,  that  forbids  a  course  which  is  absolutely  necessary, 
uuless  a  result  is  to  be  effected  which  will  not  be  a  payment  of 
interest  according  to  the  tenor  of  the  bonds,  but  will  leave 
some  part  of  a  given  instalment  of  interest  paid  in  full,  and 
the  rest  of  it  not  paid  in  full.  In  the  case  of  Dunham  v. 
SaUway  Co.^  (1  WaUace^  254,)  the  mortgage  provided,  that,  in 
case  of  default  and  a  sale,  all  bonds,  and  the  interest  accrued 
thereon,  should  be  equally  due  and  payable,  and  entitled  to  a 
pro  rata  dividend  of  the  proceeds  of  sale.  Hence  it  was  held 
that  there  could  be  no  preference  of  past  due  coupons  over  the 
principal  of  the  bonds. 

No  case  was  cited  on  the  argumeut  which  decides  the 
above  question  adversely  to  the  view  I  take.  Most  of  the 
cases  cited  were  not  cases  of  coupons  or  interest  on  numerous 
bonds  secured  by  mortgage,  and  none  of  them  were  cases 
where  some  interest  in  a  given  class  had  been  paid  and  the 
rest  not  paid,  and  the  fund  was  insufficient  to  pay  all  the 
principal  and  interest  due.  The  case  of  Sewell  v.  Brainerd^ 
(38  Yermont^  364,)  was  not  such  a  case,  nor  was  the  case  of 
Miller  v.  Rutland  <Sb  Washington  R.  R.  Co.,  (40  Vermont, 
899  ;)  and,  in  the  latter  case,  no  preference  was  claimed. 

The  above  views  cover  all  the  questions  involved.  But,  as 
to  the  holders  of  the  unpaid  coupons  of  July  1st,  1873,  there 
seems  to  me  to  be  a  special  equity.  It  was  through  the  ad- 
vance of  money  to  cash  those  coupons  in  the  hands  of  the 
holders  of  the  bonds  to  which  they  belonged,  that  such  holders 
obtained  the  money  for  those  coupons.  On  such  advance, 
those  coupons  passed  into  the  hands  of  those  who  now  hold 

them.    But  for  such  advance,  the  coupons  in  the  hands  of  the 
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original  holders  of  them  would  not  have  been  worth  their 
face  value,  as  they  were  made  to  be  by  such  advance.  The 
original  holders  of  such  coupons  must  be  regarded  as  still 
holding  the  bonds  to  which  such  coupons  belonged,  or,  if  not, 
those  who  hold  such  bonds  and  subsequently  maturing  coupons 
belonging  thereto  must  be  held  to  be  subject  to  the  same 
equities  with  such  original  holders.  No  special  reasons  ;ire 
shown,  in  the  evidence,  why,  as  against  any  of  such  holders, 
the  present  Holders  of  the  coupons  of  July  Ist,  1873,  are 
estopped  from  claiming  priority.  Those  who  had  their 
coupons  of  July  1st,  1873,  cashed  by  means  of  such  advance, 
retained  the  money,  and,  to  permit  them  now  to  exclude  the 
holders  of  such  coupons  from  being  paid  in  full,  and  put  on 
an  equality  with  the  registered  interest  of  July  1st,  1873, 
which  was  paid  in  full,  would  be  to  permit  them  to  work  an 
inequality  which  would  be  unjust. 

James  JEmoUy  for  the  priority. 

Francis  N.  Bangs^  opposed. 


The  UNriED  States  'ob.  Edward  B.  Footb. 

In  an  indictment  under  §  3893  of  the  Revised  Statutes,  charging  the  defendant 
with  depositing  in  the  maU  an  obscene. pamphlet,  and  also  with  depositing  in 
the  mail  a  notice  giving  information  how  an  article  designed  for  the  preven- 
tion of  conception  can  be  obtained,  it  is  not  necessary  or  proper  that  the  in- 
dictment should  give  a  definite  or  detailed  description  of  the  pamphlet. 

Sufi^cieot  information  as  to  the  particular  article  about  which  evidence  is  to  be 
given  can  be  obtained  by  an  order  for  a  bill  of  particulars,  and  for  the  exhi- 
bition to  the  defendant  of  the  article  itself. 

A  notice  in  the  form  of  a  letter  enclosed  in  a  sealed  envelope,  if  it  gives  the  pro- 
hibited information,  is  within  the  scope  of  the  statute. 
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A  written  slip  of  paper,  without  address  or  signatnre,  g^vin^^  the  prohibited  in- 
formation, is  a  *'  notice/'  within  the  meaning  of  the  statute,  although  not  yol- 
unteered,  but  sent  in  reply  to  a  letter  asking  for  the  information. 

(Before  Benedict,  J.,  Southern  District  of  New  York,  June  17th,  1876.) 

Benedict,  J.  This  case  comes  before  the  Court  upon  a 
motion  to  quash  an  indictment.  The  questions  argued  by  the 
counsel  are  presented  to  the  Court  upon  the  indictment,  and 
the  bill  of  particulars  filed  by  the  prosecution,  in  which  the 
accused  is  charged,  under  §  3893  of  the  Revised  Statutes,  with 
depositing,  and  causing  to  be  deposited,  in  the  mail,  an  ob- 
scene pamphlet,  and,  also,  in  a  different  count,  with  depositing 
in  the  mail  a  notice  giving  information  how  an  article  designed 
for  the  prevention  of  conception  can  be  obtained. 

The  first  ground  of  objection  taken  to  the  indictment  is, 
that  it  fails  to  give  a  definite  description  of  the  pamphlet 
alleged  to  have  been  mailed.  In  respect  to  this  ground  of  ob- 
jection, I  have  only  to  repeat  what  I  have  had  occasion  many 
times  to  say  in  Court,  that,  in  cases  of  this  description,  it  is 
neither  necessary  nor  proper  to  pollute  the  record  by  a  de- 
tailed description  of  obscene  matter,  and,  where  the  grand 
jury  omit  a  definite  description  of  the  matter,  by  reason  of 
its  obscene  and  filthy  character,  such  omission  furnishes  no 
ground  of  objection  to  the  indictment.  SuflScient  infonnation 
as  to  the  particular  article  about  which  evidence  is  to  be  given, 
can  be  obtained  by  an  order  for  a  bill  of  particulars,  and  for 
the  exhibition  to  the  defendant  of  the  article  itself.  This 
practice  has  been  repeatedly  followed,  and  has  been  found 
adequate  to  the  protection  of  the  accused,  while,  at  the  same 
time,  to  a  certain  extent,  it  prevents*  the  proceedings  from 
being  the  vehicle  of  sprea4ing  obscenity  before  the  public. 
The  accused,  his  counsel,  the  district  attorney,  the  jury  and 
the  Court  must  necessarily  have  knowledge  of  the  obscene 
matter  forming  the  subject  of  the  charge.  Experience  has 
shown  that  it  is  entirely  possible  to  go  through  with  a  trial  of 
this  character  without  extending  that  knowledge  beyond  the 
limits  indicated,  and  at  the  same  time  do  full  justice. 
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The  next  objection  raises  the  question,  whether  a  notice 
giving  information  when  or  how  the  prohibited  articles  may 
be  obtained  is  within  the  scope  of  the  statute,  when  such  no- 
tice is  in  the  form  of  a  letter  enclosed  in  a  sealed  envelope. 
The  argument  is,  that  no  public  information  is  given  by  such 
a  letter,  and  that  the  subsequent  mention  in  the  statute,  of  let- 
ters on  the  envelope  of  which  indecent  matter  is  written,  indi- 
cates an  intention  not  to  interfere  with  letters  by  reason  of 
their  contents,  and  shows  that  the  word  ^'notice"  was  not  in- 
tended to  cover  a  letter  enclosed  in  an  envelope.  I  cannot 
accede  to  this  construction.  The  object  of  the  statute  is  not 
to  protect  the  morals  of  post  oflBce  employees,  but  to  prevent 
the  mails  of  the  United  States  from  being  the  effectual  aid  of 
persons  engaged  in  a  nefarious  business,  by  being  used  to  dis- 
tribute their  obscene  wares.  To  exclude  from  the  statute  all 
letters  which,  to  the  outward  appearance,  are  harmless,  would 
destroy  its  efficacy,  for,  everything  would  then  take  the  form 
of  a  sealed  letter.  It  is  not  the  form  in  which  the  matter  is 
mailed,  but  the  character  of  the  matter  itself,  which  fixes  the 
criminality  of  the  act. 

The  last  ground  of  objection  rests  upon  the  fact,  admitted 
here,  that  the  subject-matter  charged  in  the  indictment  as  a 
notice  was  a  written  slip  of  paper,  without  address  or  signa- 
ture, mailed  by  the  accused  in  answer  to  a  letter  received  by 
him  asking  for  the  information  which  is  given  in  writing  upon 
the  slip  of  paper.  It  is  not  disputed  that  the  writing  on  the 
slip  gives  information  as  to  how  one  of  the  prohibited  articles 
may  be  obtained,  but  it  is  contended  that  such  a  writing  is  not 
a  "  notice,"  within  the  meaning  of  the  statute,  because  it  was 
not  volunteered,  but  sent  in  reply  to  an  inquiry.  No  such 
limited  signification  as  is  contended  for  can  be  given  to  the 
word  "notice."  "Notice"  means  "information,  by  whatever 
means  communicated;  knowledge  given  or  received;"  also, 
"a  paper  that  communicates  information."  {Webster's  and 
Worcester's  Dictionaries^  The  paper  in  question  is  within 
this  definition.  It  gives  the  information  specified  by  the  Act, 
and  is  plainly  within  the  statute,  for,  by  its  terms,  the  statute 
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covers  every  kind  of  notice,  whereby  is  given,  either  directly 
or  indirectly,  information  such  as  this  slip  affords. 

It  is  said,  that,  unless  some  such  limitation  be  given  to  the 
language  of  the  statute,  medical  advice  given  by  a  physician  in 
reply  to  the  inquiry  of  a  patient  would  be  excluded  from  the 
mails.  It  is  not  seen  that  any  considerable  inconvenience 
would  arise  if  such  were  the  result,  as  other  means  of  commu- 
nication may  be  resorted  to  by  physicians,  while  it  is  plain  that 
any  attempt  to  exclude  information  given  by  medical  men 
from  the  operation  of  the  statute  would  afford  an  easy  way  of 
nullifying  the  law.  If  the  intention  had  been  to  exclude  the 
communications  of  physicians  from  the  operation  of  the  Act, 
it  was,  certainly,  easy  to  say  so.  In  the  absence  of  any  words 
of  limitation,  the  language  used  must  be  given  its  full  and 
natural  significance,  and  held  to  exclude  from  the  mails  every 
form  of  notice  whereby  the  prohibited  information  is  con- 
veyed. 

Befijamin  B,  Foster^  {Assistant  District  Attorney),  for 
the  United  States. 


Thomas  Harland,  for  the  defendant. 


B.  Huntington  Wright  vs.  Levi  Blakeslee. 

• 

Under  §  127  of  tho  Act  of  June  80th,  1864,  (13  U.  8.  8Utt.  at  Large,  287,)  where, 
under  the  wiU  of  a  testator  who  died  before  the  Act  was  passed,  a  person 
became  beneficially  entitled  in  possession,  after  the  Act  was  passed,  to  real 
estate,  upon  the  death  of  another  person  who  died  after  the  Act  was  passed, 
and  who  had  by  such  will  a  lifd  estate  in .  such  real  estate :  Held^  that  such 
beneficial  interest  in  possession  was  a  "succession "  conferred  by  such  will, 
and  was  subject,  under  §  133  of  said  Act,  to  a  succession  tax. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  June  20th,  1876.) 
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This  was  an  action  of  assumpsit,  to  recorer  the  amount  of 
a  succession  tax,  paid  under  protest,  assessed  upon  the  assignors 
of  the  plaintiff.     It  was  tried  by  the  Court  without  jury. 

Hislei/y  Stoddard  <&  Matteson^  for  the  plaintiff. 

Richard  Crowl^^  {JDistrict  Attorney^  for  the  defendant. 

Wallace,  J.  Section  127  of  the  Act  of  June  30th,  1864, 
(13  U,  S.  Stat,  at  Large^  287,)  provides,  "  that  every  past  or 
future  disposition  of  real  estate,  by  will,  deed  or  laws  of 
descent,  by  reason  whereof  any  person  shall  become  beneficially 
entitled,  in  possession  or  expectancy,  to  any  real  estate,  or 
the  income  thereof,  upon  the  death  of  any  person  dying  after 
the  passing  of  this  Act,  shall  be  deemed  to  confer  on  the  per- 
son entitled  by  reason  of  any  such  disposition  a  '  succession,' 
and  the  term  '  successor '  shall  denote  the  person  so  entitled ; 
and  the  term  '  predecessor '  shall  denote  the  grantor,  testator, 
ancestor,  or  other  person,  from  whom  the  interest  of  the  suc- 
cessor has  been  or  shall  be  derived."  Section  133  declares, 
that  *'  there  shall  be  levied  and  paid  to  the  United  States,  in 
respect  of  every  such  succession  as  aforesaid,  according  to  the 
value  thereof,  the  following  duties,  viz. :  where  the,  successor 
shall  be  the  lineal  issue,  or  lineal  ancestor,  of  the  predecessor, 
a  duty  at  the  rate  of  one  dollar  per  centum  upon  such  value." 
The  assignors  of  the  plaintiff  were  the  children  of  Henrietta 
Huntington,  a  devisee  under  the  will  of  her  father,  by  reason 
of  a  provision  in  his  will  substantially  as  follows :  "  In  case 
my  daughter  Henrietta  shall,  at  the  time  of  my  decease,  be 
Jerne  covert^  I  give  and  devise  unto  my  executors  one  other 
of  the  said  equal  parts  or  shares  of  the  residue  of  my  estate, 
in  trust  to  receive  the  rents  and  profits,  and  apply  the  same  to 
her  sole  and  separate  use  during  the  term  of  her  natural  life, 
and,  at  her  decease,  if  she  shall  leave  issue  her  surviving,  I 
devise  the  said  share  to  her  issue,  their  heirs  and  assigns,  in 
full  and  absolute  possession."  The  testator  died  in  1846,  said 
Henrietta  being  a  feme  covert.    She  died  after  the  passage 
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of  the  Act.  These  being  tbe  facts,  the  assessor  insisted  upon 
payment  of  a  tax  of  one  dollar  j}er  centum  on  the  value  of  the 
succession. 

It  seems  very  clear,  that,  by  a^past  disposition  of  real  estate 
by  will,  the  assignors  of  the  plaintiff  had  a  vested  estate  in 
expectancy  during  the  life  of  their  mother,  and,  upon  her 
death,  after  the  Act  was  passed,  became  "  beneficially  entitled 
in  possession  "  to  the  real  estate.  The  concurrence  of  these 
conditions  conferred  on  the  issue  a  succession,  and  made  them 
successors,  within  the  plain  definition  of  section  127.  The 
argument  for  the  plaintiff  is,  that  the  person  creating  the 
estate,  or  from  whom  it  is  derived,  must  die  after  the  passing 
of  the  Act,  to  confer  the  succession  defined.  Such  is  not  the 
language  of  the  section.  It  suffices,  if,  by  the  death  of  any 
person  dying  after  the  passing  of  the  Act,  the  devisee  becomes 
beneficially  entitled  in  possession  to  the  estate.  By  the  death 
of  the  mother,  the  children,  who  theretofore  had  an  estate  in 
expectancy,  became  beneficially  entitled  in  possession.  It 
seems  equally  clear,  that,  if  the  testator  had  died  after  the 
passage  of  the  Act,  the  mother  and  children  living,  a  tax  as 
upon  an  estate  in  expectancy  would  have  accrued  against  the 
children.  In  such  case,  under  section  129,  the  tax  would 
have  been  apportioned  between  the.  mother  and  children,  and, 
if  she  had  subsequently  died,  the  Act  being  still  in  force,  a 
new  succession  tax  upon  the  value  of  her  interest  would  have 
been  payable  by  the  children.  The  Act  is  carefully  framed, 
and  the  most  comprehensive  terms  are  employed,  to  meet 
every  case  where  a  beneficial  interest,  either  expectant  or  in 
possession,  devolves  upon  a  devisee.  The  language  is  so  clear, 
and  the  conditions  which  constitute  the  definition  of  a  "  suc- 
cession "  and  a  "  successor  "  are  so  plain  and  exact,  that  argu- 
ment drawn  from  other  sections  of  the  Act  is  unavailing.  The 
duty  of  one  dollar  per  centu7)i  was  due  to  the  United  States. 
The  assessor  properly  added  a  penalty  of  fifty  per  centuniy  as 
a  penalty  for  refusal  to  make  return.  Such  penalty  is  im- 
posed by  the  amendment  made  to  section  118  by  the  Act  of 
March  2d,  1867,  (14  U.  S.  Stat  at  Large^  479,)  where  the  per- 
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son  who  should  make  return  wilfully  neglects,  or  where  such 
person  refuses,  to  make  return.  A  neglect  to  make  return  is 
not  necessarily  wilful ;  a  refusal  is,  or,  at  any  rate,  is,  by  the 
statute,  made  equivalent  to,  a  wilful  neglect. 

These  conclusions  are  decisive  against  the  plaintiff,  and 
judgment  is  ordered  for  the  defendant. 


Manassah  Bailey  vs.  The  Town  of  Lansing. 
John  J.  Stewart  vs.  The  Same. 

By  a  statute  of  New  York,  the  county  judge  was  authorized,  on  a  peiitioD  by  a 
specified  number  of  taz-pnyers,  to  ascertain,  by  judicial  inquiry,  whether  the 
majority  of  the  tax-payers  of  a  town,  in  number  and  in  taxable  property,  de- 
sired the  town  to  issue  its  bonds  in  aid  of  a  railroad  company,  and,  if  he 
ascertained  such  to  be  the  case,  he  was  authorized  to  appoint  three  commis- 
sioners to  execute  and  issue  bonds  in  behalf  of  the  town,  and  invest  them  in 
the  slock  or  bonds  of  the  company.  On  a  petition  and  proofs,  the  county 
judge  adjudged  that  the  bonds  should  be  issued  by  a  town,  and  appointed 
commissioners  to  do  so.  Opposing  tax-payers  obtained  a  writ  of  certiorari 
for  the  review  by  the  Supreme  Court  of  the  State  of  the  decision  of  the 
county  judge.  After  the  writ  had  been  issued,  and  the  commissioners  and 
the  company  had  had  notice  of  it,  they  executed  the  bonds  and  delivered 
them  to  the  company.  The  Supreme  Court  reversed  the  judgment.  The 
bonds  had  interest  coupons,  and  B.  subsequently  brought  suit  against  the 
town  on  some  of  the  coupons.  It  did  not  appear  how  he  acquired  title  to  the 
coupons,  or  whether  he  ever  owned  the  bonds  to  which  the  coupons  belonged, 
although  it  appeared  that  he  had  the  coupons  in  his  possession  before  they 
fell  due :  Held,  that  he  was  not  entitled  to  recover. 

The  issue  of  the  certiorari  suspended  the  operation  of  the  judgment,  and  thft 
company  acquired  no  title  to  the  bonds,  which  they  could  enforce  as  against 
the  town. 

It  appearing  that  the  bonds  were  issued  in  fraud  of  the  rights  of  the  town,  the 
burden  was  upon  B.  to  show  that  he  was  a  purchaser  of  the  coupons  in  good 
faith  and  for  value. 

But,  certain  of  the  bonds,  with  their  coupons,  having  come  into  the  hands  of  E., 
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as  a  holder  of  them  for  value,  before  maturity,  and  then  having  passed  to  S., 

it  was  held,  that  S.  was  entitled  to  recover  in  a  suit  on  6om«  of  such  coupons, 

against  the  town. 
Yarious  defences  overruled,  as  against  S.,  as  a  bona  fide  holder. 
The  reversal  of  the  judgment  of  the  county  judge  could  not  invalidate  the  title 

of  a  bona  fide  purchaser. 

(Before  Wallacb,  J.,  Northern  District  of  New  York,  June  20tb,  1876.) 

Wallace,  J.  The  suit  by  Bailey  is  brought  upon  interest 
coupons  originally  attached  to  bonds  issued  in  aid  of  the 
Cayuga  Lake  Bailroad  Company,  by  commissioners  appointed 
for  that  purpose  by  the  county  judge  of  Tompkins  county, 
under  the  provisions  of  the  bonding  acts  of  1869,  1870  and 
1871,  of  the  State  of  New  York,  {Laws  of  1869,  p.  2303 ; 
Laws  of  1870,  p.  2049 ;  Laws  of  1871,  p.  2115.)  These 
Acts  authorize  the  county  judge,  upon  the  presentation  of  a 
petition  by  the  requisite  number  of  the  tax-payers  of  the  coun- 
ty, to  ascertain,  by  judicial  inquiry,  if  the  majority  of  the  tax- 
payers, in  number  and  in  taxable  property,  desire  the  town  to 
issue  its  bonds  in  aid  of  the  railroad,  and,  if  he  ascertains  such 
to  be  the  case,  authorizes  him  to  appoint  three  commissioners 
to  execute  and  issue  bonds  in  behalf  of  the  town,  and  invest 
them  in  the  stock  or  bonds  of  the  railroad  company.  The 
county  judge  having  entertained  the  petition  of  the  tax-payers, 
and  taken  proofs,  adjudged  that  the  bonds  should  be  issued, 
and  appointed  commissioners  for  the  purpose.  Opposing  tax- 
payers contest^  the  proceedings,  and,  pursuant  to  the  statute, 
obtained  a  writ  of  certiorari^  for  the  review  of  the  decision  of 
the  county  judge  by  the  Supreme  Court  of  the  State.  Upon 
review,  the  Supreme  Court  reversed  the  judgment.  This  re- 
versal, in  legal  effect,  vacated  the  entire  proceedings  taken 
before  the  county  judge.  The  certiorari  was  the  common 
law  writ.  After  it  was  issued,  and  notice  thereof  given  to  the 
commissioners,  and  before  the  commissioners  had  taken  the 
oath  of  oflBce  required  by  law,  preliminarily  to  entering  upon 
the  duties  of  their  trust,  they  executed  and  delivered  the  bonds 
to  the  railroad  company,  the  latter  having  full  notice  of  the 
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certiorari  and  giving  to  the  commissioners  a  bond  of  indem- 
nity. 

It  does  not  appear  how  the  plaintiff  acquired  title  to  the 
coupons  in  suit,  but  it  does  appear  that  they  were  in  his  pos- 
session before  they  fell  due.  It  does  not  appear  whether  or 
not  he  ever  owned  the  bonds  to  which  the  coupons  were  orig- 
inally attached.  Upon  the  facts,  I  do  not  think  the  plaintiff 
is  entitled  to  recover.  The  bonds  were  originally  negotiated 
between  the  commissioners  and  the  railroad  company  in  viola- 
tion of  good  faith.  The  parties  to  the  transaction  were  aware 
that  proceedings  were  pending  to  annul  the  authority  of  the 
commissioners  to  issue  the  bonds.  When  the  certiorari  issued, 
the  judgment  and  the  proceedings  upon  which  it  was  founded 
were  removed  to  the  Supreme  Court,  and  the  effect  was,  that 
all  proceedings  under  the  judgment,  which  had  not  actually 
been  put  in  motion,  would  be  suspended.  The  decisions  in 
this  State  are  uniform,  that,  upon  the  allowance  of  a  certio7*ariy 
the  effect  of  the  judgment  which  it  is  taken  to  review,  except 
in  the  single  case  of  an  execution  already  issued  and  in  the 
process  of  being  executed,  is  suspended  as  to  all  proceedings 
under  it  and  as  to  all  collateral  matters.  The  judgment  is  not 
even  evidence  in  a  case  between  the  same  parties.  It  is  as 
completely  suspended  as  though  it  had  never  been  rendered. 
{Launit3  v.  Dixon^  5  Sandf.,  249 ;  Coiiover  v.  Devlin^  24 
Barh,^  636.)  Under  these  circumstances,  the  commissioners 
were  no  more  justified  in  attempting  to  issue  bonds  in  behalf 
of  the  town  than  they  would  have  been  if  their  agency  had 
been  revoked ;  and  the  railroad  company,  having  knowledge  of 
the  facts,  acquired  no  title  to  the  bonds,  which  they  could  en- 
force as  against  the  town.  The  case  is  not  analogous  to  that 
where  property  has  been  sold  under  an  execution  upon  a  judg- 
ment subsequently  reversed.  I  do  not  intend  to  intimate, 
that,  if  the  bonds  had  been  issued  by  the  commissioners  after 
the  certiorari^  and  had  come  to  the  hands  of  an  innocent  pur- 
chaser, the  latter  would  have  acquired  no  title.  Although  the 
authority  of  the  commissioners  to  act  as  agents  of  the  town 
was  suspended,  such  a  purchaser  would  acquire  the  rights  of  a 
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Jxyiuifide  holder  of  commercial  paper,  and  could  recover  against 
the  principal  as  though  the  authority  once  conferred  upon  the 
agent  had  never  been  revoked.  But,  in  such  case,  it  would  be 
incumbent  upon  the  plaintiff  to  show  that  he  had  purchased 
innocently,  relying  upon  the  ostensible  authority  of  the  agent. 
{Goddington  v.  Bay^  20  Johna.^  637.) 

These  views  lead  to  the  conclusion,  that,  when  it  appeared 
that  the  bonds  were  issued  in  fraud  of  the  rights  of  the  defend- 
ant, the  burden  was  cast  upon  the  plaintiff  to  show  that  he  was 
a  purchaser  in  good  faith  and  for  value.  He  could  not  rest 
upon  the  presumption  derived  from  his  possession  of  the 
coupons  before  they  became  due.  {Rogers  v.  Morton^  12 
Wend.,  484;  Smith  v.  Sac  County,  11  Wall,  139.) 

Judgment  is  ordered  for  the  defendant,  in  the  suit  by 
Bailey. 

The  suit  by  Stewart  differs  from  the  one  by  Bailey,  in  that 
it  appears  that  the  bonds  were  pledged  as  collateral,  in  Februa- 
ry, 1873,  to  Elliott,  Collins  &  Co.,  of  Philadelphia,  and  sold 
bv  them  after  consultation  with  the  officers  of  the  railroad 
company.  Elliott,  Collins  &  Co.  were  holders  for  value  and 
before  maturity,  and  their  sale  to  satisfy  the  pledge  conveyed 
their  title  to  the  purchaser.  Whether  the  plaintiff  was  the 
purchaser  from  them  directly,  or  not,  is  not  clear ;  but,  how- 
ever this  may  be,  he  succeeds  to  all  the  rights  of  Elliott,  Col- 
lins &  Co.,  and  occupies  the  position  of  a  iona  fde  pur- 
chaser. 

As  against  a  hona  fide  holder  of  the  coupons,  none  of  the 
defences  interposed  are  tenable.  Most  of  these  defences  are 
unavailing,  within  the  doctrine  of  Munson  v.  The  Town  of 
Lyons,  (12  Blatohf,  C.  C.  R,,  539.)  The  petition  upon  which 
the  county  judge  took  cognizance  of  the  proceedings  for 
bonding  the  town  was  sufficient  to  call  for  the  exercise  of  his 
judicial  judgment ;  and,  in  an  action  on  the  bonds  by  a  hona 
fide  holder,  this  determination  is  conclusive. 

It  is  urged,  that  there  was  no  organized  railroad  company 
in  behalf  of  which  the  town  could  extend  its  aid,  because  the 
articles  of  association  fail  to  state  the  counties  through  which 
it  is  to  run,  as  required  by  the  General  Eaib'oad  Act  under 
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which  it  is  organized,  and  specify  only  the  termini  of  the  road. 
I  am  utterly  unable  to  appreciate  the  argument.  The  road 
was  actually  organized^  and  if,  in  the  manner  of  its  organiza- 
tion, it  failed  to  comply  with  such  provisions  of  the  statute, 
this  could  only  be  taken  advantage  of  by  the  sovereign  power ; 
and  after  its  corporate  existence  has  been  recognized  by  two 
subsequent  Acts  of  the  Legislature,  it  would,  I  think,  be  too 
late  for  the  State  to  ajssail  it. 

It  is  also  urged,  that  the  bonds,  when  issued,  were  not 
sealed.  I  do  not  stop  to  inquire  whether  they  were  required 
to  be  sealed.  It  suffices  that  there  is  no  sufficient  evidence  to 
show  that  they  were  not.  The  testimony  of  witnesses,  that 
they  do  not  remember  to  have  seen  seals  on  the  bonds  when 
they  .were  delivered,  in  the  absence  of  any  pretence,  even,  that 
their  attention  was  directed  to  the  circumstance  whether  the 
seals  were  on,  is  entirely  insufficient  to  authorize  the  conclo- 
flion  that  the  offence  of  forgery  has  been  committed  by  any 
one. 

It  is  also  urged,  that  the  bonds  contravene  the  statute 
under  which  they  were  issued,  because  not  payable  at  the  time 
required  by  it.  The  Act  of  1871  does  not  repeal  section  four 
of  the  Act  of  1869,  but  confers  the  right  to  issue  bonds  paya- 
ble in  less  than  thirty  years,  and,  when  thus  issued,  they  are 
subject  to  the  condition  therein  imposed.  But,  the  right  to 
issue  pursuant  to  the  terms  of  the  first  Act  still  exists,  and  the 
bonds  in  suit  conform  to  the  terms. 

The  reversal  of  the  judgment  of  the  county  judge  by  the 
Supreme  Court  cannot  invalidate  the  title  of  a  hona  fide  pur- 
chaser. The  bonds  had  been  issued  and  put  in  circulation 
prior  to  the  reversal.  The  judgment  was  effectual  when  they 
were  put  in  circulation.  After  they  were  given  currency,  no 
decision  of  the  Court  could  strip  them  of  their  negotiable 
character. 

Judgment  is  ordered  for  Stewart. 

James  R.  CoXj  for  the  plaintiffs. 
Milo  Goodrich,  for  the  defendant. 
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jA3fES  H.  Murray  vs,  Chester  A.  Arthur. 

Imported  goods  were  seized  by  a  collector  of  customs,  as  forfeited  to  the  United 
States  for  underTaluation.  Their  appraised  7alue  exceeded  by  more  than  10 
per  cent,  their  entered  yalue,  and  they  thereby  became  liable  to  20  per  cent, 
additional  duty.  They  were  proceeded  against  and  taken  into  custody  by 
the  marshal,  under  process.  Under  proceedings  for  a  remission  of  the  fori- 
feiture,  the  Secretary  of  the  Treasury  remitted  it,  on  condition  that  the  im- 
porter should  pay  the  costs  and  the  duties  on  the  goods,  if  they  were  due,  or 
give  bond  to  export  the  goods.  He  elected  to  giye  bond,  but  the  collector 
refused  to  permit  the  goods  to  be  delivered  until  the  importer  had  paid  the 
20  per  eeiU.  additional  duty.  He  paid  it  and  brought  this  suit  to  recover  it 
back :  Seld,  that  the  exaction  was  illegal,  and  that  the  plaintiff  was  ei^titled 
to  recover. 

Where  a  forfeiture  is  remitted  by  the  Secretary  of  the  Treasury,  pursuant  to 
the  statute  authorizing  him  to  do  so,  the  cause  of  forfeiture  is  released. 

A  fulfilment  of  the  conditions  imposed  in  a  warrant  remitting  a  forfeiture  is 
equivalent  to  a  satisfactioD  of  the  cause  of  action  which  constituted  the 
ground  of  seizure. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  June  22d,  1876.) 

Wallace,  J.  The  plaintiflE  imported  certain  merchandise 
into  the  port  of  New  York,  the  value  of  which  in  the  princi- 
pal markets  of  the  country  from  which  it  was  imported  was 
fonnd  by  the  appraiser  to  exceed  by  more  than  ten  per  cent 
the  invoice  or  entered  value.  Thereupon  the  merchandise  was 
seized  by  the  collector  of  customs,  proceedings  were  instituted 
for  its  condemnation,  and  it  was  taken  by  the  marshal  into 
custody,  under  process.  The  plaintiff  then  presented  a  petition 
to  the  District  Judge,  praying  a  remission  of  the  forfeiture, 
and,  the  same  having  been  transmitted  to  the  Secretary  of  the 
Treasury,  the  Secretary,  after  consideration,  issued  his  warrant, 
remitting  all  the  right  and  claim  of  the  United  States  to  the 
forfeiture,  upon  condition  that  the  plaintiff  pay  the  costs  of 
the  proceedings  for  forfeiture,  &c.,  and  the  duties  on  the 
merchandise,  if  any  were  due,  or  give  bond  to  export  the 
merchandise  without  the  limits  of   the  United  States.     The 
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plaintiff  elected  to  give  bond  to  export  the  merchandise ;  the 
defendant,  as  collector,  refused  to  permit  the  delivery  of  the 
goods  until  the  payment  of  the  penal  duty  of  twenty  per 
centum  ad  valorem^  which  accrued  by  reason  of  the  underval- 
uation. It  is  now  insisted,  for  the  defendant,  that  the  mer- 
chandise, after  the  remission,  was  subject,  as  before  the  seizure, 
to  the  additional  duty.  In  support  of  this  position,  it  is  urged, 
that  the  Secretary  of  the  Treasury  had  no  power  to  remit  this 
duty,  because  it  was  not  a  fine,  penalty,  or  forfeiture,  and  that 
he  had  no  power  to  authorize  the  merchandise  to  be  entered 
or  exported  for  drawback,  because  it  had  beeen  withdrawn 
from  the  custody  of  the  oflBcers  of  the  customs,  and  was  in 
the  custody  of  the  marshal,  under  the  process  of  the  Court. 
The  proceedings  for  the  forfeiture  of  the  plaintiff's  mer- 
chandise were  predicated  upon  the  same  grounds  as  those 
which  subjected  the  merchandise  to  the  additional  duty.  It  is 
conceded  by  the  counsel  for  the  defendant,  that,  if  these  pro- 
ceedings had  been  prosecuted  to  judgment  and  sale,  no  claim 
for  the  additional  duty  could  thereafter  have  been  maintained 
by  the  United  States.  This  concession  is  fatal  to  the  right  to 
insist  upon  the  additional  duty,  under  the  facts  of  this  case  ; 
because,  in  my  judgment,  where  the  forfeiture  is  remitted 
pursuant  to  the  statute  authorizing  the  Secretary  of  the  Treas- 
ury to  do  so,  the  cause  of  forfeiture  is  effectually  released  to 
the  claimant.  The  statute  which  authorizes  the  remission 
proceeds  upon  the  theory,  that  the  property  seized  has  become 
subject  to  forfeiture ;  and  the  power  granted  to  the  Secretary 
of  the  Treasury  is  given  upon  the  assumption  that  the  United 
States  had  acqtlired  title  to  the  property,  which  may  be  re- 
leased to  the  claimant  upon  such  conditions  as  the  Secretary 
may  see  fit  to  impose.  The  claimant,  by  petitioning  for  a 
remission,  concedes  that  his  title  has  been  divested,  and  ap- 
peals to  the  discretion  of  the  Secretary.  "When  he  fufils  the 
conditions  imposed  by  the  latter,  he  is  restored  to  his  right  of 
property  and  of  possession,  and  is  entitled  to  an  order  of  the 
Court,  if  necessary,  to  carry  the  terms  of  remission  into 
effect.     The  fulfilment  of  the  conditions  of  the  remission  is 
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equivalent  to  a  satisfaction  of  the  cause  of  action  which  con- 
stituted the  ground  of  seizure.  Unless  this  is  the  legal  effect 
of  the  remission,  the  claimant  received  his  property  subject 
to  another  proceeding  for  forfeiture  for  the  same  cause — a  con- 
elusion  too  unreasonable  to  merit  discussion.  The  power  con- 
-f erred  on  the  Secretary  of  the  Treasury  to  remit  a  forfeiture, 
necessarily  includes  the  authority  to  discharge  the  cause  of 
action.  If  he  had  seen  fit,  he  could  have  required  the 
payment  of  the  additional  duty  as  one  of  the  conditions  of 
the  remission.  If  he  had  done  so,  and  the  condition  had  been 
fulfilled,  it  would  not  be  claimed  that  the  merchandise,  never- 
theless, remained  still  subject  to  the  duty.  If  the  merchandise 
would  have  been  released  by  the  imposition  and  fulfilment  of 
such  condition,  it  is  by  the  fulfilment  of  any  other  condition 
imposed  by  the  Secretary.  The  terms  of  the  remission  are 
confided  to  his  discretion  solely.  Whether  the  additional 
duty  be  regarded  as  a  penalty  upon^  the  importer,  or  as  a  duty 
not  in  the  nature  of  a  penalty,  is  not  material.  The  power 
conferred  upon  the  Secretary  of  the  Treasury  to  release  the 
cause  of  action  upon  such  conditions  as  to  him  may  seem 
meet,' authorizes  him  to  exact  or  to  dispense  with  payment  of 
penalty  or  duty.  If  he  exacts  it,  the  amount  cannot  be  again 
exacted  by  the  collector.  If  he  dispenses  with  it,  he  has  done 
so  in  the  exercise  of  the  discretion  vested  in  him  by  the  stat- 
ute.    Judgment  is  ordered  for  the  plaintiff. 

Stephen  G.  Clarke^  for  the  plaintiff. 

Oeorge  BlisSy  (District  Attorney^  for  the  defendant. 
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James  Gatjtibb  and  another  vs.  Chester  A.  Arthur. 

By  section  18  of  the  Act  of  June  80th,  1864,  (13  U.  8.  Sia\  at  Large,  216,)  all 
goods,  wares  and  merchaDdise  of  the  growth  or  produce  of  countries  east  of 
the  Cape  of  Good  Hope,  (except  raw  cotton,)  when  imported  from  places 
west  of  the  Cape  of  Good  Hope,  were  subjected  to  a  discrimioating  "  duty  of 
ten  per  centum  ad  valorem,  in  addition  to  the  duties  imposed  on  any  such 
articles  when  imported  directly  from  the  place  or  places  of  their  growth  or 
production."  By  section  5  of  the  Act  of  June  6th,  1872,  (17  Id.,  233,)  certain 
articles  were  declared  to  be  "  exempt  from  duty."  The  Act  of  1872  did  not 
have  the  effect  to  repeal  the  Act  of  1864,  so  as  to  exempt  from  such  discrim- 
inatiog  duty  articles  falliug  within  the  description  in  the  Act  of  1864,  al- 
though they  were  articles  made  exempt  from  duty  by  the  Act  of  1872. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  June  22d,  1876.) 

Wallace,  J.  The  plaintiffs  imported  plumbago  and  cit- 
ronella,  the  produce  of  a  country  east  of  the  Cape  of  Good 
Hope,  in  a  French  vessel,  from  the  British  possessions  west  of 
the  Cape  of  Good  Hope.  By  section  18  of  the  Act  of  June 
30th,  1864,  (13  U.  S.  Stat,  at  Large^  216,)  these  products,  thus 
imported,  were  subject  to  a  dificriminating  "  duty  of  ten  per 
centum  ad  valorem^  in  addition  to  the  duties  imposed  on  any 
such  articles  when  imported  directly  from  the  place  or  places 
of  their  growth  or  production."  By  section  5  of  the  Act  of 
June  6th,  1872,  (17  Id.^  233,)  certain  enumerated  articles, 
among  which  are  plumbago  and  citronella,  were  declared  to  be 
"  exempt  from  duty."  The  plaintiffs'  importation  having 
been  made  after  the  last  Act  took  effect,  and  the  defendant,  as 
collector  of  the  port  of  New  York,  having  exacted  the  dis- 
criminating duty  of  ten  per  centunij  the  plaintiffs  bring  this 
action  to  recover  the  sum  thus  exacted. 

The  case  presents  the  question,  whether  the  Act  of  1872 
repeals  by  implication,  as  to  articles  placed  on  the  free  list,  the 
Act  of  1864.  A  repeal  by  implication  is  not  favored,  and  the 
earlier  Act  remains  in  force  unless  the  later  is  manifestly  re- 
pugnant to  and  inconsistent  with  it.    Both  Acts  must  stand  if 
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both  can  be  given  effect  as  to  the  particular  application  in- 
volved. This  may  be  done  by  exempting  the  articles  placed 
•on  the  free  list,  except  when  imported  under  the  special  cir- 
cumstances which  subject  all  importations  to  a  discriminating 
duty. 

Viewing  the  question  as  though  the  earlier  and  later  Acts 
had  been  passed  at  the  same  time,  and  made  separate  section£| 
of  a  comprehensive  tariff  code,  would  there  be  any  reasonable 
doubt  that  articles  not  otherwise  dutiable  would  be  subject  to 
the  discriminating  duty  ?  It  would  seem  evident  that  it  was 
the  legislative  intent  to  lay  a  duty  on  all  products  of  the 
growth  of  countries  east  of  the  Cape  of  Good  Hope,  without 
regard  to  the  consideration  whether  or  not  such  products  were 
otherwise  dutiable,  because,  it  is  imposed  on  such  as  are  other- 
wise subject  to  a  very  low  duty,  as  well  as  upon  those  subject 
to  the  highest  duty.  The  discrimination  regards  solely  the 
commerce  which  is  the  subject  of  the  provision.  Acts  impos- 
ing discriminating  duties  are  retaliatory  measures,  designed  to 
countervail  the  unfriendly  or  illiberal  policy  of  foreign  powers 
towards  our  own  commerce,  and  to  coerce  the  removal  of.  ob- 
noxious restrictions  Which  have  been  placed  upon  it,  and  to 
this  end  the  interests  of  our  own  consumers  are  subordinated 
or  ignored. 

Upon  the  argument,  it  was  urged  that  the  discriminating 
duty  is  imposed  only  on  articles  otherwise  dutiable,  and  does 
not  apply  where  no  other  duty  is  imposed,  and  that  the  lan- 
guage used  is  so  clear  as  to  leave  no  room  for'deductions based 
upon  general  principles  of  construction,  or*  predicated  upon 
the  general  theory  of  such  statutes.  If  the  duty  were  one  "in 
addition  to  the  duties  now  imposed  by  law,"  there  would  be 
room  for  fair  argument  that  it  was  intended  to  be  applicable 
only  to  articles  otherwise  dutiable.  But,  such  is  not  the  lan- 
guage. The  duty  imposed  is  in  addition  to  the  duties  imposed 
upoli  the  products  "  when  imported  directly  from  the  place  or 
places  of  their  growth  or  production."  There  are  no  duties 
imposed  specifically  on  any  products  "  when  imported  directly 
from  the  place  of  their  growth  or  production ; "    and,  if  the 
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argument  is  Bound,  it  would  result  that  no  products  are  snV 
ject  to  the  discriminating  duty.  There  is  nothing,  therefore, 
in  the  language  used,  to  indicate  that  any  distinction  between 
products  dutiable  and  not  dutiable  was  present  in  the  minds  of 
the  law  makers,  when  they  imposed  the  discriminating  duty^ 
Judgment  is  ordered  for  the  defendant. 

Ahram  Wahemariy  for  the  plaintiflEs. 

George  Bliss,  {District  Attorney,)  for  the  defendant. 


Joseph  P.  Cooper  vs.  The  Town  of  Thompson. 


A  sttftnte  yalidated  the  action  of  commissioners  in  issuing  the  bonds  of  a  townr 
in  aid  of  a  railroad  company,  and  in  exchanging  them  for  the  stock  of  the 
company,  and  declared  that  no  bonds  held  by  any  person  "  in  good  faith  or 
for  a  valuable  consideration"  should  be  void  or  voidable  by  reason  of  any 
defect  or  omission  in  the  consents  of  the  tax-payers,  but  that  the  bonds  should 
be  as  valid  as  if  such  defect  or  omission  had  not  occurred,  provided  that  any 
exchange  of  the  bonds  for  such  stock  was  mode  at  the  par  value  of  the  bonds. 
Certain  of  the  bonds  had  been  exchanged  for  stock  of  the  company  at  par 
value.    Afterwai^^s  they  were  sold  at  a  discount  to  A.,  who  sold  them  to  T. 
He  pwned  them  When  the  l^alizing  Act  was  passed,  and  subsequently  de- 
tached certain  coupons  from  them,  and  sold  such  coupons  to  G.      In  a  suit  by 
C,  to  recover  the  amount  of  such  coupons,  against  the  town :  Ildd, 

(1.)  The  Legislature  had  power  to  validate  the  bonds ; 

(2.)  The  fact  that  the  bonds  stated,  upon  their  face,  that  they  were  issued  in 
exchange  for  stock,  while  the  original  statute  only  authorized  them  to  be  ne- 
gotiated for  cash  and  at  par  value,  did  not  affect  the  position  of  C,  as  a  holder 
in  good  faith,  of  the  coupons,  he  being  a  purchaser  of  them  for  value,  nor  was 
such  position  affected  by  the  fact  that  C,  when  he  bought  the  coupons,  was- 
aware  that  the  town  contested  its  liability  upon  the  bonds ; 

(8.)  The  legalizing  Act  validated  all  bonds  that  were  originally  exchanged  at 
par  value  for  the  stock,  unless  the  subsequent  purchaser  of  them  had  notice  of 
the  illegality  in  their  issue,  and  did  not  part  with  value  on  his  purchase. 
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The  holder  of  a  coupon  payable  to  bearer  is  not  an  assignee  of  the  cause  of  ac- 
tion, within  the  let  section  of  the  Act  of  March  8d,  1875,  (18  U.  S.  Stat,  at 
Large,  470.) 

A  coupon  payable  to  bearer  is  a  promissory  note  negotiable  by  the  law  mer- 
chant, within  said  Ist  section. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  June  22d,  1876.) 


Wallace,  J.  Conceding,  for  the  purposes  of  this  case, 
that  the  bonds  to  which  the  coupons  in  suit  were  originally  at- 
tached were  issued  in  contravention  of  the  statute  {Act  of 
May  Uh,  1868,  Laws  of  New  York,  of  1S6S,  p.  1128)  which 
authorized  the  town  to  lend  its  aid  to  the  railroad,  the  defence 
is  untenable,  by  force  of  the  Act  {Act  of  April  28th,  1871, 
Zaws  of  New  York,  of  1871,  p.  1838)  legalizing  the  acts  of 
the  commissioners  in  issuing  and  disposing  of  the  bonds.  That 
Act  validates  the  action  of  the  commissioners  in  issuing  the 
bonds,  and  in  exchanging  them  for  the  stock  of  the  railroad 
company,  and  declares  that  no  bonds  held  by  any  person  "  in 
good  faith,  or  for  a  valuable  consideration,  shall  be  void  or 
voidable  by  reason  of  any  defect  or  omission  in  the  consents  in 
writing  of  the  tax-payers,  *  *  *  but  that  the  said  bonds 
shall  be  as  valid  and  effectual  for  every  purpose,  as  if  such  de- 
fect or  omission  had  not  occurred,  provided,  that  such  or  any 
exchange  of  bonds  made  by  said  commissioners  for  the  stock  of 
said  company  was  made  at  the  par  value  of  the  said  bonds."  It 
is  in  proof  that  the  bonds  were  exchanged  for  stock  of  the  rail- 
road company  at  par  value ;  that,  very  soon  after  they  were 
issued,  they  were  bought  by  the  Atlantic  Savings  Bank  for 
eighty-two  and  a  half  cents  of  their  par  value,  with  interest 
accrued  ;  that  the  Savings  Bank  sold  them  shortly  afterwards 
to  Mr.  Toucey,  who  owned  them  when  the  legalizing  Act  was 
passed,  and  that  he  subsequently  detached  the  coupons  in  suit, 
and  sold  them  to  the  plaintiff. 

The  power  of  the  Legislature  to  validate  such  bonds  is  es- 
tablished by  repeated  adjudications,  and  is  not  contested  here ; 
but  it  is  asserted  that  the  plaintiff  is  not  a  holder  in  good  faith, 
or  for  a  valuable  consideration,  and  is,  therefore,  not  within 
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the  protection  of  the  Act.  It  is  insisted  that  he  is  not  such  a 
holder,  because  the  bonds  recite,  npon  their  face,  that  they 
were  issued  in  exchange  for  stock  of  the  railroad  company, 
while  the  statute  only  authorized  them  to  be  negotiated  for 
cash,  and  at  par  value ;  and,  also,  because,  when  he  purchased 
the  coupons  from  Mr.  Toucey  he  was  aware  that  the  town  con- 
tested its  liability  upon  the  bonds.  If  Toucey  could  have 
maintained  an  action  on  the  bonds  before  he  sold  the  coupons 
to  the  plaintiff,  it  will  not  be  controverted  that  the  plaintiff 
has  all  his  rights  and  can  maintain  this  action  on  the  coupons. 
If  Toucey  was  not  a  bona  fide  holder  of  the  bonds,  because  of 
the  recital,  clearly  no  purchaser  could  be,  because  the  bonds 
themselves,  which  the  Legislature  proposed  to  validate,  car- 
ried, on  their  face,  notice  of  their  invalidity,  to  all  who  pur- 
chased them.  And  if,  because  of  this  recital,  there  could  not 
be  a  purchaser  in  good  faith,  the  Act,  so  far  as  it  attempts  to 
validate  the  bonds,  is  inoperative  and  nugatory.  It  is  to  be 
assumed  that  the  Act  was  passed  with  an  understanding  of  aU 
the  facts  that  made  the  legislation  necessary,  and  it  follows, 
that  a  purchaser  for  value  must  be  deemed  a  holder  in  good 
faith,  within  the  meaning  of  the  Act,  when  there  is  nothing 
to  militate  against  his  title,  except  what  is  presented  by  the 
bonds  themselves.  It  is  not  shown  that  Toucey  had  notice  of 
any  defence  to  the  bonds,  when  he  purchased,  except  that  con- 
tained in  the  recitals. 

The  Act  also  validates  the  bonds  in  the  hands  of  a  pur- 
chaser for  a  valuable  consideration,  as  well  as  in  those  of  a  pur- 
chaser in  good  faith.  The  language  used  clearly  protects,  not 
only  all  purchasers  who  have  not  acquired  title  mala  fide^  but, 
also,  all  who  have  advanced  a  present,  as  distinguished  from  a 
precedent,  consideration,  upon  the  purchase  of  the  bonds. 
Where  a  purchaser  had  notice  of  the  illegality  of  the  proceed- 
ings to  bopd  the  town,  and  did  not  part  with  value  upon  the 
purchase,  the  Act  affords  no  aid ;  but,  in  all  other  cases,  it  im- 
parts validity  to  all  of  the  bonds  that  were  originally  ex- 
changed at  par  value  for  the  stock  of  the  railroad  company. 
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For  these  reasons  I  reach  an  adrerse  eondnsion  to  the  defend- 
ant, npon  this  branch  of  the  case. 

It  is  insisted  by  the  defendant,  that,  inasmuch  as  Toncej, 
from  whom  the  plaintiff  derived  title  to  the  coupons,  could  not 
have  maintained  an  action  himself  in  this  Court,  because  not  a 
non-resident  of  the  State,  the  plaintiff  cannot,  under  the  first  sec- 
tion of  the  Act  of  March  3d,  1875,  (18  U.  S.  Stat  at  Large^ 
470,)  which  provides  that  no  Circuit  Court  shall  "  have  cog- 
nizance of  any  suit  founded  on  contract,  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prosecuted  in  such  Court 
to  recover  thereon,  if  no  assignment  had  been  made,  except  in 
cases  of  promissory  notes  negotiable  by  the  law  merchant,  and 
biUs  of  exchange."  Prior  to  this  provision,  the  prohibition, 
( U.  8.  Rev.  Siat.y  §  629,)  was  against  cognizance  "  of  any  suit 
to  recover  the  contents  of  any  promissory  note  or  other  chose 
in  action,  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  Court  to  recover  the  said  contents,  if  no  as- 
signment had  been  made,  except  in  cases  of  foreign  bills  of 
exchange ; "  and  it  was  uniformly  held,  under  that  Act,  that 
the  holder  of  a  promissory  note,  payable  to  bearer,  was  not  an 
assignee,  within  the  meaning  of  the  statute,  for  the  reason  that 
a  note  payable  to  bearer  is  payable  to  any  body  who  may  be- 
come the  holder,  and  the  contract  is  with  the  holder,  and  the 
holder  does  not  acquire  title  by  an  assignment,  but  by  delivery. 
{Bank  of  Kentucky  v.  Wieter^  2  Peters^  318  ;  Bullard  v.  Bell^ 
1  Mason^  243 ;  Wood  v.  Dummer^  3  Mason,  308 ;  Bradford 
V.  Jenks,  2  McLean,  130 ;  Bonnafee  'v.  WilliamSy  3  How,, 
574;  Noell  v.  Mitchell,  4  Bissell,  346.)  Under  these  de- 
cisions, the  holder  of  a  coupon  payable  to  bearer  is  not  an  as- 
signee of  the  cause  of  action.  He  acquires  title  by  delivery, 
and  the  promise  to  pay  the  bearer,  in  the  coupon,  is  a  promise 
to  him  directly.     {City  of  Lexington  v.  Butler,  14  Wall,,  283.) 

But,  irrespective  of  this  answer  to  the  objection  urged,  the 
Act  of  1875  excludes  from  its  operation  promissory  notes  ne- 
gotiable by  the  law  merchant.  Coupons,  when  payable  to 
bearer,  are  promissory  notes  negotiable  by  the  law  merchant, 
and  possess  all  the  attributes  of  promissory  notes.     A  very  re- 
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cent  case  goes  to  the  length  of  giving  them  days  of  grace. 
{Evertson  v.  National  BanTc  of  Newport^  New  York  Court  of 
AppeaUy  Aprils  1876, 18  Albany  Law  Journal^  350.)  It  may 
be  necessary  to  resort  to  the  bonds  to  which  they  were  origi- 
nally attached,  to  prove  the  execution  of  the  coupons ;  but 
this  does  not  deprive  them  of  their  negotiable  character.  Pay- 
ment or  cancellation  of  the  bond  will  not  defeat  the  rights  of 
a  prior  holder  of  the  coupons. 

The  motion  for  a  new  trial  is  denied,  and  judgment  is  or- 
dered for  plaintiff  upon  the  verdict. 

liastus  8.  Ransom^  for  the  plaintiff. 

Timothy  F.  Bush^  for  the  defendant. 


Joseph  W.  Gtoddasd  and  others  vs.  Chester  A.  Arthur. 

The  invoice  on  which  an  entry  of  imported  goods  was  made  read  thus: 

'*  Merchandise,  frs 8670  26 

Discomit  for  cash,  on  gross  am't,  2  p.  e 175  30 

frs 8494  95 

Terms  cash  ;  if  not  paid  cash,  interest  to  be  added  at  the  rate  of  6  per  cent* 
The  collector  refused  to  allow  the  2  per  eeni.  discount,  and  the  goods  were  ap- 
praised at  8670.25  francs,  and  duty  was  exacted  thereon.  The  net  invoice 
price  was  the  actual  market  value  of  the  goods  in  the  country  of  exportation : 
Heldf  that  the  duty  on  the  2  per  cent,  was  improperly  exacted. 
The  sale  was,  on  the  face  of  the  invoice,  a  sale  for  cash  at  the  lesser  price,  with- 
out credit,  interest  to  be  paid  for  delay. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  June  22d,  1876.) 

Wallace,  J.     The  invoice  upon  which  the  plainti&  en- 
tered an  importation  of  merchandise  was  as  follows : 

"  Merchandise,  frs 8670  25 

Discount  for  cash,  on  gross  am't,  2  p.  c 175  30 

frs 8494  95 
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Terms  caah ;  if  not  paid  cash,  interest  to  be  added  at  the 
rate  of  6  per  cenV^  The  collector  refused  to  allow  the  two 
per  cent,  discount,  and  the  merchandise  was  appraised  as  of  the 
invoice  price,  at  8670.25  francs.  This  action  is  brought  to  re- 
cover the  duty  exacted  on  the  two  per  cent,  disallowed,  and  the 
only  question  is,  whether  or  not  the  discount  should  have  been 
allowed,  in  ascertaining  the  invoice  price,  it  being  conceded 
that  the  net  invoice  price  was  the  actual  market  value  of  the 
goods  in  the  country  of  exportation.  As  I  construe  the  in- 
voice, it  evidences  a  sale  for  cash,  at  tho  price  of  8494.95 
francs.  The  purchaser  has  no  term  of  credit,  but  the  price  is 
<Jue  on  delivery,  and,  for  any  delay  in  making  payment,  the 
interest  is  stipulated  at  the  rate  of  six  per  cent.  The  transac- 
tion  is  materially  different  from  a  sale  on  credit,  where,  by  the 
terms,  a  discount  is  to  be  allowed,  if  cash  is  paid  before  the 
term  of  credit  expires,  and  is,  therefore,  distinguishable  from 
Ballard  v.  Thomas^  (19  IIow,^  382.)  In  such  case,  the  pur- 
chaser has  an  option  to  pay  the  regular  price  for  the  goods,  or 
to  satisfy  the  contract  at  a  reduced  sum,  by  performance  at  an 
earlier  day  than  the  contract  day.  In  the  present  ease,  if  the 
rights  of  the  parties  are  to  be  controlled  by  the  contract  evi- 
denced by  the  invoice,  (and  no  other  evidence  was  presented 
to  the  collector,  or  on  the  trial,)  the  purchaser  has  no  option, 
and  the  vendor  can  in  no  event  exact  more  than  the  net  price 
and  interest. 

It  is  urged,  that  the  appraisal  is  conclusive  as  to  the  value 
of  the  merchandise,  and,  even  if  erroneous,  in  the  absence  of 
fraud,  authorized  the  collector  to  exact  the  amount  which  he 
required  to  be  paid.  But,  the  return  of  the  appraisers  shows 
that  the  market  value  of  the  merchandise  was  not  a  subject  of 
inquiry.  They  attempt  to  return  the  invoice  price,  and  the 
form  of  the  return  is  such  as  to  present  simply  the  question  for 
the  consideration  of  the  collector,  whether  the  gross  or  the  net 
price  was  the  invoice  price. 

Judgment  for  plaintiff. 

William  O.  Choaiej  for  the  plaintiff. 

George  Bliss ^  {District  Attorney y)  for  the  defendant. 
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moboan  l.  filkinb  and  another 
Newton  M.  Blacttman.     In  Equity. 

B.  inyented  a  medicine  which  he  called  "  Dr.  J.  Blackmail's  Genuine  Healing  Bal- 
sam," and  made  and  told  it  under  that  name.  In  1866,  B.  cdnveyed  to  F.  the 
ezclufiiye  right  to  use  B.'8  name  in  maldqg  and  selling  such  medicine,  for  10 
years,  for  a  sum  to  he  paid  every  three  months  during  that  time,  and,  if  F. 
performed  his  contract  for  the  fall  10  years,  then  B.  granted  to  F.  "all  of  the 
rights  and  priyileges"  to  use  B/s  name  in  making  and  selling  such  medicine,, 
-without  fee  or  reward  to  B.,  for  50  years :  ffeld^  that  F.  acquired,  after  the  10^ 
years,  the  same  exclusive  right  which  he  had  during  the  10  years,  and  that 
his  right  for  the  60  years  was  exclusive  as  against  B.  and  subsequent  gpran- 
tees  of  B, 

IThe  name  of  such  medicine  is  a  valid  trade-mark ;  and  the  exclusive  right  to 
use  such  trade-mark  will  pass,  by  assignment,  to  any  one  who  has  lawfully 
obtained  from  the  inventor  of  the  medicine  the  exclusive  right,  also,  to  mak» 
and  sell,  and  who  does  sell,  the  medicine  compounded  according  to  the  origi- 
nal formula. 

When  a  partnership  is  formed  to  make  an  article  to  which  a  given  trade-mark 
ispr«perly  applied,  such  trade-mark,  if  belonging  to  one  partner,  becomes,  li^ 
the  absence  of  special  regulations,  part  of  the  partnership  property. 

A  preliminary  injunction  granted  to  restrain  the  use  of  such  trade-mark. 

(Before  Sbipman,  J.,  Connecticut,  June  80th,  1876.) 

Shipman,  J.  In  the  bill  in  equity  which  was  originally 
filed  by  the  plaintifiB,  they  averred  that  they  were  residents 
of  the  city  of  Albany,  and  citizens  of  the  State  of  New  York, 
and  were,  as  copartners,  manufacturers  and  dealers  in  pro- 
prietary medicines;  that  they  had  long  manufactured  and 
sold  a  well  known  article  of  medicine,  called  "  Dr.  J.  Black- 
man's  Genuine  Healing  Balsam,"  which  had  gone  into  ex- 
tensive use,  and  obtained  a  high  reputation ;  that  they  had 
acquired  an  exclusive  right  to  the  use  of  that  name  as  a  trade-^ 
mark,  and  had  also  a  right  to  the  use  of  certain  labels,  whick 
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had  been  devised  by  one  of  the  plaiDtiffs,  upon  the  bottles 
containing  the  medicine ;  and  that  the  defendant,  a  resident 
and  citizen  of  Danbury,  in  Connecticut,  was  using,  upon  bottles 
of  medicine  of  his  own  manufacture,  said  trade-mark,  and 
labels  which  were  close  imitations  of  the  plaintiffs'  labels. 
The  bill  prayed  for  an  injunction.  Upon  the  hearing  of  a 
motion  for  preliminary  injunction,  the  plaintiffs  asked  and 
obtained  leave  to  amend  their  bill,  by  the  averment,  that,  on 
October  14th,  1875,  they  deposited  in  the  Patent  OflSce,  for 
registration,  a  label,  of  which  the  following  is  the  title,  viz., 
'*  Dr.  J.  Blackman's  Genuine  Healing  Balsam,"  the  right  to 
the  use  of  which  they  claimed  as  sole  proprietors,  and  that 
said  trade-mark  was  then  duly  registered  in  the  Patent  0£Sce, 
and  a  certificate  thereof  was  duly  issued  to  the  plaintiffs. 
The  motion  was  tried  upon  the  affidavits  which  were  presented 
by  the  parties,  no  answer  having  been  filed  at  the  time  of 
said  hearing.  The  affidavits  of  the  defendant  deny  the  right 
of  the  plaintiffs  to  any  exclusive  use  of  such  name  or  title, 
and  assert  the  right  of  the  defendant  to  manufacture  said 
medicine,  and  to  use  said  name,  and  assert  that  the  plaintiffs 
do  not  manufacture  the  medicine  according  to  the  original 
formula,  and  have  abandoned  the  use  of  the  name  '^  J.  Black- 
man  "  in  their  trade-mark. 

From  the  afSdavits  which  are  on  file,  it  appears  that  Jonas 
Blackman  is  the  father-in-law  of  Morgan  L.  Filkins,  one  of 
the  plaintiffs,  and  was,  about  the  year  1840,  the  inventor  of 
the  article  which  was  callfed,  at  the  time  of  the  discovery, 
"Dr.  J.  Blackman's  Genuine  Healing  Balsam."  It  was  at 
first  sold  under  said  name  from  house  to  house,  until  Dr. 
Filkins  made  a  contract  with  Dr.  Blackman,  by  which  the 
former  obtained  a  right  to  manufacture,  or  assist  in  the  manu- 
facture and  sale  of,  said  medicine.  He  subsequently  entered 
into  the  business  somewhat  extensively,  and  placed  the  medi- 
cine upon  the  market.  Two  or  three  contracts  were  made 
between  these  parties,  which  expired  by  lapse  of  time  or  by 
mutual  agreement.  The  final  contract  was  as  follows :  "  This 
agreement  made  and  entered  into  this  28th  day  of  Novembsr, 
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A.  D.  1865,  between  Jonas  Blackman,  of  the  town  of  Brook- 
field,  and  county  of  Fairfield,  State  of  Connecticut,  of  the 
first  part,  and  Morgan  L.  Filkins,  of  the  city  and  county  of 
Albany,  and  State  of  New  York,  of  the  second  part,  witnesa- 
eth,  that,  in  consideration  of  the  covenants  and  agreements 
hereinafter  contained,  to  be  performed  by  the  party  of  the 
second  part,  the  said  party  of  the  first  part  hereby  sells  and 
conveys  unto  the  sai4  party  of  the  second  part,  his  heirs  or 
assigns,  the  exclusive  right  to  use  his  name  in  the  manufacture, 
putting  up  and  sale  of  certain  medicines,  known  as  Dr.  J. 
Slackman's  Genuine  Healing  Balsam,  Dr.  J.  Blackman's 
Valuable  Red  Salve,  and  Dr.  J.  Blackman's  Valuable 
Strengthening  Plasters,  for  the  term  of  ten  years  from  the 
first  day  of  January,  A.  D.  1866;  and  the  party  of  the  first 
part  hereby  agrees  not  to  manufacture,  or  cause  to  be  manu- 
factured, either  himself  or  by  his  agents,  or  authorize  any 
other  person  or  persons  to  use  his  name  in  the  manufacture 
of,  said  medicines,  or  any  other  medicine  recommended  to 
cure  diseases  said  medicines  are  said  to  cure ;  and  the  party 
of  the  second  part  agrees,  in  consideration  of  the  covenants 
and  agreements  hereinbefore  stated,  to  pay  unto  the  party 
of  the  first  part,  or  his  assigns,  the  sum  of  $365  annually, 
lawful  money,  at  Brookfield,  in  the  State  of  Connecticut,  in 
manner  following,  to  wit,  $91  25  on  the  first  day  of  each  of 
the  following  months  of  April,  July,  October  and  January, 
of  each  year,  up  to  and  including  the  1st  day  of  January, 
A.  D.  1876 ;  and  it  is  further  agreed  by  the  party  of  the  first 
part,  provided  always  that  the  party  of  the  second  part  does 
well  and  truly  perform  the  covenants  and  agreements  to  be 
by  him  kept  and  performed  for  the  full  term  of  ten  years 
from  the  Ist  day  of  January,  A.  D.  1866,  thereafter  the  party 
of  the  first  part  gives  and  grants  to  the  party  of  the  second 
part  all  of  the  rights  and  privileges  to  use  his  name  in  the 
manufacture,  putting  up  and  sale  of  said  medicines,  without 
fee  or  reward  to  the  party  of  the  first  part,  his  heirs  or  assigns, 
for  the  full  term  of  fifty  years  or  more  ;  and  it  is  mutually 
agreed  by  and  between  the  parties  to  these  presents,  that,  in 


JUNE,  isYe.  443 


FilkiDs  V.  Blaokman. 


case  either  party  shall  fail  to  perform  the  covenants  and 
agreements  by  such  party  to  be  kept  and  performed,  the  party 
80  failing  to  perform  shall  pay  unto  the  other  party  the 
sum  of  fifty  thousand  dollars,  which  sum  of  fifty  thousand 
dollars  the  parties  hereto  have  agreed  to  fix  and  liquidate  as 
the  damages  in  case  of  non-performance.'' 

The  medicine  has  become  well  known,  mainly  through 
the  efibrts  of  Dr.  Filkins  to  introduce  it  to  the  public,  has 
quite  a  large  sale  among  druggists,  and  has  been  a  source  of 
profit.  It  is  now  made  by  the  plaintifiB  substantially  accord- 
ing to  the  original  formula  which  was  furnished  by  Dr.  Black- 
man,  and  the  plaintiffs  have  never  abandoned  the  use  of  the 
original  name.  The  name  of  the  inventor,  "  J.  Blackman," 
is  the  distinctive  part  of  the  name  or  title  of  the  medicine, 
and  gives  to  the  title  its  peculiar  value.  Newton  M.  Black- 
man,  who  is  the  son  of  Jonas  Blackman,  has  engaged  in  the 
manufacture  of  the  same  medicine,  which  is  put  up  in  bottles 
encircled  with  labels  closely  resembling  those  which  are  used 
by  the  plaintifi^,  and  containing  the  same  title  or  name — 
"  Dr.  J.  Blackman 's  Genuine  Healing  Balsam."  The  defend- 
ant states,  in  his  afSdavit,  that  his  father  has  sold  him  the 
formula,  and  the  right  to  manufacture  the  medicine,  and  to 
use  the  father's  name.    - 

The  question  in  the  case  is,  whether  or  not  the  plaintiffs 
now  have  a  clear  and  exclusive  continuing  right,  under  the 
contract  which  was  entered  into  between  Jonas  Blackman 
and  Morgan  L.  Filkins,  to  the  use  of  the  name  which  was 
originally  given  to  the  medicine  by  the  inventor,  and  whether 
•or  not,  therefore,  the  plaintiffs  held  the  right,  at  the  time  of 
the  registration  of  the  trade-mark,  to  its  exclusive  use  after 
January  1st,  1876. 

The  following  general  principles  in  regard  to  the  assign- 
ment of  the  exclusive  use  of  trade-marks  are  applicable  to 
this  case.  The  name  "  Dr.  J.  Blackman's  Genuine  Healing 
Balsam,"  which  was  originally  given  to  the  medicine  by  the 
inventor,  "points  out  distinctly  the  origin  or  ownership  of 
the  article  to  which  it  is  afSxed,"  and  the  words  "were 
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appropriated  as  deBignating  the  true  origin  or  ownership  of 
the  article  or  fabric  to  which  they  are  attached."  {Ccmal  Co. 
V.  Clark^  18  WaU.,,  311.)  The  name,  as  a  whole,  was  his  trade- 
mark, which  he  had  the  exclusive  right  to  use,  and  the  exclu- 
sive use  of  which  would  pass,  by  assignment,  to  any  one  who 
had  lawfully  obtained  from  the  inventor  the  exclusive  right, 
also,  to  manufacture  and  sell,  and  who  did  sell,  that  particular 
article  compounded  according  to  the  original  formula.  ^^  The 
property  or  right  to  a  trade-mark  may  pass,  by  an  assign- 
ment, or  by  operation  of  law,  to  any  one  who  takes,  at  the 
same  time,  the  right  to  manufacture  or  sell  the  particular 
merchandise  to  which  said  trade-mark  has  been  attached.  As 
a  mere  abstract  right,  having  no  reference  to  any  particular 
person  or  property,  it  is  conceded  that  it  cannot  exist,  and, 
so,  cannot  pass  by  an  assignment,  or  descend  to  a  man's 
legal  representatives."  {Dixon  Crucible  Co.  v.  Guggenheifrty 
Am.  Trade-^marh  Cases^  559.)  If  the  assignee  should  make 
a  different  article,  he  would  not  derive,  by  purchase  from 
Jonas  Blackman,  a  right  which  a  Court  of  equity  would 
enforce,  to  use  the  name  which  the  inventor  had  given  to  his 
own  article,  because  such  a  use  of  the  name  would  deceive 
the  public.  The  right  to  the  use  of  a  trade-mark  cannot  be 
so  enjoyed  by  an  assignee,  that  he  -shall  have  the  right  to 
aflSx  the  mark  to  goods  differing  in  character  or  species  from 
the  article  to  which  it  was  originally  attached.  It  is  not, 
however,  necessary  that  an  article  to  which  a  trade-mark, 
personal  in  its  inception,  was  originally  affixed,  should  always 
be  manufactured  at  the  same  place  where  it  was  originally 
made.  This  particular  trade-mark,  being  the  name  of  the 
inventor,  was  personal  to  Dr.  Blackman,  in  its  inception,  but 
has  been  permitted  by  him  to  be  applied,  and  to  be  appropri- 
ated, to  the  same  article  when  manufactured  by  Filkins  Bros. 
Under  the  circumstances  in  which  the  medicine  has  been 
manufactured  and  sold,  the  use  of  the  trade-mark  does  not 
imply  that  the  medicine  was  manufactured  by  Jonas  Black- 
man,  but  that  it  is  the  same  article  which  he  originally 
invented  and  manufactured.     {Bury  v.  Bedford^  10  Juriaty 
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N.  S.J  part  1, 503 ;  Lecuther  Cloth  Co.  v.  Americam,  Cloth  Co.^ 
11  Jurist^  N.  S.J  part  1,  513.)  It  is  also  to  be  noticed,  that 
an  assignee  of  a  trade-mark  does  not  obtain  a  right  to 
restrain  copyists  of  his  mark,  merely  by  virtue  of  his  assign- 
ment, bat  he  must  also  show  that  it  has  actually  been  used 
and  applied  upon  an  article,  so  that  the  public  have  come  to 
understand  that  ^^  the  article  to  which  it  is  attached  is  the 
manufacture  or  production  which  is  generally  known  in 
market  under  that  denomination."  ( Walton  v.  Crowley ^  3 
BUtchf.,  C.  C.  R.J  440.) 

In  this  case,  an  agreement  was  made  on  November  28th, 
1865,  between  Jonas  Blackman  and  Morgan  L.  Filkins,  by 
which,  in  consideration  of  the  agreement  of  the  latter  to  pay 
specified  royalties,  Blackman  sold  and  conveyed  to  Filkins,  his 
heirs  or  assigns,  the  exclusive  right  to  use  the  name  of  the  in- 
ventor, in  the  manufacture  and  sale  of  certain  medicines, 
for  the  term  of  ten  years  from  January  Ist,  1866.  Blackman 
further  agreed  not  to  manufacture,  or  cause  to  be  manufactured, 
and  not  to  authorize  any  person  to  use  his  name  in  the  manu- 
facture of,  said  medicines ;  and,  in  case  the  said  Filkins  per- 
formed his  covenants  for  the  term  of  ten  years,  Blackman 
further  granted  ^'  all  of  the  rights  and  privileges  to  use  his 
name  in  the  manufacture,  putting  up  and  sale  of  said  medi- 
cines, without  fee  or  reward,  for  the  term  of  fifty  years  or 
more."  There  is  no  que^ion  that  an  exclusive  right  was 
granted  for  the  ten  years  ending  January  1st,  1876 ;  but  it  is 
claimed  that  thereafter  a  bare  right  or  privilege  was  granted, 
in  common  with  Jonas  Blackman,  to  use  his  name  and  to 
manufacture  said  medicines.  The  determination  of  this  ques- 
tion  depends  upon  the  construction  which  shall  be  given  to 
the  grant  of  "  all  of  the  rights  and  privileges  to  use  my  name." 
An  exclusive  right  had  been  given  for  ten  years,  upon  the  pay- 
ment of  royalty,  and,  thereafter,  "  all  of  the  rights  and 
privileges  "  to  use  the  name  of  the  grantor  were  given,  without 
royalty,  foE  the  term  of  fifty  years.  The  terms  "  an  exclusive 
privilege,"  and  "  all  of  the  rights  and  privileges,"  as  used  in 
this  contract,  are  synonymous,  and,  by  the  words  "  all  of  the 
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rights  and  privileges  "  are  meant  all  the  rights,  or  the  entire 
right,  which  the  grantor  had  at  the  expiration  of  the  term  of 
ten  years.  Each  word  in  the  phrase  "  all  of  the  rights  "  is  to 
have  the  force  which  naturally  belongs  to  such  word,  and,  by 
construing  the  words  to  mean  a  conveyance  of  a  bare  right, 
the  same  effect  is  given  to  the  language  as  if  it  had  been  ^'  I 
convey  the  right,  or  a  right,  to  use  my  name,"  which  construc- 
tion leaves  the  word  "  all "  without  any  significance.  If  the 
grantor  retained  the  right  in  common  with  Filkins  to  use  the 
name  of  the  inventor,  he  did  not  convey  all  of  his  rights,  but 
retained  as  much  as  he  granted.  The  grantor  intended  to 
convey,  in  a  certain  contingency,  all  the  rights,  for  fifty  years^ 

.  which  he  had  previously  conveyed  for  the  term  of  ten  years. 
If  the  same  language  which  is  used  in  this  entire  contract 
had  been  used  in  an  assignment  of  a  patent  or  of  a  copyright, 
although  it  is  true  that  '^  property  in  a  trade-mark,  or  in  the 
use  of  a  trade-mark,  has  very  little  analogy  to  that  which  ex- 
ists in  copyrights  or  in  patents  for  inventions,"  {Canal  Co.  v. 
Clark,  13  Wall.,  •'ill)j  the  assignment  would,  it  is  believed, 
convey  the  exclusive  right  for  the  specified  term.  The  grant 
is  unlike  a  grant  of  an  easement,  for,  there,  the  title  to  the 
land  is  retained,  and  in  this  case,  the  grantor  parts  with  his 
entire  right  to  the  thing  which  is  the  subject-matter  of  the 
conveyance — the  use  of  the  trade-mark.  I  am  of  opinion  that 
Filkins  obtained,  by  the  contract,  an  exclusive  right  to  use  this 
name,  in  the  manufacture  of  the  medicine,  for  the  term  of  fifty 
years  from  January  Ist,  1876. 

The  contract  was  made  by  Blackman  with  Morgan  L.  Fil- 
kins alone,  and  it  is  suggested,  that,  inasmuch  as  the  bill  is 
brought  by  Filkins  Brothers,  and  as  Welcome  L.  Filkins  was 
not  a  party  to  the  contract,  or  to  the  grant,  the  firm  has  na 

^  legal  right  to  the  use  of  the  mark.  When  a  partnership  is 
formed  in  regard  to  the  manufacture  of  the  article  to  which 
the  trade-mark  is  properly  applied,  "  the  trade^mark  of  one 
partner,  in  the  absence  of  special  regulations,  becomes  part  of 
the  partnership  property."  {Bury  v.  Bedford,  10  Jurist,  If. 
S.,  part  1,Z0Z.) 


JULY,  1876.  447 


Weston  v.  White. 


In  regard  to  the  propriety  of  granting  a  preliminary  in- 
junction, it  is  obvious  that  the  plaintiffs  have  expended  a  good 
deal  of  money  in  advertising  and  in  bringing  this  medicine 
into  pnblic  use.  They  have  made  its  manufacture  profitable^ 
and  have  invested  their  property  in  the  business.  The  de- 
fendant has  but  recently,  and  not  extensively,  engaged  in  the 
manufacture,  but  is  seeking  to  take  advantage  of  the  reputa- 
tion which  the  efforts  of,  others  have  given  to  the  article* 
The  contest  between  the  parties  is  plainly  the  result  of  a 
family  quarrel,  in  which,  I  think,  the  defendant  is  seeking  to 
obtain  a  position  to  which  the  previous  contract  and  business 
relations  between  his  father  and  brother-in-law  have  given 
him  no  right. 

Let  a  preliminary  injunction  issue,  restraining  the  defend- 
ant from  the  use  of  the  trade-mark  "Dr.  J.  Blackman's  Genu- 
ine Healing  Balsam,"  and  from  the  use  of  any  label  contain- 
ing that  name,  or  the  name  of  Dr.  J.  Blackman. 

ChaeCj  Bestow  dk  Ilolt^  for  the  plaintiffs. 

Henry  T.  Blake  and  E.  D.  Strong^  for  the  defendant. 


Thomas  A.  Weston  vs.  William  H.  WnrrB  and  others. 

The  validity  of  the  letters  patent  granted  to  Thomas  A.  Weston,  August  6th> 
1867,  for  diflferential  pulley  blocks,  seems  to  be  generally  conceded  in  the 
United  States,  although  no  adjudication  has  ever  been  had  in  our  own  Courts. 

Where  no  question  is  made  as  to  infringement  or  priority,  or  as  to  the  novelty 
or  patentability  of  the  invention,  and  where  the  public  generally  have  ac- 
quiesced in  the  claim  of  the  patentee  to  a  monopoly,  an  adjudication  by  a  Court 
rf  law  or  equity  is  not  required  before  a  preliminary  injunction  will  be 
granted. 
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In  December,  1859,  W.  filed  a  cay  eat,  which,  by  renewal,  was  in  force  until 
Deeember,  1861.  In  January,  1861,  D.  obtained  a  patent  for  the  sameinyen- 
tion,  W.  not  baring  been  notified  of  D.'s  application.  In  December,  1861, 
W.  applied  for  a  patent,  which  was  rejected  becaose  of  D.'s  patent.  In  July, 
1862,  W.,  who  had  been  in  England  since  1858,  first  heard  of  soch  rejection. 
In  Jnly,  1868,  his  attorneys,  who  were  also  D.'s  attorneys,  obtained  a  decla- 
ration of  interference,  but  gaye  no  notice  of  it  to  W.,  and  the  matter  was  de- 
cided in  fayor  of  D.,  by  default,  but  W.  was  not  notified  of  the  result.  In 
July,  1865,  such  attorneys  applied  for  a  second  interference,  which  was  de- 
clared in  Noyember,  1866.  In  July,  1866,  W.  returned  from  abroad,  and  em- 
ployed other  connsel,  but  no  testimony  was  taken  on  the  part  of  W.,  and  the 
matter  was  decided  in  fayor  of  D.,  by  default.  In  October,  1866,  W.  with> 
drew  his  application  of  December,  1861,  with  the  intention  and  for  the  pur- 
pose of  filing  a  new  application,  which  was  done  in  December,  1866.  In 
January,  1867,  a  new  interference  was  declared,  which,  in  June,  1867,  was 
decided  in  fayor  of  W.  When  the  first  two  interferences  were  applied  for 
W.  was  detained  in  England  by  a  writ  of  ne  exeat,  and  was  not  aware  that 
his  attorneys  were  D.'s  attorneys.  Articles  containing  the  patented  inyention 
were  made  and  sold  by  others  than  W.  in  1863,  1864  and  1865 :  i3e/(f,  that 
the  application  of  1866  was  intentionally  in  continuation  of  the  prior  appli- 
cation ;  that  W.  had  not  been  guilty  of  laches;  that  he  had  not  abandoned 
his  application  or  his  inyenUon ;  and  that  such  public  use  of  the  inyention 
did  not  ayoid  the  patent. 

(Before  SmPMAir,  J.,  Connecticut,  July  8th,  1876.) 

ShipmaNj  J.  This  is  a  motion  for  a  preliminary  injunc- 
tion to  restrain  the  defendants  from  an  infringement  of 
letters  patent  granted  to  Thomas  A.  Weston,  on  August  6th, 
1867,  for  differential  pulley  blocks.  English  letters  patent 
bearing  date  April  25th,  1859,  and  published  October  22d, 
1859,  had  been  issued  to  Mr.  tV'eston,  for  the  same  inven- 
tion. It  has  been  decided  by  this  Court,  {ajite^p.  364,)  that 
the  American  patent  will  expire  on  October  22d,  1876.  The 
defendants  do  not  deny  infringement,  and  do  not  substantially 
deny  the  patentability  of  the  invention,  or  that  Weston  was 
the  first  and  original  inventor.  The  validity  of  the  patent 
seems  now  to  be  generally  conceded  in  this  country,  although 
no  adjudication  has  ever  been  had  in  our  own  Courts.  In 
the  case  of  Tangye^  assignee  of  Weston  v.  Stottj  which  was 
tried  before  Sir  W.  P.  Wood,  Vice  Chancellor,  and  a  special 
jury,  in  December,  1865,  the  priority  of   Weston's  claim  to 
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originality,  and  the  validity  of  the  English  patent,  were  sus- 
tained by  the  verdict.  Where  no  question  is  made  as  to 
infringement  or  priority,  or  as  to  the  novelty  or  patentability 
of  the  invention,  and  where  the  public  generally  have  acqui- 
esced in  the  claim  of  the  patentee  to  a  monopoly,  an  adjudi- 
cation by  a  Court  of  law  or  of  equity  is  not  required  before 
a  preliminary  injunction  will  be  granted. 

The  objection  to  the  validity  of  the  patent  is  upon  the 
ground  that,  prior  to  the  application  upon  which  the  patent 
wsLB  issued,  and  which  application  was  dated  October  3d, 
1866,  the  patented  article  had  been  in  public  or  common  use 
in  this  country.  The  history  of  the  invention,  and  of  the 
various  applications  by  Weston  for  a  patent,  and  of  the  use 
of  the  invention  in  this  country,  is  as  follows  :  Weston,  on 
December  31st,  1859,  filed  in  the  patent  ofSce  a  caveat  for 
this  invention,  which  was  renewed,  and  was  in  force  until 
December  31st,  1861.  On  December  6th,  1860,  J.  J.  Doyle 
filed  his  application  for  a  patent  for  substantially  the  same 
invention,  and  a  patent  *was  issued  to  him  on  «lanuary  8th, 
1861.  The  Commissioner  of  Patents  did  not  give  Weston 
the  notice  required  by  the  12th  section  of  the  Act  of  July 
4th,  1836,  (5  0.  S.  Stat,  at  Zarge,  121,)  of  the  existence  of 
Doyle's  application.  The  Examiner  of  the  Patent  Office,  in 
his  decision  of  June  8th,  1867,  upon  an  interference  between 
Doyle  and  Weston,  says :  "  Notwithstanding  the  fact  that 
Weston  had  a  caveat  properly  filed  and  in  full  force,  Doyle 
files  an  application  and  obtains  his  patent  for  the  pulley 
which  is  fully  described  in  said  caveat,  without  the  slightest 
reference  being  had  to  the  latter.  The  fact  cannot  be  denied, 
that  Doyle's  patent,  under  the  circumstances,  no  notice  hav- 
ing been  taken  of  Weston's  caveat,  was  improperly  issued, 
and  that  an  act  of  great  injustice,  unintentionally,  of  course, 
was  perpetrated  towards  Weston."  On  December  14th, 
1861,  Weston  made  an  application  for  a  patent  for  the  inven- 
tion described  in  his  caveat,  which  application  was  refused 
on  December  18th,  1861,  on  account  of  the  existence  of 
Doyle's  patent.    In  July,  1862,  Weston,  who  had  been  in 
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England  since  the  year  1858,  first  heard  of  the  rejection  of 
his  application.  In  March,  1863,  he  took  measures,  through 
his  attorneys  in  New  York,  who  had  renewed  his  caveat,  and 
who  were  also  Doyle's  attorneys,  to  obtain  a  patent.  The 
attorneys,  on  July  14th,  1863,  asked  the  Patent  Office  to 
declare  an  interference,  which  was  declared  July  16th,  1868, 
and  the  first  Monday  of  September,  1863,  was  appointed  for 
the  hearing.  No  notice  was  given  to  Weston  of  this  inter- 
ference,  and  nothing  was  done  by  the  attorneys  prior  to  the 
day  of  the  hearing,  on  which  day  judgment  went,  by  default, 
in  favor  of  Doyle,  but  no  notice  of  this  result  was  communi- 
cated to  Weston,  who  was  still  in  England,  and  whose 
presence  there  was  demanded.  Early  in  1865,  Weston 
communicated  with  his  attorneys,  who,  on  July  12th,  1866, 
asked  of  the  Patent  Office  the  declaration  of  a  second  inter- 
ference, which  was  declared  on  November  20th,  1866,  and  the 
hearing  was  appointed  for  the  first  Monday  of  May,  1866. 
No  steps  were  taken  on  behalf  of  Weston  by  his  attorneys, 
who  were  still  attorneys  also  for  Doyle,  to  prepare  for  this 
hearing.  In  July,  1866,  Weston  returned  to  this  country, 
and  employed  other  counsel,  who  asked  for  a  postponement 
of  the  hearing,  on  August  28th,  1866,  which  request  could 
not  be  granted.  He  was  obliged  to  let  the  case  go  by  default, 
and,  on  October  17th,  1866,  judgment  pro  fonna  was  given 
in  favor  of  Doyle,  in  the  absence  of  testimony  on  the  part  of 
Weston.  On  December  1st,  1866,  Weston  made  another 
application  for  a  patent,  and,  on  January  1st,  1867,  a  new 
interference  was  declared,  and  a  decision  was  rendered  June 
10th,  1867,  in  favor  of  Weston.  At  the  time  of  making  the 
first  two  applications  for  interference,  Weston  was  detained 
in  England  by  a  writ  of  ne  exeat,  issued  in  proceedings 
growing  out  of  the  suit  in  favor  of  Tangye,  and  was  unaware 
that  his  attonieys  were  also  the  attorneys  of  Doyle,  and  they, 
as  might  be  expected,  neglected  the  business  of  one  of  their 
clients.  The  laches  of  the  attorneys  should  not  be  visited 
upon  Weston,  by  reason  of  the  fact  that  their  conduct  was,  at 
least,  constructively  fraudulent.     Neither  was  he,  by  reason 
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of  his  compulsory  detention  in  England,  and  his  ignorance 
that  his  interests  in  this  country  were  in  jeopardy,  guilty  of 
laches  in  the  prosecution  of  his  application.  The  application 
for  a  patent  was  withdriiwn  about  October  17th,  1866,  for  the 
purpose  of  filing  a  new  petition,  and  with  that  intention  at 
the  time  of  the  withdrawal.  The  new  application  was  for  the 
same  invention  as  the  one  which  w^s  claimed  in  his  original 
Application  and  caveat.  This  invention  ^  and  the  original 
application  have  never  been  abandoned  by  Weston. 

In  1863,  Samuel  Hall's  Son  &  Co.,  a  firm  in  the  city  of 
Ne^  York,  made  and  sold  difl^erential  pulleys,  which  were 
exact  imitations  of  the  patented  invention,  although  they 
were  stamped  as  if  made  under  Doyle's  patent.  The  Doyle 
pulley  was  not  successful.  In  1864,  the  firm  removed  to 
Kewark,  and  engaged  in  the  business  upon  quite  a  large  scale. 
James  Bird,  of  New  York,  also  made  the  same  pulleys  in 
1865.  The  defendants  base  their  objection  to  the  validity  of 
the  patent  upon  the  ground  that  the  manufacture  and  sale  of 
the  Weston  pulleys,  in  1863, 1864  and  1865,  constituted  a  pub- 
lic or  common  use  of  the  patented  article,  prior  to  the  appli- 
cation of  Weston  for  his  patent  in  1866,  and  that,  therefore, 
the  patent  is  invalid,  under  the  6th  and  7th  sections  of  the  Act 
of  March  8d,  1839,  (5  U.  S.  Stat,  at  Large,  354.) 

There  is  no  doubt  that  the  Weston  pulleys  were  in  public 
or  common  use  in  this  country  as  early  as  the  year  1863,  and, 
if  no  application  had  been  made  by  Weston  prior  to  Decem- 
ber, 1866,  or  if  the  prior  application  which  he  did  make  had 
been  abandoned,  it  is  true  that  the  patent  would  be  invalid. 
But,  it  is  found  that  an  application  was  made  in  1861,  which 
was  improperly  rejected,  and  which  was  not  withdrawn  until 
October,  1866,  when  it  was  withdrawn  for  the  purpose  of 
filing  a  new  application  for  the  same  invention  which  was 
originally  claimed,  and  that  the  application  of  1866  was  in- 
tentionally in  continuation  of  the  previous  application  for 
fiubstantiallv  the  same  invention,  and  that  no  laches  or  fault 
is  attributable  to  Weston  for  this  apparent  delay  after  the 
first  rejection   of  his  application,  and  that  he  had  neither 
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abandoned  his  application  nor  his  invention.  ^^  If  an  appli- 
cant for  a  patent  choose  to  withdraw  his  application  for  a 
patent,  intending,  at  the  time  of  sach  withdrawal,  to  file  a 
new  petition,  and  he  accordingly  does  so,  the  two  petitions 
are  to  be  considered  as  parts  of  the  same  transaction,  and 
both  as  constituting  one  continuous  application,  within  the- 
meaning  of  the  law."  {Godfrey  v.  Eame%^  1  TFaZZ.,  317.) 
This  statement  of  the  law  presupposes  that  the  original  appli- 
cation is  an  existing,  and  not  an  abandoned,  application^ 
For,  it  is  believed  that  the  Supreme  Court  '*  did  not  intend  to 
decide  that  every  subsequent  application  for  a  patent  should 
be  deemed,  in  judgment  of  law,  to  relate  back  to  the  firsts 
whatever  the  interval  of  time,  or  the  intervening  acts  of  the 
applicant  between  them,"  although  the  applicant  might  have 
wished  or  intended  that  such  result  should  take  place,  when 
he  filed  his  new  application.  {Bevin  v.  £'ast  Hampton  Bell 
Co.^  9  Blatchf.  61  (7.  -ff.,  50.)  The  continuity  of  the  two 
applications  is  a  question  of  fact,  to  [be  determined,  in  each 
case,  upon  an  examination  of  its  own  circumstances.  In 
order  to  ascertain  this  fact,  the  trier  will  find  whether  the 
inventor  has  abandoned  his  original^application,  either  by  his 
own  will,  or  by  his  acts,  and  whether  the  new  application  is 
substantially  for  the  same  invention  which  was  originally 
claimed.  If  the  two  applications  are  found  to  be  continuous,, 
and  it  has  been  therefore  pro^ved  that  the  delay  in  making  the 
new  application,  after  the  rejection  of  the  first,  has  not  been 
unreasonable,  under  the  circumstances  of  the  case,  and  if  the 
invention  has  not  been  abandoned  to  the  public,  the  public 
use,  in  order  to  invalidate  the  patent,  must  be  a  use  prior  to  the 
original  and  continuing  application.  Public  or  common  use 
subsequent  to  the  date,  of  the  original  application,  if  that  has 
been  a  continuing  one,  and  the  two  petitions  are  "  parts  of  the 
same  transaction,"  will  not  avoid  the  patent.  {Oodfrey  v. 
JEames^  1  Wall.^  317 ;  Dental  Vidcanite  Co.  v.  Wetfverheey  2 
Cliff.j  565 ;  Adams  v.  Jones^  1  Fisher^ s  P.  C,  527 ;  Howe 
V.  HefiDton^  2  /(^.,  531 ;  Blandy  v.  Griffith^  3  Id.^  609 ;  Smith 
G* Connor y  6  /rf.,  469  ;   Singer  v.  Braunsdorf^  7  Blatchf.  C. 
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C  B.y  527 ;  Bevin  v.  East  Hampton  Bell  Co.,  9  Blatchf.  C.  . 
^.  JR. J  50.)    In  this  case,  it  is  not  claimed  that  there  was  any 
common  or  public  nse  in  this  country,  of  this  invention,  prior 
to  the  original  application. 

The  invention  of  Weston  has  been  of  great, utility  and 
has  gone  into  extensive  use.  The  defendants  have  recently 
engaged  in  the  manufacture  of  pulleys,  and  were  early 
warned  of  the  consequences  of  infringement.  There  seems 
to  be  no  equitable  reason  why  a  preliminary  injunction 
should  be  refused.  The  motion  for  a  preliminary  injunction 
should  be  granted. 

JEdmund  Wetmore,  for  the  plaintiff. 

George  E.  Terry  and  Stephen  W,  KeUogg^  for  the  defend- 
■ants. 
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V8. 


The  IJNrrED  States  and  Fobbion  Salamander  Felting 

Company.    In  Equtfy. 

A  junior  patent  was  issued  after  an  interference  had  been  declared  by  Che 
Patent  Office  between  the  application  for  it  and  a  senior  patent,  and  a  decision 
in  fiaTor  of  the  subsequent  applicant.  The  owner  of  the  senior  patent  then 
filed  a  bill  ogainst  the  owner  of  the  junior  patent,  alleging  the  conflict  of  the 
patents,  and  that  the  inyention  covered  by  the  senior  patent  was  prior  in 
time,  and  that  the  defendant  had  brought  suits  for  the  infringement  of  his 
patent,  and  praying  that  the  junior  patent  might  be  cancelled,  and  that, 
pendente  Hie,  such  suits  on  it  might  be  enjoined.  A  preliminary  injunction  to 
that  effect  being  applied  for :   Held,  that  it  could  not  be  granted. 
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The  fact  of  the  decision  on  the  interference  is  sufficient  ground  for  refusing  the* 

application. 
The  defendant  ought  not  to  be  restrained  from  bringing  suits  on  his  patent^ 

before  that  patent  is  adjudged  to  be  invalid. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  July  11th,  1876.) 


BlatchfobDj  J.  The  plaintiffs,  owners  of  a  senior  patent, 
allege,  in  their  bill,  that  the  defendants  are  owners  of  a  jun- 
ior patent,  which  was  issued  after  an  interference  had  been 
declared,  and  testimony  had  been  taken,  and  the  Patent  Office 
had  decided  in  favor  of  the  subsequent  applicant.  The  bill 
further  alleges  that  the  patents  are  in  conflict ;  that  the  later 
patent  was  obtained  through  fraud,  but  in  what  manner  is 
not  set  forth  ;  and  that  the  defendants  have  brought  suits  in 
Massachusetts  for  the  infringement  of  their  patent.  It  also 
alleges  the  priority  in  time  of  the  invention  covered  by  the 
senior  patent,  and  prays  that  the  junior  patent  may  be  can- 
celled, and  that,  until  an  adjudication  in  this  suit,  the  de- 
fendants may  be  enjoined  from  bringing  suits  for  the  in- 
fringement of  the  junior  patent.  An  application  is  now 
made  for  such  injunction. 

It  ought,  probably,  to  be  a  sufficient  reason  for  denying 
this  application,  that  the  defendants'  patent  was  granted  after 
a  full  hearing  before  the  Patent  Office,  on  testimony  taken  in 
an  interference  declared  between  the  application  for  such 
patent  and  the  plaintiffs'  patent.  But,  in  addition  to  this,  I 
have  examined  such  testimony,  and  it  shows  plainly  that  the 
defendants'  patent  was  properly  granted,  and  that,  as  between 
it  and  the  plaintiffs'  patent,  the  latter  cannot  prevail. 

Independently  of  the  foregoing  considerations,  I  am  not 
aware  of  any  principle  which  would  authorize  the  Court,  in  a 
suit  of  this  character,  to  restrain  a  defendant  from  bringing 
suits  on  his  patent,  before  that  patent  is  adjudged  to  be 
invalid.  The  granting  of  the  patent  to  the  defendants  con- 
fers the  right  to  bring  suits  thereon  for  its  infringement. 
Especially  is  this  so  as  between  the  parties  to  this  suit,  in 
view  of  the  interference  and  its  result.     There  is  no  evidence 
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to  sustain  the  charge  of  fraud,  even  if  the  plaintiffs  could  be 
beard  to  make  it. 

The  application  for  an  injunction  is  denied. 

Jonathan  Marshall,  for  the  plaintiffs. 
George  E.  Betton,  for  the  defendants. 


The  Oxford  Iron  Company 


V8. 


Edwin  P.  Slafter,  Assignee  in  Bankruptcy  of  Foot, 

DouD  &  Co. 

Under  the  provisions  of  section  12  of  the  Act  of  Jnne  22d,  1874,  (18  U.  S,  Stat, 
at  Large,  180,)  amendatory  of  section  89  of  the  bankruptcy  Act  of  March  2d, 
1867,  (14  Id,,  686,)  it  is  not  necessary  to  the  invalidity  of  an  act  alleged  to 
be  preferential  in  its  character,  which  took  place  prior  to  December,  1878, 
that  it  should  come  up  to  the  test  imposed  by  such  section  12,  but  such  act 
is  to  be  tried  according  to  the  law  of  1867. 

Where  a  new  rule  is  sought  to  be  applied  to  past  acts,  the  expression  of  the 
legislative  purpose  ought  to  be  clear  and  distinct. 

When  an  amendatory  law  coutains  express  provisions  fixing  the  period  of  its 
retroaction  in  certain  specified  cases,  such  specification  almost  necessarily 
leads  to  the  conclusion  that,  in  all  other  and  unspecified  cases,  the  amendment 
is  not  to  have  a  retroactive  effect. 

The  testimony  of  the  parties  to  a  transaction  questioned  as  preferential  under 
the  bankruptcy  Act^  as  to  their  intentions,  though  competent,  is  inherently 
weak,  and  can  rarely  avail  against  the  stronger  proof  which  the  transaction 
itself  affords. 

(Before  Johnson,  J.,  Northern  District  of  New  York,  July  12lh,  1876.) 
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Johnson,  J.  This  cause  was  tried  before  me,  without  a 
jury.  That  the  original  debt  was  an  honest  debt  is  not  dis- 
puted, and  is,  besides,  entirely  plain,  upon  the  proof.  The 
assignee  resists  the  claim  of  the  plaintiffs  upon  the  alleged 
ground  that  the  transfer  by  Foot,  Doud  &  Co.  to  the  plaint- 
iffs, on  the  29th  of  December,  1871,  of  a  quantity  of  nails, 
was  preferential  in  its  character,  in  violation  of  the  provisions 
of  the  bankrupt  Act,  and  that,  consequently,  the  plaintiffs' 
debt  became  incapable  of  proof. 

That  the  validity  and  consequences  of  acts  done  should  be 
determined  according  to  the  law  in  forc^  at  the  time  when 
they  were  done,  is  so  consonant  to  natural  justice,  that,  even 
when  it  is  competent  for  the  legislative  power  to  assert  a 
different  rule.  Courts  will  look  carefully  to  see  that  the  ex- 
pression of  the  legislative  purpose  is  clear  and  distinct,  that 
a  new  rule  shall  bo  applied  to  past  acts.  When  existing  laws 
are  amended  by  enactments  that  such  a  section  shall  read  in 
an  altered  manner,  and  the  altered  section  contains  in  part 
the  old  law,  and  in  part  new  provisions,  the  latter  will  be  con- 
strued to  relate  to  subsequent  acts,  and  the  former  will  bo 
considered  as  having  been  the  law  from  the  time  of  its  first 
enactment ;  and,  when  there  is  no  express  repeal  of  the  law 
as  it  stood  at  the  time  of  the  amendment,  that  law  will,  in  the 
absence  of  express  provisions  to  the  contrary,  be  deemed  to 
apply  to,  and  to  govern,  the  validity  and  consequences  of  acts 
done  before  it  was  amended.  (My  v.  ITolton,  15  iT.  J".,  595.) 
More  especially  must  this  rule  be  adhered  to  when  the  amend- 
atory law  contains  express  provisions  fixing  the  period  of  its 
retroaction* in  certain  specified  cases;  for,  this  specification 
almost  necessarily  leads  to  the  conclusion  that,  in  all  other  and 
unspecified  cases,  the  amendment  is  not  to  have  a  retroactive 
effect.  {Tinker  v.  Van  Dyke,  8  Chicago  Legal  News^  235, 
Z7./S.  Circuit  Courts  Eastern  District  of  Michigan^  Emmons^ 
Cir.  J.) 

On  the  30th  of  January,  1872,  the  petition  was  filed  for 
an  adjudication  against  Foot,  Doud  &  Co.,  as  bankrupts,  and, 
on  the  7th  of  February,  1872,  they  were  duly  adjudicated 
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bankrupts.  The  Act  of  June  22d,  1874,  (18  U.  S.  Stat,  at 
Large^  180,)  amendatory  of  the  bankrupt  law,  by  its  section  12, 
amendeil  section  89  of  the  bankrupt  Act  of  March  2d,  1867, 
(14  /rf.,  536,)  so  as  to  read  as  set  out  in  section  12.  Its  retro- 
action is  limited  to  the  first  day  of  December,  1873,  when  it 
is  prescribed  that  it  shall  have  any  retroactive  operation,  and 
this  provision  excludes,  in  my  view,  any  other  period  for 
retroaction.  It  is  not  necessary,  therefore,  to  the  invalidity 
of  an  act  alleged  to  be  preferential  in  its  character,  which 
took  place  prior  to  December,  1873,  that  it  should  come  up  to 
the  test  imposed  b^  the  amendatory  Act  of  1874.  It  is  to  be 
tried  according  to  the  law  of  1867,  as  embodied  in  the  Revised 
Statutes.  Under  that  law,  if  the  creditor  receiving  the  pref- 
erential payment  or  conveyance  had  reasonable  cause  to  be- 
lieve that  a  fraud  on  the  Act  was  intended,  and  that  the 
debtor  was  insolvent,  he  cannot  be  allowed  to  prove  his  debt 
in  bankruptcy. 

Upon  a  careful  examination  of  the  evidence  in  the  case,  I 
do  not  find  that  the  presumption  of  fraud  arising  from  the 
transaction  in  question  being  out  of  the  usual  course  of  busi- 
ness, under  section  5130  of  the  Revised  Statutes,  is  overcome. 
On  the  contrary,  judging  from  the  correspondence  of  the 
parties,  to  which  I  attach  more  weight  than  to  the  oral  testi- 
mony, I  think  the  case  of  the  defendant  is  made  out.  That 
both  the  bankrupts  and  the  creditors  intended  a  preference 
seems  to  me  established.  That  the  debtors  were  insolvent, 
and  that  the  creditors  had  reasonable  cause  to  believe  them  to 
be  insolvent,  seems  to  me  made  out  with  great  cogency  of 
proof.  The  surrounding  circumstances  point  too* strongly  to 
this  conclusion  to  be  overthrown  by  the  testimony  of  the 
parties  to  their  intentions.  Such  testimony,  though  compe- 
tent, is  inherently  weak,  and  can  rarely  avail  against  the 
stronger  proof  which  the  transaction  itself  affords.  There 
must  be  judgment  for  the  defendant. 


Edward  C.  Delavan^  for  the  plaintiffs. 
Dennison  db  Everett^  for  the  defendant. 
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J.  Lee  Smith  &  Co. 
Egbert  Reynolds  and  Samuel  Jacobs.    In  Equity. 

The  registration  of  a  trade-mark  for  "paints"  by  A.,  who  had  previously 
acquired  the  exclusive  use  of  such  trade-mark  for  particular  kinds  of  paints 
only,  does  not  enable  A.  to  restrain  B.  from  using  such  trade-mark  upon 
another  kind  of  paint,  to  which  B.  had  been  in  the  habit  of  affixing  such 
trade-mark  prior  to  such  registration. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  July  19tb,  18T6.) 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  de- 
fendants from  the  use  of  a  trade-mark  for  "  paints,"  which  was 
registered  in  the  Patent  Office  on  February  21st,  1871.  After 
full  proofs  had  been  taken  for  final  hearing,  a  motion  for  a 
preliminary  injunction  was  heard  before  Judge  Blatchford, 
whose  opinion  {&nith  v.  Heynolds,  10  Blatchf.  C,  C.  R.^  100) 
recites  the  allegations  of  the  bill  and  answer,  and  the  facts 
which  he  found  to  have  been  proved.  No  question  has  been 
made  before  me  as  to  the  correctness  of  the  decision  of  the 
learned  judge  upon  the  points  of  law  which  are  considered  in 
his  opinion.  The  controversy  has  turned  upon  the  questions 
of  fact.  While  I  concur  with  Judge  Blatchford  in  the  result 
which  he  reached,  I  deem  it  desirable  to  state  somewhat  more 
in  detail  than  he  did,  some  of  the  facts  which  seem  to  me  to 
be  important. 

The  plaintiffs,  who  have  been  for  many  years  importers 
of  paints,  in  September,  1869,  opened  negotiations  with  a 
new  firm  of  English  manufacturers,  for  the  purpose  of  intro- 
ducing their  goods  into  the  market  in  this  country.  Recog- 
nizing the  importance  of  having  a  trade-mark  by  which  these 
goods  should  be  known,  and  under  which  they  should  attain 
a  reputation,  the  plaintiffs  adopted  the  crown  as  such  mark, 
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and  instructed  the  English  firm  to  place  that  mark  upon  all 
goods  of  their  manufacture  which  were  sent  to  the  plaintiffs. 
This  was  done,  and  the  crown  brand  soon  became  well  known 
and  was  largely  sold.  It  was  applied  on  "Paris  white,  Vene- 
tian red,  drop  black,  Indian  reds,  Tuscan  reds,  patent  drier^ 
oak  stain,  dry  ochres,  ochres  in  oil,"  and  various  other  colors. 
It  does  not  appear  to  have  been  applied  to  white  lead  or 
blano  de  zinc.  The  white  lead  which  the  plaintiffs  sold  was 
the  manufacture  of  other  English  firms,  whose  goods  had 
their  own  peculiar  and  well  known  trade-mark.  No  white 
lead  of  English  manufacture,  having  a  "crown"  trade-mark^ 
has  been  known  in  the  markets  of  this  country.  A  number 
of  years  ago,  another  firm  in  the  city  of  New  York  imported 
hlcmo  de  zino  which  was  branded  with  the  English  coat  of 
arms.  Their  business  was  transferred  to  a  corporation  ia 
Boston,  which  continues  the  sale  of  this  article  under  the 
same  brand. 

At  the  time  of  the  registration  of  the  "crown"  trade-mark,, 
the  plaintiffs  had  acquired,  at  common  law,  a  right  to  the  use 
of  this  mark  upon  the  particular  class  of  paints  to  which  it 
had  been  applied,  but  had  not  used  the  mark  upon  all  paints 
which  they  sold,  and  especially  had  not  adopted  its  use  upon 
white  lead  or  zinc.  On  December  30th,  1870,  they  filed  a 
petition  in  the  Patent  Office,  representing  that  they  were 
using,  and  had  the  right  to  use,  a  trade-mark  for  "  paints,"" 
which  trade-mark  consisted  of  the  illustration  of  a  crown.  On 
February  21st,  1871,  the  Patent  Office  issued  a  certificate,  to 
the  effect  that  said  trade-mark  had  been  duly  registered  and 
recorded,  and  would  remain  in  force  for  thirty  years  from  that 
date.  Since  ^aid  date,  it  does  not  appear  that  the  plaintiffs 
have  used  this  trade-mark  upon  white  lead  or  zinc,  but  they 
have  continued  to  use  it  upon  the  same  kinds  of  paint  which 
have  been  mentioned,  and  the  public  has  understood  that  the 
mark  belonged  to  this  particular  manufacture,  and  distin- 
guished it  from  like  goods  of  other  manufacturers  or  vendors* 
In  February,  1870,  the  firm  of  Eeynolds  ife  Co.,  which  con- 
sisted of  Robert  Reynolds  and  Jacob  Israel,  who  were  manu- 
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facturera  of  paints,  commenced  to  use  a  label  and  brand  npoo. 
the  white  lead  which  they  manufactured.  This  label  con- 
sisted of  an  inner  circle,  within  which,  at  the  top,  was  the 
illustration  of  a  crown,  and  underneath  that  the  letters  "  X  X," 
and  underneath  these  letters  the  words  '^  Beynolds  &  Co.,"  and 
outside  of  such  circle  a  second  circle,  and  in  the  ring  between 
the  two  circles  the  words,  circumferentially,  "  Pure  English 
White  Lead."  The  copartnership  of  Reynolds  &  Co.  expired 
January  1st,  1872,  and  the  defendants,  under  the  firm  of 
Reynolds  &  Jacobs,  have  continued  to  use  the  same  brand 
upon  their  white  lead  ground  iu  oil,  and  also  upon  packages 
of  blano  de  zinc  ground  in  oil. 

The  question  which  arises  upon  this  state  of  facts  is — 
does  the  registration  of  a  trade-mark  for  ^'paints,"  by  a 
plaintiff  who  had  previously  acquired  the  exclusive  use  of 
«uch  mark  for  particular  kinds  of  paints  only,  enable  the 
plaintiff  to  restrain  a  defendant  from  its  use  upon  another 
kind  of  paints,  to  which  kind  he  had  been  in  the  habit  of 
Affixing  the  same  mark  prior  to  the  registration}  The 
doctrine  of  the  common  law  in  regard  to  trade-marks  is, 
that  "  every  manufacturer,  and  every  merchant  for  whom 
goods  are  manufactured,  has  an  unquestionable  right  to 
distinguish  the  goods  that  he  manufactures  or  sells,  by  a 
peculiar  mark  or  device,  in-order  that  they  may  be  known  as 
his  in  the  market  for  which  he  intends  them,  and  that  he 
may  thus  secure  the  profits  that  their  superior  repute,  as  his, 
may  be  the  means  of  gaining.  His  trade-mark  is  an  assurance 
to  the  public  of  the  quality  of  his  goods,  and  a  pledge  of  his 
own  integrity  in  their  manufacture  and  sale."  {Amosk&ag 
MYff.  Uo.  V.  Spear,  2  Scmdf.  S.  C.  R.,  599.)  The  Paris 
white,  Venetian  red,  drop  black,  and  other  goods  which 
were  sold  by  the  plaintiffs,  had  acquired  a  distinctive  character 
and  reputation  in  the  market,  under  the  name  of  the  "  crown  " 
brand,  which  name  indicated  to  the  public  the  origin  or 
ownership  of  the  goods.  But  the  white  lead  or  the  zinc 
which  the  plaintiffs  sold  had  not  acquired  a  distinctive  char- 
acter under  the  name  of  the  "  crown  "  brand,  because  they  had 
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Bot  applied  that  name  to  either  of  these  articles.  Previouslj 
to  the  time  of  the  registration,  the  plaintiffs  had  not,  there- 
fore, become  entitled  to  the  exclasive  use  of  the  representation 
of  a  crown  npon  all  paints;  bat  their  right  to  the  exclasive 
use  of  the  mark  was  limited  to  the  articles  to  which  it  had 
been  appropriated.  By  registering  this*  mark  in  the  Patent 
Office,  and  appropriating  it  to  all  paints,  they  cannot,  in  my 
opinion,  prevent  the  defendants  from  the  nse  of  the  mark 
upon  a  class  of  goods  to  which  they  had  applied  the  mark 
prior  to  the  registration,  especially  as  the  plaintiffs  have  not^ 
since  the  registration,  extended  actual  use  of  their  mark  ta 
that  class.  If  a  manufacturer  of  cotton  tickings,  who  had 
acquired  the  right  to  the  use  of  a  trade-mark  upon  his  tickings^ 
should  register  his  mark,  and  declare  that  it  was  intended  to 
be  appropriated  to  all  manufactures  of  cotton,  he  would  not 
be  thereby  enabled  to  restrain  a  manufacturer  of  shirtings 
who  had  previously  placed  the  same  mark  upon  his  own 
manufactured  article.  The  plaintiffs  had  acquired  a  valid 
right,  at  common  law,  to  the  use  of  the  mark  upon  those 
kinds  of  paints  to  which  it  had  been  appropriated  prior  to* 
the  registration.  The  statutory  right  which  they  acquired  by 
the  registration  (and  which  statutory  right  is  the  foundation 
of  this  bill)  did  not  enable  them  to  extend  their  exclusive 
right  to  the  use  of  the  mark  upon  all  paints,  as  against  a 
manufacturer  who  had  previously  used  the  same  mark  upon  a 
particular  class  of  paints,  to  which  kind  or  class  the  plaintiffs 
had  not  appropriated  the  mark. 
The  bill  should  be  dismissed. 

Alexander  H,  H.  Dawson^  for  the  plaintifis. 

Hugh  Z.  Cole^  for  the  defendants. 
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L.  L.  Davis,  Administrator  of  Jerry  B.  Sweatland 
The  Massachusetts  Mutual  Life  Insurance  Company. 

A  policy  of  life  insurance  hy  a  company,  on  the  life  of  S.,  declared  that  it  was 
issued  and  accepted  upon  the  express  conditions,  that  it  "  shall  not  take  effect 
until  the  advance  premium  hereon  shall  hare  been  paid  during  the  lifetime 
of  the  person  whose  life  is  hereby  insured;  that  no  premium,  or  instalment 
of  premium,  hereon,  shall  be  considered  as  paid,  unless  a  receipt  shall  have 
been  giyen  therefor  at  the  time  of  payment,  duly  signed  by  the  president  or 
secretary  of  said  company ;  that  no  agent  of  the  company  shall  make  any 
contract  binding  the  company,  nor  alter  or  change  any  condition  of  the  policy, 
nor  waive  forfeiture  of  this  policy."  The  policy  was  put  into  the  hands  of  S., 
by  an  agent  of  the  company,  who  informed  S.,  at  the  time,  that  there  was  ne 
hurry  about  his  paying  the  premium.  Thereafter  S.  died,  still  retaining  the 
policy,  but  without  having  paid  the  premium,  and  without  any  receipt  for  the 
premium  having  been  given  to  him :  Held, 

{!,)  It  is  to  be  inferred,  from  the  fact  that  S.  retained  the  policy,  without  objec- 
tion, that  he  accepted  its  terms  and  provisions ; 

(2.)  The  premium  was  not  paid,  as  between  S.  and  the  company ; 

(8.)  The  agent  attempted  to  give  a  credit  to  S.  for  the  amount  of  the  premium, 
in  violation  of  the  conditions  of  the  policy ; 

(4.)  The  attempted  waiver  by  the  agent  was  not  effectual,  and  the  policy  never 
took  effect. 

{Before  Shipman,  J.,  Vermont,  July  26th,  1876.) 

SniPMAN  J.  This  case  was  tried  by  the  Court,  upon  the 
following  agreed  statement  of  facts,  a  jury  having  been  waived 
by  the  written  stipulation  of  the  parties :  "  The  plaintiff's 
intestate,  Jerry  B.  Sweatland,  resided  in  Eichf ord,  in  this  Dis- 
trict, and  was  the  keeper  of  a  hotel.  The  defendants  are  a 
corporation  created  by  the  laws  of  the  State  of  Massachusetts, 
with  headquarters  at  Springfield,  in  that  State.  On  the  1st 
of  August,  1873,  and  for  two  years  before,  one  M.  V.  B. 
Edgerly,  of  Manchester,  N.  U.,  was  the  general  agent  of  de- 
fendants for  a  portion  of  New  England,  including  the  State 
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of  Vermont.  For  the  same  time,  one  Charles  Parkhurst  was 
special  State  agent  for  Vermont,  for  the  purpose  of  soliciting 
applications  for  insurance  in  said  company,  delivering  poli- 
cies and  collecting  premiums  thereon,  appointed  by  said  Ed- 
gerly,  with  headquarters  at  Burlington,  Vermont.  About 
April  Ist,  1872,  Parkhurst  employed  one  H.  M.  Buxton  to 
solicit  applications  for  insurance,  and  it  was  also  Buxton's 
duty,  under  such  employment,  to  collect  premiums  on  policies 
that  were  placed  in  his  hands,  and  thereupon  to  deliver  pre- 
mium receipts  and  such  policies  to  the  assured.  Said  Buxton 
made  monthly  remittances  of  all  such  premiums  so  collected  to 
Parkhurst,  keeping  an  account  of  all  such  applications,  policies 
delivered  and  not  delivered,  payments,  &c.,  in  a  book,  which 
account  was  the  only  one  kept  by  Buxton  with  the  company, 
or  in  the  insurance  business.  Parkhurst's  compensation,  as 
agent,  was  a  certain  commission  reserved  out  of  all  said  pre- 
miums. He  employed  Buxton  as  sub-agent,  and  paid  him  an 
annual  salary  for  his  services.  The  above  comprised  all  the 
duty  and  authority  of  said  Buxton  under  such  employment. 
All  his  communications  about  the  defendants'  business  were 
with  Parkhurst.  Parkhurst  was  under  bond  to  the  defend- 
ants. Buxton  was  not  under  bonds  to  Parkhurst  or  the  de- 
fendants. Neither  Edgerly  nor  Parkhurst  had  any  authority 
to  grant  insurance,  and  all  the  authority  Buxton  had  was  de- 
rived from  said  employment  by  Parkhurst.  Buxton's  bead- 
quarters  were  at  St.  Albans,  Vermont,  and  he  was  at  the  time 
subject  to  the  orders  of  Parkhurst,  but  his  work  was  done 
mainly  in  Franklin,  Grand  Isle,  and  Lamoille  counties. 
Kichford  is  28  miles  from  St.  Albans,  and  Buxton  was  in  the 
habit  of  going  there  once  each  month,  and,  while  there,  stop- 
ping sometimes  at  Sweatland's  hotel,  and  sometimes  at  another 
hotel  in  the  place.  On  June  4th,  1873,  Sweatland  executed 
and  delivered  to  Buxton  an  application  for  insurance,  signed 
by  him.  Buxton  sent  the  same  to  Parkhurst,  the  latter  trans- 
mitted it  to  Edgerly,  and  the  latter  to  the  defendants,  at 
Springfield.  The  same  was  accepted  by  the  defendants,  and, 
on  the  13th  day  of  June,  1873,  they  made  out  and  signed  a 
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premium  receipt  and  policy.  Tbej  sent  the  same  to  Edgerlj^ 
general  agent,  at  Manchester,  who  received  and  stamped  the 
same  Jane  16th,  1873,  and  forwarded  the  said  premium  re- 
ceipt and  policy  to  Parkhnrst,  at  Burlington.  About  the  last 
of  June,  1873,  Parkhurst  sent  the  same  to  Buxton,  at  St.  Al- 
bans. On  the  Ist  of  July,  1873,  Buxton  wrote  a  letter  to 
Sweatland,  of  which  the  following  is  a  copy :  *  St.  Albans, 
Vt.,  July  Ist,  1873.  Jerry  B.  Sweatland,  Esq.,  Dear  Sir : 
Enclosed  find  your  policy.  You  can  send  the  amount  due  by 
C.  M.  Searle,  if  you  wish,  and  I  will  return  you  receipt  for 
the  same,  or  you  can  pay  it  to  me  when  I  am  up  next  time, 
as  you  please  ;  no  hurry  about  it.  Tours,  very  truly,  H.  M. 
Buxton.' — and  sent  the  policy,  with  the  letter,  by  the  hand  of 
0.  M.  Searle,  therein  named,  to  Sweatland.  Searle  was  a 
mail  agent,  running  between  Kichford  and  St.  Albans,  daily. 
Said  policy  and  letter  were  received  by  Sweatland  on  or 
about  said  1st  of  July,  and  they  were  found  among  his  papers 
after  his  decease,  and,  after  said  letter,  no  communication  of 
any  kind  was  had  between  Sweatland  and  Buxton,  or  Sweat- 
land and  the  defendants,  in  respect  to  the  policy  or  anything 
else.  The  premium  provided  for  in  the  policy  was  never 
tendered  or  paid  by  Sweatland,  or  by  any  one  on  his  behalf, 
to  Buxton,  or  the  defendants,  or  any  one  in  their  behalf,  be- 
fore Sweatland's  decease.  Said  premium  receipt  was  never 
delivered  to  Sweatland  or  asked  for  by  him,  but  remained  in 
Buxton's  hands  after  his  receipt  of  the  same  from  Parkhurst, 
until  one  or  two  days  after  Sweatland's  decease,  when  Buxton 
returned  it  to  Parkhurst.  Said  Sweatland  was,  at  the  time  he 
received  said  policy,  in  perfect  health,  and  so  continued  until 
the  15th  of  July,  1873,  when  he  died  in  an  apoplectic  fit.  !No 
question  is  made  but  that  all  the  requirements  of  the  policy 
as  to  notice  of  death,  and  all  other  matters,  subsequent  to  the 
decease  of  said  Sweatland,  have  been  complied  with.  The 
plaintiff  offers  to  show  by  E.  H.  Powell,  his  attorney,  and,  if 
competent  or  admissible  against  defendants'  objection,  it  may 
be  taken  as  proved,  that,  a  few  days  after  the  decease  of  Sweat- 
land, the  said  Buxton  told  him,  said  Powell,  that  he  thought 
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the  compaDjr  would  make  no  question  about  the  claim,  and 
that  it  was  not  necessary  to  make  any  tender  of  the  premium 
which  the  said  Powell  then  had  and  proposed  to  pay,  and 
otherwise  would  have  tendered  to  said  Buxton,  as  agent  for 
defendants/'     The  application  of  Sweatland,  a  copy  of  which 
was  partly  written  and  partly  printed  upon  the  back  of  the 
policy,  contained   the  following  agreement :      **  And   it  is 
hereby  further  agreed,  that,  under  no  circumstances,  shall  the 
policy  be  in  force  until  the  first  premium,  as  stated  in  the 
policy,  shall  have  been  paid,  during  the  lifetime  of  the  said 
party  whose  life  is  hereby  proposed  for  insurance,  to  the  com- 
pany, or  to  an  agent  duly  authorized  by  the  company  to  re- 
ceive payments  of  premiums,  and  that  no  premium,  or  in- 
stalment of  premium,  shall  be  considered  as  paid,  unless  a 
receipt  shall  have  been  given  therefor,  at  the  time  of  pay- 
ment, duly  signed  by  the  secretary  or  president  of  the  said 
company."    By  the  policy,  the  defendants,  "  in  consideration 
of  the  declarations  and  statements  made  in  the  application  for 
this  policy,  and  of  the  annual  premium  of  $32  80,  to  be  paid 
on  or  before  the  13th  day  of  June,  at  noon,  in  each  and  every 
year  during  the  continuance  of  the  policy,  do  insure  the  life 
of    Jerry   B.   Sweatland,    *    *    *    in   the  amount  of  one 
thousand  dollars,  for  the  term  of  life ; "  and  the  company 
promised  to  pay  the  sum  insured  to  the  said  Jerry  B.  Sweat- 
land, his  executors,  administrators,  or  assigns,  "  said  sum  in- 
sured being  for  the  express  benefit  of  Mary  B.  Sweatland, 
wife  of  the  said  Jerry  B.   Sweatland."      The  policy  was 
"  issued  and  accepted  upon  the  following  express  conditions  : 

*  *  *  Second.  That  this  policy  shall  not  take  eflect  until 
the  advance  premium  hereon  shall  have  been  paid  during  the 
lifetime  of  the  person  whose  life  is  hereby  insured.     *    * 

*  *  Third.  That  no  premium  or  instalment  of  premium 
hereon  shall  be  considered  as  paid,  unless  a  receipt  shall  have 
been  given  therefor  at  the  time  of  payment,  duly  signed  by 
the  president  or  secretary  of  said  company.  *  *  *  * 
EUventh.  That  no  agent  of  the  company  shall  make  any  con- 
tract binding  the  company,  nor  alter  or  change  any  condition 
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of  thiB  policy,  nor  waive  forfeiture  of  this  policy."  The 
book  of  Buxton  contained  a  list  of  the  policies  which  ho  had 
received,  with  the  numbers,  names  of  the  insured,  and  other 
important  memoranda  in  relation  to  each  policy,  arranged  in 
tabular  divisions  or  columns.  Under  the  head  of  "  premiums 
received,"  and  "  when  received,"  opposite  the  name  of  Jerry 
B.  Sweatland,  were  blanks,  and  the  words  "  died  July  15, 
1873,"  were  written  against  his  name. 

In  order  to  determine  the  principles  of  law  which  are  ap- 
plicable to  this  case,  it  is  necessary  for  this  Court  to  find  the 
inferences  of  fact  which  are  properly  deducible  from  the 
agreed  statement  of  facts. 

(1.)  From  the  retention  of  the  policy,  without  objection, 
by  Sweatland,  for  fitlbeen  days,  under  the  circumstances  which 
have  been  detailed,  the  Court  is  authorized  to  infer  an  accept- 
ance of  its  terms  and  provisions. 

(2.)  Was  payment  of  the  premium  actually  made,  as 
between  the  insured  and  the  company?  If  Buxton'  had 
undertaken,  either  expressly  or  impliedly,  to  pay  the  pre- 
mium to  the  company,  and  to  make  Sweatland  his  own  debtor 
therefor,  the  transaction  would  have  been  equivalent  to  pay- 
ment. Cases  of  this  kind  are  not  infrequent.  But  there  is 
an  entire  absence  of  evidence  that  there  was  any  such  express 
or  implied  agreement  or  understanding  between  them.  On 
the  other  hand,  the  letter  of  Buxton  furnishes  evidence  that 
the  premium  was  not  paid,  as  between  the  insured  and  the 
company.  The  agent  says,  ^^  you  can  send  the  amount  due, 
and  I  will  return  you  receipt  for  the  same  " — showing  that 
no  receipt  was  to  be  given,  and  indicating  that  no  payment 
was  to  be  considered  as  made,  until  the  money  was  actually 
received.  Buxton's  book-keeping  confirms  this  view.  The 
question  is  answered  in  the  negative. 

(3.)  Did  Buxton  attempt  to  alter  the  condition  of  the 
policy,  requiring  a  prepayment  of  the  advance  premium 
before  the  policy  should  take  effect,  and  to  give  a  credit  to 
Sweatland  for  .the  amount?  If  the  provisions  of  the  policy 
are  agreed  to  and  accepted  by  the  insured,  "  where  the  policy 
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18  delivered  without  requiring  payment,  the  presumption  is, 
especially  if  it  is  a  stock  company,  that  a  credit  was  intended." 
{MiUer  v.  Life  Ins.  Co,^  12  WaXL.^  303.)  This  is  not  a  con- 
clusive presumption,  but  the  question  whether  credit  was 
intended  is  one  of  fact,  and  there  is  not  an  unyielding  rule  of 
law  implying  such  a  result  from  the  mere  fact  of  the  delivery 
of  an  executed  contract.  Waiver  is  the  act  of  the  company, 
acting  through  its  duly  authorized  agents.  The  intention  of 
the  only  pei'son  who  acted  in  this  matter  is  to  be  gathered 
solely  from  his  letter,  in  which  he  says,  "  you  can  send  me 
the  amount  due  by  C.  M.  Searle,  if  you  wish,  and  I  will  re- 
turn you  receipt  for  the  same,  or  you  can  pay  it  to  me  when 
I  am  up  next  time,  as  you  please.  No  hftriy  about  it."  If 
he  had  not  added  the  last  clause,  the  letter  might  have  been 
construed  to  mean — ^you  can  examine  the  policy  and  send  me 
the  money,  and  I  will  return  you  receipt,  it  being  well  under- 
stood that  the  policy  does  not  take  effect  until  the  premium 
is  paid  ;  but,  when  the  writer  says,  there  is  ''  no  hurry  about 
it,"  it  indicates  that  he  intended  that  the  policy  should  be 
subsisting ;  otherwise,  there  was  need  of  promptness,  as  the 
«vent  proved.  If  it  was  desirable  to  the  insured  that  the 
policy  should  take  effect,  it  was  also  desirable  that  he  should 
take  the  proper  steps  to  make  it  effectual.  Although  Buxton 
knew  of  the  express  provisions  of  the  policy,  he  probably 
relied  upon  the  continuance  of  the  life  of  a  man  who  was 
apparently  in  good  health,  and,  in  the  expectation  that  pay- 
ment would  be  made  in  the  future,  he  took  the  unauthorized 
liberty  of  disregarding  the  terms  of  the  contract.  I  am, 
therefore,  of  opinion,  that  the  presumption  which  is  to  be 
inferred  from  delivery  has  not  been  overcome  by  the  de- 
fendants. , 

It  having  been  thus  found,  as  matter  of  fact,  that  there 
was  an  attempted  waiver  by  Buxton,  the  question  of  law 
arises — was  the  attempted  waiver  effectual  ?  It  is  not  neces- 
sary, under  the  provisions  of  this  application  and  policy,  to 
consider  any  distinction  between  the  powers  of  a  general 
agent,  by  which  term  I  mean  an  agent  who  is  authorized  to 
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make  contracts  of  life  insarance,  and  the  powers  of  a  sub- 
agent,  who  is  employed  ''  to  solicit  applications  for  insurance, 
and,  under  such  employment,  to  collect  premiums  on  policies 
that  are  placed  in  his  hands,  and  thereupon  to  deliver  pre- 
mium receipts  and  such  policies  to  the  assured,"  and  whose 
powers  are  coextensive  with  the  business  intrusted  to  his 
care,  because,  in  my  opinion,  the  powers  of  any  person  who 
was  an  agent,  and  not  an  officer,  of  the  company,  to  vary  the 
terms  of  the  contract  which  had  been  entered  into  between 
the  company  and  Sweatland,  had  been  taken  away,  and  the 
prohibition  of  the  exercise  of   such  powers  was  known  to 
Sweatland,    The  provisions  alike  of  the  application  and  of 
the  policy  declare  that  the  policy  will  not  take  effect,  unless 
prepayment  has  been  made.     This  condition  could  have  been 
waived  by  the  company,  or  its  duly  authorized  agent,  unless 
the  agent  had  been  prohibited  from  varying  the  terms  of  the 
policy,  and  that  restriction  of  his  powers  had  been  brought 
home  to  the  knowledge  of   the  insured.    In  this  case,  the 
contract,  which  the  insured  had  in  his  possession,  bore  upon 
its  face  the  restriction  of  the  powers  of  any  agent,  as  to  the 
alteration  of  the  provisions  of  the  policy.     Sweatland  had 
expressly  agreed,  in  his  application,  that  under  no  circum- 
stances should  the  policy  be  in  force  until  the  first  premium 
had  been  paid  during  his  lifetime.    This  agreement  was  em- 
bodied  in  the  policy  to  which  he  had  also  assented,  and  which 
informed  him  that  an  agent  could  not  vary  or  alter  one  of  its 
conditions.     In  the  absence  of  fraud  or  imposition,  it  is  con- 
clusively presumed  that  a  party  to  a  written  contract  which 
has  been  received  and  accepted  by  him,  knew  of  its  terms* 
{Bice  v.  Dwighi  Mf^g  Co.^  2  Cvshing^  80 ;  Grace  v.  AdamSj 
100  Masa.y  505 ;   Hopkins  v.  Westcott^  6  Blatchf.  C.  C.  -ff., 
64.)    In  this  case,  under  the  express  provisions  of  the  con- 
tract, credit  must  be  given,  or  be  sanctioned,  by  the  company, 
acting  through  its  board    of   directors,  or  those  executive 
officers  who  represented  the  company  in  this  policy.     Unless 
so  made  or  sanctioned,  the  attempted  waiver  is  ineffectual. 
The  company  would  have  had  the  power,  notwithstanding  the 
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terms  of  the  policy,  to  invest  its  agent  with  authority 
to  waive  its  provisions,  but  no  attempt  has  been  made  to 
show  that  the  company  ever  sanctioned  the  act  of  Buxton. 
{Urvion  Mut.  Life  Ins.  Co.  v.  McMiUeriy  Supreme  Court  of 
OhiOy  1873,  4  Bigelovfa  Life  &  Accident  Insurance  R&ports^ 
384.)  There  being  no  evidence  of  such  sanction,  Sweatland 
knew  that  he  had  not  paid  the  premium,  that  Buxton  had  no 
authority  to  waive  prepayment,  and  that  the  policy  had  not 
become  eflPectual. 

The  decision  of  this  point  renders  it  unnecessary  to  deter- 
mine whether  the  suit  was  properly  brought  in  the  name  of 
the  administrator. 

Let  judgment  be  rendered  for  the  defendants. 

E.  Henry  Powell^  for  the  plaintiff. 
Guy  C.  Nohle^  for  the  defendants. 


Abraham  B.  Miller 
vs. 


The  Mayor,  &o.,  of  The  CrrY  of  New  York  and  others. 

In  Equity. 

A  citixen  of  New  York  brought  suit  in  this  Court  against  the  manicipal  corpo- 
rations of  the  cities  of  New  York  and  Brooklyn,  and  certain  individual 
citizens  of  New  York,  to  restrain  the  building  of  a  bridge  in  New  York 
across  the  East  River,  a  navigable  river,  on  the  ground  that  it  would  be  a 
public  nuisance :  Htldy  that  this  Court  had  no  jurisdiction  of  the  suit,  so  far 
as  any  question  of  a  violation  of  the  law  of  New  York  was  concerned,  but 
that  it  could  take  jurisdiction  to  enquire  whether  the  bridge  was  being  so 
built  as  to  violate  the  Constitution  or  laws  of  the  United  States. 

The  history  of  the  legislation  of  New  York  and  of  the  United  States,  in  regard 
to  such  bridge,  reviewed. 

Under  such  legislation  of  the  United  States,  if  the  bridge  is  constructed  in 
conformity  with  the  requirements  of  law,  it  follows  that  the  navigation  of  the 
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river  will  not  thereby,  in  contemplation  of  law,  be  obstmcted,  impaired  or- 
iDJariooflly  modified. 

Ck>ngres8  had  power  to  authorize,  as  a  regulation  of  commerce,  the  building  of 
the  bridge  in  the  prescribed  manner. 

It  appearing  that  the  bridge  was  being  constructed  according  to  the  re<]uire- 
ments  of  the  legislation  of  Congress,  and  that  the  State  of  New  York  had,  by 
subsequent  legislation,  sanctioned  its  being  constructed  in  such  manner,  an 
injunction  to  restrain  its  erection,  as  a  public  nuisance,  was  refused. 

(Before  Johnson.  J.,  Southern  District  of  New  York,  August  4th,  1876.) 

Johnson,  J.  The  plaintiff  in  this  snit  is  a  citizen  of  the 
State  of  New  York,  and  the  defendants  are  the  monicipal 
corporations  of  the  cities  of  New  York  and  Brooklyn,  and  also 
certain  individual  citizens  of  the  State.  This  Court,  therefore^ 
derives  no  jurisdiction  from  the  citizenship  of  the  parties,  for 
it  is,  in  general,  only  when  there  is  a  controversy  between 
citizens  of  different  States  that  jurisdiction  is  conferred  upon 
the  ground  of  the  citizenship  of  the  parties.  We  must  look, 
therefore,  to  the  subject-matter  of  the  suit,  to  sustain  the  juris- 
diction. The  Circuit  Courts  of  the  United  States  have  orig- 
inal cognizance,  concurrent  with  the  Courts  of  the  several 
States,  of  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  arising  under  the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  be  made,  under  their 
authority.  {Act  of  March  3d,  1875,  §  1, 18  U.  S.  Stat,  at 
Large,  470.) 

The  claim  of  the  plaintiff  is,  that  the  proposed  bridge  over 
the  East  River,  between  the  cities  of  New  York  and  Brooklyn, 
will  be  a  public  nuisance,  from  which  he  will  suffer  a  partic- 
ular private  injury,  other  than  the  common  injury  which 
every  citizen  suffers  from  a  public  nuisance.  Now,  if  the 
bridge  will  be  a  public  nuisance,  it  must  be  because  it  will 
violate  the  law  of  New  York  or  that  of  the  United  States. 
For  a  violation  of  the  law  of  New  York  the  plaintiff^ 
cannot  come  into  this  Court.  He  and  the  defendants 
are  citizens  of  New  York,  and  he  must  seek  his  remedy 
from  the  justice  of  that  State.  Jurisdiction  in  that  behalf 
between  citizens  of  the  same  State  is  not  conferred  upon  the 
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Gircnit  Courts  of  the  United  States.  In  The  Passaic  Bridge 
Cases  J  (3  WaUace^  789),  Mr.  Justice  Grier,  giving  judgment 
in  the  Circuit  Court  for  the  District  of  New  Jersey,  said : 
'^  The  complainants  in  these  bills,  in  order  to  show  jurisdic- 
tion in  the  Court,  have  stated  themselves  to  be  citizens  of  the 
State  of  New  York.  Their  right  to  a  remedy  in  the  Courts 
of  the  United  States  is  not  asserted  on  account  of  the  subject- 
matter  of  the  controversy,  but  they  rest  upon  their  personal 
right,  as  citizens  of  another  State,  to  sue  in  this  tribunal.  It 
is  plain,  by  their  own  showing,  that  they  can  demand  no  other 
remedy  from  this  Court  than  would  be  administered  by  the 
tribunals  of  the  State  of  New  Jersey,  in  a  suit  between 
her  own  citizens.  A  citizen  of  New  York  who  purchases 
wharves  in  Newark  has  no  greater  right  than  the  citizen  of 
New  Jersey. '  In  the  case  now  before  this  Court,  a  citizen 
of  New  York  sues  corporations  and  citizens  of  New  York. 
That  alone  does  not  make  a  case  of  jurisdiction  in  this  Court, 
nor  would  the  jurisdictional  difficulty  be  avoided  by  the  exist- 
ence of  a  cause  of  action  for  a  violation  of  the  law  of  New 
York.  On  neither  ground,  nor  on  both  combined,  can  this 
Court  entertain  jurisdiction.  Just  as  diversity  of  citizenship, 
in  the  case  before  Judge  Grier,  required  him  to  administer 
the  law  of  New  Jersey  between  the  parties  in  that  suit,  so, 
identity  of  citizenship  in  this  case  excludes  a  violation  of  the 
law  of  New  York  from  being  the  subject  of  redress  in  this 
Court  between  these  parties.  Here,  the  subject-matter  of  the 
suit  alone  gives  jurisdiction,  and  it  must,  in  its  exercise,  be 
confined  to  that  subject-matter. 

The  inquiry  is,  therefore,  whether,  by  the  Constitution  or 
laws  of  the  United  States,  the  bridge  in  question  will  be  a 
public  nuisance  and  specially  injurious  to  the  plaintiff.  If, 
upon  inquiry,  it  shall  be  found  that  the  bridge  in  question  is 
being  built  in  conformity  with,  and  not  in  violation  of,  the 
Constitution  and  laws  of  the  United  States,  then  no  Court  of 
the  United  States  can  regard  it  as  a  public  nuisance,  nor 
undertake  by  injunction  to  interfere  with  its  construction. 

The  Congress  has  legislated  directly  upon  the  subject  of 
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this  bridge,  and  in  that  law  has  referred  to  the  previous  legis- 
lation of  New  York.     It  will,  therefore,  be  most  convenient 
to  state,  in  their  chronological  order,  the  laws  of  the  State 
and  of  the  United  States  relating  to  the  building  of  the  bridge. 
Chapter  399  of  the  laws  of  New  York,  of  1867,  {p.  948), 
passed  April  16th,  1867,  created  a  corporation  by  the  name 
of  The  New  York  Bridge  Company,  for  the  purpose  of  con- 
structing and  maintaining  a  permanent  bridge  over  the  East 
Kiver,  between  the  cities  of  New  York  and  Brooklyn.    To 
this  corporation  power  was  given  to  acquire  and  hold  so  much 
real  estate  as  might  be  necessary  for  the  site  of  the  bridge, 
and  of  all  piei*s,  abutments,  walls,  toll  houses,  and  other  struc- 
tures proper  to  said  bridge,  and  for  the  opening  of  suitable 
avenues  of  approach  to  said  bridge,  but  not  any  land  under 
water,  in  the  river,  beyond  the  pier  lines  established  by  law. 
By  the  10th  section,  it  was  further  enacted,  that  the  bridge 
should  not  be  at  a  less  elevation  than  one  hundred  and  thirty 
feet  above  high  tide  at  the  middle  of  the  river;  that  it  should 
not  obstruct  any  street  which  it  should  cross,  but  that  such 
street  should  be  spanned  by  a  suitable  arch  or  suspended 
platform  as  should  give  a  suitable  height  for  the  passage 
under  the  same  for  all  purposes  of  public  travel  or  transporta- 
tion ;  that  no  street  running  in  the  line  of  the  bridge  should 
be  closed  without  full  compensation  to  the  owners  of  land 
fronting  on  the  same,  for  all  damages  they  might  sustain ; 
that  the  bridge  should  commence  at  or  near  the  ju^iction  of 
Main  and  Fulton  streets,  in  Brooklyn,  and  should  be  so  con- 
structed as  to  cross  the  river  as  directly  as  possible  to  some 
point  at  or  below  Chatham  square,  in  the  city  of  New  York, 
not  south  of  the  junction  of  Nassau  and  Chatham  streets ; 
and  that  it  should  be  built  with  a  substantial  railing  or  siding, 
and  should  be  kept  fully  lighted  through  all  hours  of  the 
night.     This  section  was  prefaced  with  a  provision  in  these 
words:  "Nothing  in  this  Act  contained  shall  be  construed  to 
authorize,  nor  shall  it  authorize,  the  construction  of  any  bridge 
which  shall  obstruct  the  free  and  common  navigation  of  the 
East  River,  or  the  construction  of  any  pier  in  the  said  river, 
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beyond  the  pier  lines  established  by  law."  It  will  be  ob- 
served, that  this  is  not  a  prohibition  of  the  obstruction  of 
navigation.  Appropriate  language  of  prohibition  is  found 
immediately  below — "it  shall  not  obstruct  any  street  which 
it  shall  cross."  This  provision  is  limited  to  enacting  that  the 
statute  shall  not  be  taken  to  authorize  the  obstruction  of  navi- 
gation. 

This  Act  was  followed,  in  1869,  by  chapter  26  of  the 
laws  of  that  year,  {p.  15),  passed  February  20th,  by  which, 
after  providing  for  the  representation  of  the  two  cities  of 
New  York  and  Brooklyn,  in  the  Board  of  Directors  of  the 
Bridge  Company,  it  was  enacted  that  the  company  should 
proceed  without  delay  to  construct  the  bridge. 

In  the  same  year,  an  Act  of  Congress  was  passed,  approved 
March  3d,  1869,  (15  U,  S.  Stat,  at  Large,  336),  which  enacted, 
(§  1 ,)  that  "  the  bridge  across  the  East  Ki ver,  between  the  cities 
of  New  York  and  Brooklyn,  in  the  State  of  New  York,  to  be 
constructed  under  and  by  virtue  of  an  Act  of  the  Legislature 
of  the  State  of  New  York,  entitled,  "An* Act  to  incorporate 
the  New  York  Bridge  Company,  for  the  purpose  of  constnict- 
ing  and  maintaining  a  bridge  over  the  East  Kiver,  between 
the  cities  of  New  York  and  Brooklyn,"  passed  April  16th, 
1867,  is  hereby  declared  to  be,  when  completed  in  accordance 
with  the  aforesaid  law  of  the  State  of  New  York,  a  lawful 
structure  and  post  road  for  the  conveyance  of  the  mails  of  the 
United  States :  Provided,  that  the  said  bridge  shall  be  so 
constructed  and  built  as  not  to  obstruct,  impair  or  injuriously 
modify,  the  navigation  of  the  river ;  and,  in  order  to  secure 
a  compliance  with  these  conditions,  the  company,  previous  to 
commencing  the  construction  of  the  bridge,  shall  submit  to 
the  Secretary  of  War  a  plan  of  the  bridge,  with  a  detailed 
map  of  the  river  at  the  proposed  site  of  the  bridge,  and  for 
the  distance  of  a  mile  above  and  below  the  site,  exhibiting 
the  depths  and  currents  at  all  points  of  the  same,  together 
with  all  other  information  touching  said  bridge  and  river, 
as  may  be  deemed  requisite  by  the  Secretary  of  "War  to 
determine  whether  the  said  bridge,  when  built,  will  conform 
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to  the  prescribed  conditions  of  the  Act,  not  to  obstract, 
impair  or  injuriously  modify,  the  navigation  of  the  river." 
By  the  second  section,  it  was  farther  enacted,  '^  that  the 
Secretary  of  War  is  hereby  authorized  and  directed,  upon 
receiving  said  plan  and  map,  and  other  information,  and 
upon  being  satisfied  that  a  bridge  built  on  such  plan,  and  at 
said  locality,  will  conform  to  the  prescribed  conditions  of  this 
Act,  not  to  obstruct,  impair  or  injuriously  modify,  the  naviga- 
tion of  said  river,  to  notify  the  said  company  that  he  approves 
the  same,  and,  upon  receiving  such  notification,  the  said 
company  may  proceed  to  the  erection  of  said  bridge,  conform- 
ing strictly  to  the  approved  plan  and  location.  But,  until  the 
Secretary  of  War  approve  the  plan  and  location  of  said  bridge, 
and  notify  said  company  of  the  same  in  writing,  the  bridge 
shall  not  be  built  or  commenced,  and,  should  any  change  be 
made  in  the  plan  of  the  bridge,  during  the  progress  of  the 
work  thereon,  such  change  shall  be  subject  likewise  to  the 
approval  of  the  Secretary  of  War."  It  will  be  observed,  that 
this  Act  of  Congre^  takes  up  the  subject  of  the  effect  of  the 
bridge  upon  the  navigation  of  the  river,  where  it  was  left  by 
the  law  of  New  York,  and  introduces  positive  provisions  on 
the  subject,  in  place  of  the  merely  negative  provision  of  the 
New  York  statute.  That  statute  goes  no  further  than  to 
say  that  it  shall  not  be  construed  to  authorize  an  obstruction, 
while  the  Act  of  Congress  contains  a  provision,  that  the 
bridge  shall  be  so  constructed  and  built  as  not  to  obstruct, 
impair  or  injuriously  modify,  the  navigation.  It  goes  further 
and  fixes  the  mode  by  which  it  shall  be  ascertained  whether 
these  conditions  are  observed  in  the  plan  of  the  bridge.  The 
determination  of  this  question  is  committed  to  the  Secretary 
of  War,  who  is  directed,  upon  being  satisfied  that  the  bridge, 
as  proposed,  will  not  obstruct,  impair  or  injuriously  modify 
the  navigation,  to  notify  the  company  that  he  approves  the 
bridge.  When  this  has  been  done,  the  Act  declares  that 
the  company  may  proceed  to  the  erection  of  the  bridge, 
conforming  strictly  to  the  approved  plan  and  location. 

If  the  foregoing  is  a  correct  interpretation  of  the  Act  of 
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CoDgreBS,  and  if  the  steps  pointed  out  in  the  Act  have  been 
taken,  then  there  is  the  direct  authority  of  Congress  for 
proceeding  in  the  construction  of  the  bridge,  in  conformity 
with  the  approved  plans,  and  a  conclusive  determination  that 
the  navigation  of  the  river  will  not  thereby  be  obstructed,^ 
impaired  or  injuriously  modified,  unless  Congress  does  not 
possess  the  power  thus  to  legislate.  But,  in  the  case  of  2^ 
State  of  Pennsyl/oania  v.  The  Wheeling  Bridge  Co.^  (18 
^ou^.,  421,)  the  authority  of  Congress,  under  the  Constitution, 
to  authorize,  as  a  regulation  of  commerce,  that  which  the 
judgment  of  the  Supreme  Court  had  determined  to  be  an 
obstruction  of  the  navigation  of  the  Ohio  Kiver,  was  main- 
tained. The  Court  held,  that  the  previous  judgment  had 
been  given  on  the  ground  that  the  regulations  of  commerce,, 
by  authority  of  Congress,  existing  at  the  time,  were  con- 
travened by  the  bridge,  and  that  it,  consequently,  was  unlaw- 
ful. The  new  statute  removed  this  unlawfulness,  by  adopting 
a  new  regulation  of  commerce.  The  first  clause  of  the  head 
note  to  the  case  states  accurately  the  doctrine  maintained  by 
the  decision  :  "  The  power  of  Congress  to  regulate  commerce 
includes  the  regulation  of  intercourse  and  navigation,  and, 
consequently,  the  power  to  determine  what  shall  or  shall  not 
be  deemed,  in  judgment  of  law,  an  obstruction  of  navigation." 
In  that  case,  the  State  of  Pennsylvania  brought  its  suit  in  the 
Supreme  Court  of  the  United  States,  which  had  jurisdiction 
by  reason  of  the  character  of  the  party,  irrespective  of  the 
subject-matter  of  the  action.  The  State  was  entitled  to  main- 
tain its  action  by  showing  an  obstruction  unlawful  either  by 
the  law  of  Virginia,  or  by  the  law  of  the  United  States ; 
and,  therefore,  it  was  requisite,  in  giving  judgment  against  its 
claims,  to  deny  the  unlawfulness  of  the  obstruction,  in  both 
of  its  aspects.  The  bridge  appeared  to  have  the  sanction  of 
Congress  and  of  the  State  Legislature,  and  so  its  lawfulness 
could  not  be  impeached.  But,  all  the  c&ses  in  the  Supreme 
Court,  authoritatively  decided,  hold  that  the  laws  of  Congress, 
in  regulation  of  commerce,  are  paramount.  Thus,  in  the  case 
of  WUUon  V.    The  Blackbird   Co.,  (2  PeUrs,  250),  which 
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came  tip  by  writ  of  error  from  the  Court  of  Appeals  of 
Delaware,  of  which  State  the  plaintiffs  in  error  (who  were 
defendants  below),  were  citizens,  Chief  Justice  Marshall  said : 
"  This  abridgment,"  (of  the  navigability  of  a  river  by  a  dam 
erected  under  a  law  of  Delaware),  '^  unless  it  comes  in  conflict 
with  the  Constitution  or  a  law  of  the  United  States,  is  an 
affair  between  the  Government  of  Delaware  and  its  citizens, 
of  which  this  Court  can  take  no  cognizance."  He  further 
observed,  that,  if  Congress  had  passed  any  Act  which  bore 
upon  the  case,  the  Court  would  not  feel  much  diflSculty  in 
saying  that  a  State  law  coming  in  conflict  with  such  Act 
would  be  void."  The  case  was,  however,  disposed  of  on  the 
ground  that  Congress  had  not  exercised  its  power  to  regulate 
commerce  in  such  a  way  as  was  repugnant  to  the  law  of 
Delaware  in  question,  and  that  it,  therefore,  was  not  invalid. 

The  first  determination  in  Ths  State  of  Pennsylvania  v. 
The  Wheeling  Bridge  Co,j  (13  How.^  S18),  was  only  the  other 
side  of  the  same  doctrine.  There  the  Court  held  that  Con- 
gress had  regulated  commerce  upon  the  Ohio  River  in  such  a 
way  as  came  in  conflict  with  the  legislation  of  Virginia,  and 
that  the  action  of  Congress  was  paramount. 

Oilman  v.  Philadelphia^  (3  Wallaxie^  713),  was  a  suit 
where  the  jurisdiction  rested  upon  diversity  of  citizenship, 
and  where  a  bridge  about  to  be  built  by  authority  of  a  law  of 
Pennsylvania  was  assailed  as  creating  an  unlawful  obstruction 
to  navigation,  especially  injurious  to  the  rights  of  the  plaintiffs 
as  wharf  and  dock  owners.  All  the  Court  agreed  in  the  view, 
that  the  power  of  Congress  was  paramount,  when  exercised. 
The  majority,  however,  held  that  it  had  not  been  so  exercised 
as  to  require  the  Court  to  declare  unlawful  what  was  about  to 
be  done  in  pursuance  of  a  law  of  Pennsylvania,  and  the  de- 
cision was*  against  the  plaintiffs. 

In  this  Circuit  have  occurred  the  cases  of  The  Albany 
Bridge,  (4  Blatchf.  C.  C.  E,,  74,  395,  1  Black,  682,  and 
2  Wallace,  403),  and  of  The  Troy  Bridge,  (11  Blatchf, 
C.  C,  R,,  274),  in  each  of  which  the  lawfulness  of  a  bridge 
built  in  pursuance  of  a  law  of  the  State  of  New  York  was 


AUGUST,  1876.  47T 


Miller  v.  The  Mayor,  Ac,  of  The  City  of  New  York. 


finally  sustained.  In  the  Albany  bridge  case,  an  injanction 
was  granted  originally,  but,  upon  final  hearing,  the  judges  of 
the  Circuit  Court  differed  in  opinion,  and  the  judges  of  the 
Supreme  Court,  likewise,  were  equally  divided  upon  the 
question  of  the  jurisdiction  of  the  Circuit  Court  perpetually 
to  restrain  the  erection  of  the  bridge  over  the  Hudson  River^ 
authorized  by  a  law  of  the  State  of  New  York.  The  case 
was,  therefore,  remitted  to  the  Circuit  Court,  and  the  bill 
was,  consequently,  dismissed.  Upon  appeal  from  this  final 
decree,  the  Supreme  Court  was  again  equally  divided,  and  the 
judgment,  therefore,  stood  affirmed.  In  the  last  case,  that  of 
the  Troy  bridge,  the  question  whether  that  bridge  would 
cause  a  material  obstruction  to  the  navigation  of  the  Hudson, 
if  built  in  conformity  to  the  law  of  the  State  of  New  York, 
was  examined  at  the  suit  of  a  citizen  of  another  State,  who, 
as  a  navigator  under  a  coasting  license,  was  interested  in  the 
question,  and  it  was  held  that  such  an  obstruction  would  not 
be  created  by  the  building  of  the  bridge  in  the  manner  author- 
ized by  the  law  of  New  York. 

It  results  from  the  cases  considered,  that  the  authority  of 
Congress  is  paramount,  in  the  regulation  of  commerce,  under 
the  Constitution  ;  and  that  its  determination  in  respect  to  in 
terference  with  navigation,  by  obstructions  thereto,  is  conclu 
ive.  What  it  authorizes  may  be  justified  upon  its  authority. 
What  it  forbids  is  necessarily  unlawful.  Nor  is  it  to  be  for- 
gotten, that  this  power  of  Congress  is  at  all  times  capable  of 
exercise.  If  it  should  turn  out  that  the  judgment  of  Congress 
has  been  mistaken,  and  that  navigation  is  injuriously 
affected,  it  can,  by  law,  require  the  bridge  to  be  altered  or 
removed,  and  can  adapt  its  regulation  of  commerce  to  its 
view  of  the  public  interests. 

It  remains  to  consider  whether  the  authority  hi  the  Act 
of  Congress  has  been  pursued.  It  appears,  from  the  papers 
presented  on  this  motion,  that  the  required  papers  were  pre- 
sented by  the  bridge  company  to  the  Secretary  of  War,  and 
that  after  a  careful  investigation,  through  the  corps  of  en- 
gineers and  a  special  commission  appointed  for  the  purpose 
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from  that  body,  the  Secretary  of  War  made  his  decision  in 
writing,  under  date  of  June  19th,  1869,  signed  with  his  hand, 
and  endorsed  upon  the  report  to  him  of  the  chief  of  engi- 
neers. By  that  decision  he  approved  the  plan  as  so  reported, 
with  the  single  modification,  that  the  height  of  the  centre  of 
the  main  span  of  the  bridge  should  not  be  less  than  135  feet 
in  the  clear,  at  mean  high  water  of  the  spring  tides,  and  pro- 
vided that  the  structure  should  conform  in  all  other  respects 
to  tlie  conditions  recommended  by  the  commission.  By 
the  same  document  he  directed  the  chief  of  engineers  to 
furnish  the  bridge  company  with  a  copy  of  the  report  of 
the  commission,  and  a  copy  of  the  report  on  which 
his  endorsement  was  made,  and  to  notify  the  company 
that  the  plan  and  location  of  the  bridge  were  approved,  sub- 
ject to  the  conditions  imposed  in  that  endorsement.  On  the 
21st  of  June,  1869,  the  chief  of  engineers  wrote  to  the 
president  of  the  bridge  company,  in  pursuance  of  the  orders 
of  the  Secretary  of  War,  as  follows :  "  Sir — I  am  directed 
by  the  Secretary  of  War  to  inform  the  New  York  Bridge 
Company  that  he  approves  the  plan  and  location  of  the  East 
Kiver  bridge,  as  reported  by  the  company  to  the  commission 
instituted  by  orders  from  the  War  Department,  provided  the 
bridge  conform  to  the  following  conditions :  "  These  condi- 
tions are  then  specified,  in  accordance  with  the  decision  of  the 
Secretary,  but  are  not  necessary  to  be  here  stated. 

The  substance  of  the  requirement  of  Congress  was,  that 
the  Secretary  of  War  should  approve  the  plan,  and  that, 
upon  such  approval  and  notice  thereof,  the  company  should 
have  authority  to  proceed.  It  was  not,  in  my  opinion,  ne- 
cessary that  the  notice  to  the  company  should  be  under  the 
hand  of  the  Secretary  liimself.  It  sufiicea  that  he,  in  writing 
under  his  hand,  made  the  determination,  and  directed 
the  notice  to  be  given,  and  that  it  was  given  accordingly. 
It  is  not  claimed  that  any  departure  has  occurred,  in  the 
actual  construction  of  the  bridge,  from  the  plans  and  condi- 
tions imposed  by  the  Secretary  of  War,  nor  that  any  such 
departure  is  intended ;  and,  therefore,  if  I  am  right  in  the 
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positions  before  maintained,  the  plaintiff  is  not  entitled  to  the 
writ  of  injunction  which  he  asks  from  this  Court. 

But,  if  it  should  be  considered  necessary  that  any  further 
assent  or  approval  should  be  given  by  the  State  of  N"ew  Fork 
to  the  construction  of  this  bridge  in  the  manner  proposed  and 
sanctioned  by  the  Secretary  of  War,  I  am  of  opinion  that  such 
assent  has  been  given  by  the  Act  of  the  Legislature  of  New 
York,  passed  May  14th,  1875,  {Laws  of  New  York^  of  1875,  p. 
290.)     This  Act  was  passed  years  after  the  transactions  hereto- 
fore commented  on,  and  after  the  form  and  conditions  for  the 
construction  of  the  bridge  were  settled  so  far  as'the  company 
and  the  United  States  could  settle  them,  and  the  work  had 
progressed  far  towards  its  termination.    The  Act  in  question 
is  entitled,  "  An  Act  providing  that  the  bridge'  in  the  course 
of  construction  over  the  East  River,  between  the  cities  of  New 
York  and  Brooklyn,  by  the  New  York  Bridge  Company, 
shall  be  a  public  work  of  the  cities  of  New  York  and  Brook- 
lyn, and'  for  the  dissolution  of  said  company,  and  the  comple- 
tion and  management  of  the  said  bridge  by  the  said  cities." 
By  force  of  and  under  its  provisions  it  became  the  law  of  New 
York,  that  the  bridge  in  course  of  construction  over  the  East 
Hiver  should  be  completed  and  managed  as  thereinafter  pro- 
vided, for  and  on  behalf  of  the  cities  of  New  York  and  Brook- 
lyn, as  a  consolidated,  district.     The  said  bridge  was  thereby 
declared  to  be  a  public  highway,  for  the  purpose  of  rendering 
the  travel  between  the  said  cities  certain  and  safe  at  all  times. 
It  was  further  declared,  that,  from  and  after  the  dissolution 
of  the  company,  the  said  bridge  "  shall  be  a  public  work,  to  be 
constructed  by  the  two  cities  for  the  accommodation,  conven- 
ience and  safe  travel  of  the  inhabitants  of  the  said  district ;" 
^nd  that  '^  the  said  bridge,  and  all  its  appurtenances,  and  all  the 
property  and  effects  connected  theiewith,  shall  vest  absolutely 
in  the  cities  of  New  York  and  Brooklyn."    By  this  legisla- 
tion, the  bridge,  in  its  entirety,  as  then  contemplated,  be- 
came a  public  work,  and  received  the  sanction  of  the  State  of 
New  York.    No  indictment  against  the  two  cities  for  erecting 
or  maintaining  it,  founded  upon  the  idea  of  its  being  a  nui- 
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Bance,  could  have  oeen  supported  in  the  Courts  of  New  York, 
and,  of  course,  the  plaintiff  could  not  there  have  effectually 
asserted  what  the  State  itself  could  not  have  maintained. 

I  have  not  thought  it  worth  while  to  advert  to  the  very 
indirect  interest  of  the  plaintiff  in  the  question  involved. 
He  is  not  a  navigator,  nor  interested  in  navigation  directly. 
He  is  a  warehouse  keeper,  and  the  more  vessels  that  can  come 
near  his  warehouses  the  better  are  his  chances  of  getting 
business.  Whether  an  obstruction  below  him  will  be  an  in- 
jury or  a  benefit  when  the  Hell  Gate  channel  is  cleared  out, 
is,  at  least,  ^problematical.  Nor  has  it  seemed  necessary  ta 
notice  the  delay  of  six  years,  during  which  several  millions 
have  been  expended  on  the  bridge,  while  the  plaintiff  could 
have  proceeded  at  once  to  present  the  question  for  judicial 
consideration. 

The  motion  for  an  injunction  must  be  denied. . 

Willia7n  H.  Amotcx,  for  the  plaintiff.  • 

Charles  H.  Tweed  and  Edgar  M,  CuUen^  for  the  defend- 
ants. 
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John  H.  Platt,  Assignee  in  Bankruptct  of  Simeon 

Leland  &  Co. 


V8. 


Alexander  T.  Stewabt  and  others.    In  Equity. 

EyideDce  considered,  as  to  whether  a  debtor  was  insolvent  at  the  time  he  con- 
veyed certain  real  estate  to  a  creditor,  to  apply  on  a  debt  due  to  such  cred- 
itor, and  as  to  whether  the  creditor  had  reasonable  cause,  at  the  time,  to 
believe  that  each  insolvency  existed. 

L.  owned  the  fornitore  in  a  hotel,  upon  which  furniture  he  had  given  chattel 
mortgages  to  S.,  the  owner  of  the  hotel,  as  security  for  the  rent  of  the  hotel. 
L.  becoming  insolvent,  executions  were  levied  on  such  furniture  under  judg> 
ments  recovered  after  the  giving  of  such  mortgages.  Subsequently,  L.  waa 
adjudged  a  bankrupt,  and  his  assignee  in  bankruptcy  brought  this  suit  against 
S.  and  the  execution  creditors,  to  set  aside  the  mortgages  and  the  judgments 
and  to  have  awarded  to  him  the  proceeds  of  the  furniture.  The  Court  set 
aside  the  mortgages,  but  awarded  the  proceeds  of  the  furniture  to  the  execu- 
tion creditors. 

Liens  by  execution  upheld  as  valid,  as  against  an  assignee  in  bankruptcy  of  the 
debtor,  where  the  judgments  were  for  just  debts,  duo  and  payable,  and  were 
obtained  not  only  without  the  slightest  aid  or  concurrence  of  the  debtor,  but 
generally  in  spite  of  Ms  active  and  unjastifiable  opposition. 

Under  the  statute  of  New  York  in  regard  to  the  filing  of  chattel  mortgages, 
(Lawa  of  New  York,  of  1888,  chapter  279,  p,  402,  %eeium  2,  Act  of  April  29M, 
1888),  where  the  mortgagors  in  a  chattel  mortgage  resided  in  Westchester 
county,  and  not  in  the  city  of  New  York,  and  the  mortgage  was  filed  in  the 
latter  place,  and  not  in  the  former :  HeU  that  the  mortgage  was  void  as 
against  creditors  of  the  mortgagor,  represented  by  his  assignee  in  bank- 
ruptcy. 

Under  section  8  of  the  same  Act,  in  regard  to  the  refiling  of  a  copy  of  the 
mortgage,  "  together  with  a  statement  exhibiting  the  interest  of  the  mortgagee 
in  the  property  thereby  claimed  by  him  by  virtue  thereof,"  a  statement  in  re- 
gard to  a  mortgage  given  as  security  for  rent  to  accrue  on  a  lease  of  real 
estate,  merely  said :  "  I  hereby  certify  that  the  lease  within  referred  to  still 
exists  in  fuU  force,  and  the  interests  of  the  parties,  and  my  interests,  there- 
under remain  unchanged,  except  so  far  as  the  same  have  been  altered  by  the 
payment  of  rent  accrued :"  Hddf  that  such  statement  wad  nsufficient. 
The  mortgage,  a  copy  of  which  was  refiled  with  such  statement,  described  the 
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property  it  covered  by  referring  to  a  schedule  annexed  to  it,  and  a  copy  of 
such  Bchednle  wai  refiled  with  the  copy  of  the  mortgage.    The  schedule  de- 
scribed the  property  only  as  the  goods  and  chattels  described  in  a  prior 
mortgage  made  by  the  mortgagors  to  the  mortgagee,  and  in  the  schedule 
thereto  attached,  and  filed  in  a  certain  office  at  a  certain  date,  and  all  other 
goods  and  chattels  in  a  certain  building :    ffetd^  that,  under  §  3  of  said  Act, 
such  description  of  the  property  was  not  a  sufficient  statement  of  the  prop- 
erty remaining  subject  to  the  mortgage  at  the  time  of  such  refiling. 
The  lessees  having  agreed  by  the  lease  to  give  to  the  lessor,  as  security  for  the 
accruing  rent,  a  chattel  mortgage,  and  to  renew  and  extend  it,  from  time  to 
time,  "  as  shall  be  necessary  to  effect  that  purpose,"  and  that  such  mortgage 
**  shall  be  a  continuing  lienand  security  for  the  payment  of  such  rent,"  and  the 
mortgages  given  being  held  void  as  against  creditors :  Hdd,  that  such  agree- 
ment in  the  lease  did  not  secure  to  the  lessor,  aside  from  a  lien  by  a  valid 
mortgage,  any  lien  as  against  other  creditors  who  were  in  a  condition  to  con- 
test his  lien. 
The  mortgage  being  void  as  to  creditors,  no  title  to  the  mortgaged  property 
passed  to  the  mortgagee  by  reason  of  a  failure  to  pay  the  rent,  so  as  to  cat 
off  any  right  creditors  would  otherwise  have  to  contest  the  mortgage. 
Held,  also,  that  this  action  was  well  brought  by  the  assignee  in  bankruptcy,  and 
could  be  maintained,  (lst)»  because,  by  §  36  of  the  bankruptcy  Act  of  March 
2d,  1867,  (14  U.  8,  Stat,  at  Large^  684),  he  is  expressly  empowered  to  bring 
an  action  to  recover  property  fraudulently  conveyed  by  the  bankrupt ;  (2d), 
that,  there  being  creditors  who  had  liens  on  the  personal  property  covered 
by  the  chattel  mortgages,  the  assignee  might  maintain  tlie  action  as  rep- 
resenting them,  although  he  denied  the  validity  of  their  liens;  and  (8d), 
that,  the  assignee  having  an  unquestioned  standing  in  Court  as  to  a  portion 
of  the  fond,  it  is  proper  that  all  the  trust  fond,  and  the  conflicting  claims  to 
it  before  the  Court,  and  which  must  ultimately  be  decided  by  it,  should  be 
passed  upon  in  this  suit. 

(Before  Hukt,  J.,  Southern  District  of  New  York,  August  16th,  1876.) 


Hunt,  J.  On  the  24th  of  March,  1871,  a  petition  in  bank- 
ruptcy was  presented  by  George  F,  Bellows,  a  creditor,  pray- 
ing for  an  adjudication  of  bankruptcy  against  Simeon  Leland 
&  Co.,  a  firm  composed  of  Simeon  Leland,  Charles  Leland, 
and  Warren  Leland.  On  the  Ist  of  April  following,  the  ad- 
judication was  made  as  prayed  for. 

S.  Leland  &  Co.  had,  for  several  years,  been  the  keepers 
of  the  Metropolitan  Hotel,  in  the  city  of  New  York,  under  a 
lease  from  Alexander  T.  Stewart,  and  used  and  owned  in  the 
said  hotel  a  large  amount  of  furniture  and  other  property. 
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At  the  time  of  the  bankruptcy,  they  were  holding  under  a 
lease  to  expire  on  the  let  of  May,  1871,  at  an  annual  rent  of 
^79,186,  payable  monthly  on  the  first  day  of  each  month. 
The  lease  under  which  the  Lelands  carried  on  the  hotel  was 
dated  April  30th,  1867,  and  contained  the  following  provision : 
^*  and  upon  further  condition,  that  the  parties  of  the  second 
part  shall,  simultaneous  with  the  execution  and  delivery 
thereof,  execute  and  deliver  to  the  party  of  the  first  part  a 
first  mortgage  and  lien  upon  all  the  furniture  and  chattels  of 
every  kind  now  contained  in  said  hotel,  and  used  by  the  par- 
ties of  the  second  part  for  hotel  purposes,  and  which  mort- 
gage or  lien  shall  be  a  security  for  the  payment  of  the  rent 
hereby  reserved ;  and,  on  any  default  in  the  payment  of  such 
rent  according  to  the  terms  of  this  instrument,  the  party  of 
the  first  part  may  at  once  proceed  to  foreclose  said  mortgage 
or  lien,  and  collect  the  amount  of  such  rent  from  the  sale  of 
the  property  described  or  referred  to  in  said  mortgage  or  lien ; 
and  also  upon  the  further  condition,  that  the  said  parties  of 
the  second  part  shall,  every  year  daring  the  said  term,  and 
within  thirty  days  prior  to  each  30th  day  of  April  therein, 
execute  and  deliver  to  the  party  of  the  first  part  a  renewal  of 
said  mortgage  or  lien,  and  also  an  additional  mortgage, 
which  shall  be  a  first  lien,  from  the  day  of  delivery  thereof, 
upon  all  the  additional  furniture  and  chattels  of  every 
kind  then  contained  in  said  hotel,  and  used  by  the  parties  of 
the  second  part  for  hotel  purposes,  and  not  covered  by  the 
said  first  mortgage,  and,  on  any  default  in  the  payment  of 
the  rent  hereby  reserved,  the  party  of  the  first  part  may  pro- 
ceed to  foreclose  such  mortgages  and  collect  the  amount  of 
such  rent  remaining  unpaid,  from  the  sale  of  the  property 
in  said  mortgages  described  or  referred  to ;  and  if,  at  any 
time  during  such  term,  the  said  parties  of  the  second  part 
shall  fail  or  neglect  to  so  execute  and  deliver  to  the  party  of 
the  first  part  any  such  renewal,  or  additional  mortgage  or 
lien,  then,  and  in  sach  case,  it  is  hereby  expressly  and  mutu- 
ally covenanted  and  agreed  by  and  between  the  parties 
hereto,  that  the  yearly  rent  reserved  hereby  shall  thereafter 
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be  and  become  due  and  payable  in  advance  on  the  first  daj 
of  May  in  each  remaining  year  of  the  term  hereby  demised^ 
and  the  mortgage  or  mortgages  held  by  the  party  of  the  first 
part  at  any  time  dnring  the  term  hereby  demised  may  be  re- 
sorted to  for  the  collection  of  the  rent  which  shall  at  any  time 
become  due  and  be  unpaid  hereunder,  whether  payable 
in  advance  or  otherwise,  and,  to  that  end,  said  mort- 
gage or  mortgages  shall  be  a  continuing  lien  and  security 
for  the  payment  of  the  rent  hereby  reserved."  In  per- 
formance of  the  covenants  of  this  lease,  on  the  30th  of 
April,  1867,  the  lessees  executed  to  Mr.  Stewart  a  chattel 
mortgage,  covering  all  the  furniture  in  said  hotel,  of  which  an 
inventory  was  annexed,  to  secure  the  payment  of  the  rent  re- 
served. The  inventory  purported  to  give,  in  detail,  a  state- 
ment of  the  furniture  in  every  room  in  tl^e  house.  This 
mortgage  was  filed  on  the  2d  of  September,  1867,  in  the  office 
of  the  register  of  deeds  of  the  city  and  county  of  New  York. 
Other  mortgages,  or  copies,  were  made  and  filed  April  30th, 

1868,  and  June  22d,  1869,  to  which  it  is  not  necessary  par- 
ticularly to  refer.  A  chattel  mortgage  between  the  same 
parties,  and  for  the  same  purpose,  dated  April  30th,  1869,  ac- 
knowledged August  2d,  1869,  was  filed  on  the  4th  of  August^ 

1869.  It  is  upon  this  mortgage,  and  its  renewal,  filed  July 
8th,  1870,  that  the  questions  respecting  the  validity  of  the 
mortgage  security  arise. 

The  chattel  mortgage  dated  April  30th,  1869,  purports  to 
transfer  "  all  the  household  and  hotel  furniture  and  chattels 
belonging  to  us,  and  all  other  goods  and  chattels  mentioned 
in  the  schedule  hereto  annexed,  and  now  in  the  building 
known  sis  the  Metropolitan  Hotel,  *  *  *  to  have  and  to 
hold,"  &c.  The  schedule  referred  to  was  as  follows  :  "  Sched- 
ule referred  to  in  the  within  chattel  mortgage — ^AU  the  goods 
and  chattels  described  in,  and  referred  to  in,  a  certain  chattel 
mortgage,  dated  April  30th,  1 867,  made  by  us  to  said  Stew- 
art, and  also  in  the  schedule  attached  thereto,  filed  in  the 
register's  office  of  the  city  of  New  York,  on  or  about  Sep- 
tember 2d,  1867,  together  with  all  other  household  or  hotel 
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furniture,  goods  or  chattels,  of  every  description,  belonging 
to  us,  and  now  in  or  upon  the  building  known  as  the  Metro- 
politan Hotel,  on  Broadway,  Prince  and  Crosby  streets,  in  the 
city  of  New  York."  On  the  8th  of  July,  1870,  a  copy  of  this 
mortgage,  with  the  schedule  attached,  was  filed  in  the  office 
of  the  register  of  the  city  of  New  York,  and  upon  such  copy 
was  endorsed  the  certificate  following:  "I  hereby  certify 
that  the  lease  within  referred  to  still  exists  in  full  force,  and 
the  interests  of  the  parties,  and  my  interests,  tliereunder  re- 
main unchanged,  except  so  far  as  the  same  have  been  altered 
by  the  payment  of  rent  accrued.  Dated  New  York,  July  8th, 
1870.  Alex.  T.  Stewart."  On  the  1st  of  July,  1870,  the 
lessees  failed  to  pay  the  rent  due  on  that  day,  and,  from  that 
time  until  their  bankruptcy,  were  in  arrear,  never  thereafter 
paying  the  rent  when  due.  On  the  8th  of  J  uly,  1870,  the 
date  of  the  last  refiling,  the  amount  in  arrear  was  $32,994  15. 
At  the  time  of  executing  these  mortgages  and  the  renewals, 
the  mortgagors,  and  each  of  them,  were  residents  of  towns  in 
the  county  of  Westchester,  New  York,  and  neither  of  them 
was  a  resident  of  the  city  of  New  York.  The  question  of  the 
lien  secured  by  the  lease,  and  the  questions  arising  upon  the 
chattel  mortgages,  will  be  considered  hereafter. 

On  the  24th  of  January,  1871,  a  deed  of  two  houses  and 
lots  on  Crosby  and  Jersey  streets,  in  the  city  of  New  York,  exe- 
cuted by  Charles  Leland,  was  delivered  to  Mr.  Stewart.  There 
was  then  rent  in  arrear  to  the  amount  of  $61,001  43.  Houses, 
numbers  137  and  139  Prince  street,  were  conveyed  by  Charles 
Leland  to  Mr.  Stewart,  by  deed  acknowledged  on  the  13th  of 
February,  1871.  The  Thomas  farm  was  conveyed  to  Mr.  Stew- 
art by  Ellen  Leland,  by  deed  acknowledged  on  the  4th  of  Feb- 
ruary, 1871.  The  validity  of  these  conveyances,  and  of  the 
chattel  mortgages  to  Mr.  Stewart,  is  impeached  by  the  assignee. 

I  will  consider,  first,  the  questions  arising  upon  the  con- 
Teyances  of  the  real  estate.  The  assignee  insists  that  these 
pieces  of  property  were  conveyed  by  the  bankrupts,  or  caused 
by  them  to  be  conveyed,  to  Mr.  Stewart,  within  four  months 
preceding  their  bankruptcy,  by  way  of  an  unlawful  preference 
to  him  on  account  of  a  large  indebtedness  for  rent  of  the  Met- 
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ropolitan  Hotel,  and  in  fraud  of  the  provisions  of  the  bank- 
rupt Act.  The  conveyances  were,  confessedly,  made  within 
the  four  months  specified.  The  title  of  the  two  houses  and 
lots  on  Crosby  and  Jersey  streets  was  in  Charles  Leland.  The 
property  was  encumbered  to  $8,000,  and  was  worth  $30,000. 
Its  net  value  was  $22,000.  This  property  was  in  fact  owned 
by  the  firm,  but  was  kept  in  the  name  of  Charles,  who  was  a 
single  man.  The  purpose  is  a  matter  of  some  doubt.  The 
Thomas  farm,  in  Westchester  county,  stood  in  the  name  of 
Warren  Leland's  wife,  but  was,  in  fact,  owned  by  him.  This 
farm  was  of  the  value  of  $27,500,  and  was  encumbered  to 
$8,000,  its  net  value  being  $19,500. 

The  questions  to  be  determined  are :  (1.)  Were  the  Lelands 
in  an  insolvent  condition  when  these  conveyances  were  made  ? 
(2.)  Had  Mr.  Stewart,  or  his  agent,  Mr.  Hilton,  reasonable 
cause  to  believe  them  to  be  thus  insolvent  when  the  convey- 
ances were  taken  i 

On  the  first  point,  it  is  shown  that  the  debts  proven  in 
bankruptcy  against  the  firm  of  S.  Leland  &  Co.  amounted  to 
$286,000,  and  the  debts  against  Leland  Brothers,  (Warren 
and  Charles,)  to  $181,166.  The  debts  proved  against  Warren 
Leland,  individually,  amounted  to  $104,139,  but  the  assignee 
states  that  he  had  not  then  determined  whether  they  were 
valid  claims.  The  assignee  also  testifies  that  he  has  received 
nothing  from  the  estate  of  S.  Leland  &  Co.,  not  even  enough 
to  pay  his  expenses,  and  that,  in  his  opinion,  after  paying 
prior  liens  and  incumbrances,  there  will  be  nothing  left  for 
the  payment  of  the  general  creditors  of  S.  Leland  &  Co.  So 
far  as  it  appears,  the  value  of  the  real  estate  conveyed  to  Mr. 
Stewart,  and  the  proceeds  of  the  sale  of  the  furniture,  here- 
after to  be  considered,  are  the  sole  subjects  of  value  that  be- 
longed to  the  estate,  and  these  are  the  subjects  of  contentioa 
between  conflicting  incumbrancers.  For  the  general  creditor, 
there  appears  to  be  nothing  to  contend  about. 

The  debt  to  Mr.  Stewart  for  rent,  as  has  been  stated,  was 
about  $60,000  when  the  deeds  were  taken.  This  debt  Mr.. 
Stewart  required  to  be  paid,  and  he  avers,  in  his  answer,  that 
he  refused  to  treat  for  an  extension  of  the  lease  of  the  hotel^ 
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(which  would  expire  on  the  Ist  of  May,  1871),  until  this  debt 
was  paid  in  whole  or  in  part.  Warren  Leland  testifies  that 
Mr.  Stewart  said  he  must  be  secured  in  the  rent  before  he 
could  talk  about  a  new  lease. 

The  testimonj'  of  Warren  Leland  indicates,  that,  for 
months  previous  to  their  bankruptcy,  the  firm  had  been  en- 
gaged in  a  struggle  to  maintain  itself.  The  struggle  was 
manful  and  commendable.  The  question  is,  .whether,  in  Jan- 
uary and  February,  1871,  it  had  not  become  a  desperate  one. 
He  says,  that,  as  early  as  in  the  October  previous,  they  had 
not  money  enough  to  pay  their  notes  and  checks,  hardly 
enough  to  pay  the  running  expenses  of  the  hotel,  which  was 
constantly  losing  money ;  and  that,  when  he  came  from  Sara- 
toga, in  October,  he  found  checks  out  which  they  could  not 
meet,  and  checks  and  notes  held  over,  which  they  could  not 
get  up.  This,  he  says,  continued  to  their  bankruptcy.  The 
firm  had  been  frequently  sued  before  this  time,  and  had  em- 
ployed counsel  to  put  in  defences,  for  delay.  One  or  two 
bankruptcy  proceedings  had  been  commenced  against  them, 
which  they  had  disposed  of  by  paying  the  debts.  The  record 
shows  numerous  judgments  recorded  against  S.  Leland  &  Co. 
Thus,  $1,817,  on  two  notes,  one  of  them  dated  July  9th, 

1870,  one  dated  November  15th,  1870 — suit  commenced  Feb- 
ruary 20th,  1871 ;  also,  $2,678  36,  February  24th,  1871,  on  a 
note  due  December  1st,  1870,  to  which  the  delay  of  an 
answer  had  been  interposed ;   also  $801  01,  February  7th, 

1871,  on  a  note  due  December  27th,  1870,  summons  served 
January  lith,  1871 ;  also,  a  judgment,  October,  1867,  for 
$5,301  03,  appealed,  and  judgment  for  costs  on  affirmance,  and 
upon  the  original  and  the  additional  judgment  executions 
were  outstanding ;  a  judgment,  $1,089  15,  March  14th,  1871, 
on  a  note  dated  July  9th,  1870,  suit  commenced  January  4th, 
1871,  answer  struck  out  as  sham  and  frivolous  ;  a  judgment, 
$2,188  62,  March  14th,  1871,  answer  struck  out  February  6th, 
1871,  as  sham  and  frivolous;  a  judgment,  $1,311  99,  Febru- 
ary 8th,  1871,  answer  struck  out  February  6th,  1871,  as  sham 
and  frivolous;  a  judgment,  November  12th,  1868,  $676  94, 
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for  damages  to  a  guest  in  loss  of  property,  jadgment  affirmed 
by  the  Court  of  Appeals— rexecutions  issued  upon  both  judg- 
ments before  January  Ist,  1871.  Ten  pages  of  the  record  are 
occupied  in  setting  forth  the  record  of  suits  and  judgments, 
of  which  the  above  are  specimens.  In  nearly  all  the  cases 
the  debts  had  become  payable,  and  payment  was  neglected 
and  refused,  before  January  23d,  1871.  Mr.  Leland's  evidence 
shows  that  such  refusal  proceeded  from  inability  to  pay,  and 
that  they  resorted  to  the  usual  expedient  of  insolvent  debtors, 
to  wit,  sham  and  frivolous  defences,  to  procure  delay.  He 
shows,  also,  that  numerous  sheriffs'  officers  were  quartered 
upon  him,  eating  up  his  substance. 

Evidence  is  given  of  the  hope  and  expectation  of  the 
Lelands  to  sell  their  furniture,  and  an  extension  of  their  lease, 
to  Mr.  Eisley,  for  $175,000.  This  expected  sale  was  based 
upon  a  renewal  of  their  lease  for  four  years  from  May  1st, 
1871.  This  renewal  they  never  obtained,  and,  of  course,  it 
never  became  a  proper  subject  of  estimated  value,  as  prop- 
erty. There  was  no  reason  to  sirppose  that  Mr.  Risley  would 
buy  their  furniture,  unless  he  could  also  obtain  an  extended 
lease.  If  he  had  so  desired,  he  could  have  accomplished  it  by 
attending  the  sale  that  was  soon  afterwards  made.  This 
furniture  was  estimated  by  one  skilful  man  at  $90,000,  and 
by  another  at  $47,000,  and  actually  brought,  at  a  sale  ex- 
pensively advertised  and  carefully  conducted,  the  sum  of 
$43,469  31. 

I  think  there  can  be  no  doubt,  that,  in  January  and 
February,  1871,  the  firm  of  S.  Leland  &  Co.  was  irretriev- 
ably and  hopelessly  insolvent. 

The  next  question  is — Had  Mr.  Stewart,  or  his  agent,  Mr. 
Hilton,  reasonable  cause  to  believe  that  this  insolvency  existed, 
when  the  deeds  in  question  were  taken  ?  The  evidence  is  so 
voluminous  that  I  do  not  undertake  to  state  it,  but  content 
myself  with  a  statement  of  results. 

I  cannot  avoid  the  conclusion  that  Mr.  Stewart  and  Mr. 
Hilton  were  more  than  willing  to  take  this  real  estate  in  pay- 
ment of  the  rent.    It  had  accumulated  to  a  very  large  amount. 
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It  was  impossible  for  the  Lelands  to  pay  it  except  with  this 
property.  This  real  estate  and  the  furniture  mortgaged  to  Mr. 
Stewart  constituted  everything  of  value  that  they  possessed. 
Their  business  was  much  depressed.  They  exhibited  to  Mr. 
Stewart  and  his  agent  a  statement  showing  the  falling  off  of 
their  business  to  the  extent  of  from  $8,000  to  $10,000  per 
month.  The  men  who  drank  wine  and  indulged  in  extravagant 
expenditures,  they  said,  did  not  now  stop  at  the  Metropolitan 
Hotel,  but  went  further  up  town.  To  sell  their  furniture 
would  be  to  end  their  business,  and  cut  off  all  future  payments. 
That  these  men  were  supposed  to  "  live  in  palaces,  and  to 
drive  four  in  hand,"  as  Mr.  Hilton  states,  would,  under  such 
circumstances,  commend  them  to  the  favor  of  a  prudent  prac- 
tical man  like  Mr.  Stewart,  is  not  to  be  credited.  If  this 
idea  induced  Mr.  Hilton  to  omit  all  inquiry,  and  to  believe 
them  to  be  rich,  it  is  to  be  observed,  that  Mr.  Stewart  no- 
where confirms  or  approves  this  suggestion.  His  practical 
sagacity  would  scarcely  permit  it. 

There  were  but  two  modes  to  be  adopted  by  Mr.  Stewart 
— ^first,  to  give  indulgence,  relying  upon  the  security  of  his 
chattel  mortgage ;  second,  to  obtain  payment  by  means  of  the 
real  estate.  The  result  has  shown,  what  any  sagacious  man 
well  knows,  that  a  chattel  mortgage  is  the  most  precarious 
and  uncertain  of  all  securities  for  the  payment  of  money. 
As  a  security  upon  property  which  wears  out,  which  may 
suddenly  disappear,  and  which  is  subject  to  more  legal 
niceties  than  almost  any  other  legal  document,  a  chattel 
mortgage  is  seldom  resorted  to  except  in  the  absence  of  all 
other  possibilities.  I  should  be  much  surprised  to  learn  that 
Mr.  Stewart  had  ever,  during  his  active  business  life,  lent 
money  on  the  security  of  a  chattel  mortgage,  or  received  it 
for  any  purpose,  when  other  security  could  be  obtained. 
Leland  testifies  that  Mr.  Stewart  stated  to  him  that  he  did 
not  consider  the  mortgage  security  as  suflScient. 

The  manner  in  which  this  negotiation  for  the  extension 
of  the  lease  to  the  Lelands  was  conducted,  is  worthy  of 
remark.    A  termination  of  the  lease  was  fatal  to  the  Lelands. 
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They  so  understood  it.  The  sale  of  the  furniture  could  be 
well  made  with  such  extension,  not  at  all  without  it.  A  threat- 
ening  letter  is  written,  requiring  payment  or  that  a  lease  will 
be  made  to  other  parties.  This  is  done  by  Mr.  Stewart's 
direction.  A  negotiation  goes  on  in  several  interviews. 
Terms  are  discussed,  varying  from  $52,000  per  year  to  $70,000, 
as  the  rent,  but  nothing  is  decided.  Mr.  Stewart  refuses 
to  accede  to  any  terms  until  the  back  rent  is  paid — in  whole 
or  in  part,  as  he  says — secured  in  the  whole,  as  Warren  Le- 
land  says.  The  inference  from  Mr.  Stewart's  testimony  is, 
that  this  was  not  a  preliminary  condition,  but,  in  his  answer, 
he  expressly  so  states,  and  Warren  Leland  testifies  to  the 
same  purport.  The  only  source  from  which  such  pay- 
ment can  be  made  or  security  given,  is  this  real  estate.  The 
hope  of  the  renewal  was  held  out  to  the  Lelands  until  a 
conveyance  was  obtained  of  this  property.'  The  negotiation 
was  then  terminated  with  little  ceremony,  by  the  execution  of 
a  lease  to  Mr.  Tweed.  There  is  strong  reason  to  think,  both 
that  Leland  never  would  have  conveyed  this  property  except 
in  the  confidence  that  his  lease  would  be  renewed  by  Mr. 
Stewart,  and  that  Mr.  Stewart  fully  understood  this  expecta- 
tion. It  was  the  efibrt  of  a  struggling  debtor  to  obtain  favor, 
and  of  a  fearful  creditor  to  obtain  security. 

Again,  it  may  be  asked,  why  did  Mr.  Stewart  receive 
these  conveyances?  He  testifies  that  he  did  not  want  the 
property,  but  he  wanted  the  money  for  his  rent.  The  Le- 
lands, on  the  contrary,  did  want  the  New  York  property,  as 
it  was  adjoining  the  hotel  they  occupied,  and  a  convenient 
auxiliary  to  it.  No  property  was  ever  before  taken  in  pay- 
ment of  rent  by  Mr.  Stewart  from  the  Lelands.  Why,  then, 
did  Mr.  Stewart  take  this  real  estate  ?  The  alleged  reason 
of  saving  expenses  of  search,  brokerage  and  commission,  if 
a  sale  should  be  made  by  Leland,  and  the  money  paid,  is 
scarcely  a  good  one.  If  it  was  a  purchase,  a  search  would 
certainly  be  made  by  any  prudent  man,  and  it  must  be  done 
through  the  means  of  a  professional  agent.  No  careful  man 
would  make  a  purchase  for  which  he  paid  $43,000,  except 
after  an  examination  of  title.     The  fact  that  no  examination 
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of  title  and  no  search  was  made,  and  that  the  party  did  not 
think  the  property  worth  the  sum  asked  for  it,  goes  strongly 
to  show  that  the  grantee  was  desiroas  to  obtain  the  property 
on  any  terms,  and  was  willing  to  take  the  risk  of  incum- 
brances.   This  is  not  an  indication  of  a  bona  fide  purchase. 

Mr.  Leland  testifies  that  he  told  Mr.  Hilton,  at  the  inter- 
view at  his  house,  that  suits  were  being  pressed  against  him, 
that  Hilton  asked  if  Fitch,  the  counsel,  could  keep  them  off, 
and  Leland  said  that  he  could.  This  is  denied  by  Mr.  Hilton. 
The  three  Lelands  agree  in  the  general  character  of  these 
statements. 

Mr.  Stewart  and  Mr.  Hilton  testify  that  they  had  no 
doubt  of  the  responsibility  of  the  Lelands  at  this  time.  They 
both  knew,  however,  that  the  Lelands  were  largely  in  arrear 
for  rent,  and  Mr.  Stewart  directed  Mr.  Hilton  to  write  them 
officially  in  regard  to  it.  Mr.  Stewart  states  that  he  was 
anxious  to  collect  the  rent,  and  more  than  once  directed  Mr. 
Hilton  to  look  after  it.  He  states  that  he  did  not  wish  to 
make  the  purchase,  but  Mr.  Hilton  advised  him  to  make  it, 
and  told  him  that  he  might  as  well  accommodate  them  by  mak- 
ing the  purchase. 

It  requires  some  confidence  to  suppose  that  Mr.  Stewart 
was  vnlling  to  take,  from  a  solvent  debtor,  property  that  he 
did  not  want,  in  payment  of  a  good  debt,  and  for  the  purpose 
of  accommodating  his  debtor.  Business  men  who  act  upon 
this  principle  seldom  succeed  in  making  large  fortunes.  It  is 
difficult  to  suppose  that  Mr.  Hilton  gave  this  advice,  or  that 
Mr.  Stewart  acceded  to  it. 

Mr.  Stewart  states  that  he  made  no  personal  inquiries  as 
to  the  Lelands'  responsibility,  and  had  no  personal  knowledge 
of  suits  against  them,  and  that  he  left  everything  to  Mr. 
Hilton.  Mr.  Hilton  testifies  that  he  believed  the  Lelands  to 
be  in  a  "  splendid  "  condition,  and  that  he  gave  Mr.  Stewart 
a  "glowing  account"  of  their  affairs.  The  examination  and 
the  cross-examination  of  each  of  these  witnesses  is  very  pro- 
tracted. Without  impeachment  of  their  veracity,  it  may  be 
doubted  whether  their  evidence  is  equal  in  weight  to  the 
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direct  testimoDj  given,  and  to  the  circumstances  of  the  case, 
to  the  contrary.  This  case  was  but  one  of  the  many  large 
transactions  in  which  those  gentlemen  were  engaged,  and  of 
much  less  importance  to  them  than  to  the  Lelands.  To  the 
latter  it  was  everything,  and  they  may  be  expected  to  possess 
a  more  accurate  recollection  respecting  it  than  others.  In  the 
present  controversy  they  have  no  possible  interest. 

I  am  of  the  opinion  that  both  Mr.  Stewart  and  Mr.  Hilton 
had  the  reasonable  cause  to  believe  the  Lelands  insolvent,  re- 
quired by  law,  and  that  Mr.  Stewart  is  chargeable  with  such 
knowledge. 

The  questions  upon  the  furniture  in  the  Metropolitan 
Hotel,  and  the  claims  upon  it,  are  next  to  be  considered. 
The  circumstances  in  regard  to  the  chattel  mortgages  upon 
this  property,  given  to  Mr.  Stewart,  have  been  fully  stated, 
and  will  be  referred  to  as  may  be  necessary.  On  the  24th  of 
January  and  the  3d  of  February,  1871,  Oechs  &  Co.  had 
obtained  judgments  against  S.  Leland  &  Co.  to  the  amount  of 
$5,044  12,  and  issued  executions  thereon,  which  were  levied 
upon  this  same  hotel  property.  These  judgments  were  ob- 
tained in  spite  of  ttie  strenuous  opposition  of  the  bankrupts. 
On  the  17th  of  February  and  the  16th  of  March,  1871, 
Batjer  &  Co.  obtained  judgments  against  S.  Leland  &  Oo.  for 
$3,035  90,  and  issued  executions  thereon,  which  were  levied 
on  this  hotel  furniture.  These  levies  were  made  before  the 
filing  of  the  petition  in  bankruptcy.  Miller  &  Conger  also 
obtained  six  judgments  against  the  same  firm,  upon  five  of 
which,  amounting  in  the  aggregate  to  $4,567  08,  executions 
were  issued  and  levied  upon  the  hotel  furniture,  shortly  before 
the  petition  in  bankruptcy  was  filed.  In  March,  1871,  to 
avoid  the  injury  to  result  from  the  action  of  the  conflicting 
claimants,  the  bankrupt  Court  issued  to  the  marshal  a  war- 
rant directing  him  to  take  possession  of  the  hotel  furniture, 
to  sell  it  at  public  auction,  and  to  bring  the  proceeds  into 
Court,  to  be  kept  until  the  further  order  of  the  Court.  This 
was  done,  and  the  proceeds  of  such  sale,  being  a  net  sum  of 
$26,867  29,  are  now  in  Court,  and  represent  the  subject  of 
this  controversy  respecting  the  hotel  furniture.    Mr.  Stewart 
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claims  the  proceeds  by  virtue  of  his  chattel  mortgage,  and  the 
renewal  thereof,  and  by  virtue  of  the  provisions  of  the  lease, 
already  set  forth.  Miller  &  Conger  and  the  other  judgment 
creditors  claim  the  same  by  virtue  of  their  execution  levy 
upon  the  property,  existing  when  it  was  taken  from  the 
sheriff's  possession  by  order  of  the  bankrupt  Court,  upon  its 
warrant  to  the  marshal.  The  assignee  claims  that  all  the 
liens  and  claims  above  mentioned  are  invalid  under  tlie  bank- 
rupt Act,  and  that  each  of  them  is  superseded  and  overridden 
by  the  title  of  the  assignee  in  bankruptcy. 

(1.)  As  to  the  judgments  and  executions  specified.  I 
refer  to  them  first,  as  their  consideration  will  be  brief.  They 
were  adjudged  by  the  District  Court  to  be  invalid.  This 
judgment  was  founded  upon  a  consideration  of  the  case  of 
BucTicmcm  v.  Smithy  (16  Wdll,^  277.)  The  construction  gene- 
rally given  to  that  case,  when  this  judgment  was  rendered, 
was  much  modified  by  the  subsequent  case  of  Wilson  v.  City 
JBanky  (17  WcULj  473.)  If  that  case  had  been  before  the 
learned  judge  who  decided  the  present  one  in  the  District 
Court,  I  do  not  doubt  that  he  would  have  held,  as  I  do,  that 
these  judgments  are  valid,  and  the  executions  valid  liens 
upon  the  property  seized.  They  were  for  just  debts,  due  and 
payable,  and  the  judgments  were  obtained  not  only  without 
the  slightest  aid  or  concurrence  of  the  debtors,  but  generally 
in  spite  of  their  active  and  unjustifiable  opposition.  (See, 
also.  Cook  V.  TuUiSj  18  WcdL^  332 ;  Tiffamy  v.  Boai/marC% 
Institution^  Id.^  876.) 

(2.)  As  to  the  chattel  mortgages.  Was  the  chattel  mort- 
gage of  Mr.  Stewart,  and  its  renewal  of  July  8th,  1870,  valid, 
so  far  as  to  give  him  a  lien  upon  the  hotel  property  in  pref- 
erence to  an  execution  creditor  or  a  iona  jide  purchaser? 
The  statute  of  New  York  by  which  this  subject  is  governed 
was  passed  April  29th,  1833,  and  is  as  follows,  {Laws  of  New 
York,  of  1833,  chapter  279,  p.  402) :  "  §  1.  Every  mortgage^ 
or  conveyance  intended  to  operate  as  a  mortgage,  of  goods  or 
chattels,  hereafter  made,  which  shall  not  be  accompanied  by 
an  immediate  delivery,  and  followed  by  an  actual  and  con- 
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tinned  change  of  possession,  of  the  things  mortgaged,  shall  be 
absolutely  void  as*"  against  the  creditors  of  the  mortgagor,  and 
as  against  purchasers  and  mortgagees  in  good  faith,  unless  the 
mortgage,  or  a  true  copy  thereof,  shall  be  filed  as  directed  in 
the  succeeding  section  of  this  Act.  §  2.  The  instruments 
mentioned  in  the  preceding  section  shall  be  filed  in  the  several 
towns  and  cities  of  this  State  where  the  mortgagor  therein,  if 
a  resident  of  this  State,  shall  reside  at  the  time  of  the  execu- 
tion thereof,  and,  if  not  a  resident,  tben  in  the  city  or  town 
where  the  property  so  mortgaged  shall  be  at  the  time  of  the 
execution  of  such  instrument.  *  *  *  *  §  3.  Every 
mortgage  filed  in  pursuance  of  this  Act  shall  cease  to  be  valid, 
as  against  the  creditors  of  the  person  making  the  same,  or 
against  subsequent  purchasers  or  mortgagees  in  good  faith, 
after  the  expiration  of  one  year  from  the  filing  thereof,  un- 
less, within  thirty  days  next  preceding  the  expiration  of  the 
said  term  of  one  year,  a  true  copy  of  such  mortgage,  together 
with  a  statement  exhibiting  the  interest  of  the  mortgagee  in 
the  property  thereby  claimed  by  him  by  virtue  thereof,  shall 
be  again  filed  in  the  office  of  the  clerk  or  register  aforesaid, 
of  the  town  or  city  where  the  mortgagor  shall  then  reside.^' 

It  is  objected,  in  the  present  case,  1st,  that  these  mort- 
gages and  renewals  were  all  filed  in  the  office  of  the  register 
of  the  city  and  county  of  New  York,  and  that  none  of  them 
were  filed  in  the  towns  of  New  Rochelle  or  Mount  Vernon,  in 
Westchester  county,  whereas  the  mortgagors  were  all  resi- 
*dents  of  the  State,  and  residents  of  the  towns  in  Westchester 
county  named,  and  none  of  them  were  residents  of  the  city  of 
New  York  ;  2d,  that  the  last  two  mortgages  are  defective  in 
not  having  a  sufficient  specification  of  the  property  embraced, 
the  reference  to  a  schedule  filed  in  1867,  and  of  property 
which  was  continually  wearing  out  and  being  replaced,  not 
being  sufficient ;  3d,  that  there  is,  in  the  renewal  of  July 
8th,  1870,  no  sufficient  statement  either  of  the  property  re- 
maining subject  to  the  mortgage  or  of  the  interest  of  the 
mortgagee  in  it,  that  is,  of  the  amount  of  his  mortgage  debt. 

The  first  and  the  third  of  these  objections  I  consider  valid 
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ones.  As  to  the  omission  to  file  in  the  proper  office,  the  ease 
is  quite  plain.  It  is  proved,  beyond  question,  that  the  resi- 
dence of  the  mortgagors  was  in  Westchester  county.  The 
peremptory  condition,  therefore,  of  the  statute,  by  which 
alone  validity  is  given  to  the  mortgage,  is  wanting.  In  its 
absence,  the  statute  declares  that  the  mortgage  shall  be  abso- 
lutely void.  This  proof  must  be  affirmatively  made  by  the 
mortgagee,  and,  in  a  case  where  there  was  no  evidence  of  the 
residence  of  the  mortgagor,  i^e  mortgage  was  held  to  be  void. 
{Smith  V.  Jenks^  1  Denio^  580.)  If  there  be  an  erroneous  re- 
cital, in  the  mortgage,  of  the  residence  of  the  parties,  it  does 
not  relieve  the  case.  It  might  operate  as  a  waiver  or  an 
estoppel  as  to  the  mortgagor ;  but,  the  statute  was  enacted 
for  the  benefit  of  creditors,  and  no  agreement  of  the  debtor 
can  estop  them  or  control  their  rights.  {CJiandler  v.  JBtmn^ 
Lalor^s  Supplement^  167.)  The  statute  has  imposed  a  rigid 
and  unbending  condition,  to  wit,  a  filing  in  the  place  where 
the  mortgagor  actually  resides,  as  a  preliminary  to  the  valid- 
ity of  the  mortgage.  Whether  this  condition  is  wise  or  other- 
wise, whether  convenient  or  difficult  of  performance,  is  not 
for  the  Courts  to  say.  The  statute  exacts  it,  and  the  Courts 
must  see  that  it  is  performed. 

The  schedule  and  the  specification  in  the  renewal  of  July 
8th,  1870,  are  insufficient  under  the  statute.  It  is  required, 
that,  upon  such  renewal,  to  continue  the  mortgage  in  force, 
there  shall  be  filed  a  ^^  true  copy  of  such  mortgage,  together 
with  a  statement  exhibiting  the  interest  of  the  mortgagee  in 
the  property  thereby  claimed  by  him  by  virtue  thereof." 
This  statement  is  intended  to  supply  the  place  of  a  new  mort- 
gage. It  might  be  difficult  to  obtain  a  new  mortgage  at  the 
end  of  a  year.  Thero  would  be  no  obligation  on  the  part  of 
the  mortgagor  to  execute  it,  and  no  necessary  inducement  to 
him  to  do  so.  A  convenient  substitute,  and  one  within  the 
control  of  the  creditor,  was  given  by  the  section  we  are  con- 
sidering, and  this  substitute  should  contain  all  the  essentials 
of  an  original  mortgage.  It  should  shdw,  especially,  what 
was  the  property  thus  subjected,  and  what  was  the  amount 
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claimed  to  be  an  iucambrance  upon  it.  The  detailed  schednle 
is  an  important  part  of  the  mortgage,  essential  to  be  pre- 
sented  to  an  inquiring  creditor.  This  creditor  is  entitled  to 
have  it  presented  in  the  renewal  equally  as  in  the  original. 
No  one  would  contend  that  the  requirement  to  refile  ^^a 
copy  "  of  the  mortgage  would  be  complied  with  by  giving  a 
skeleton  of  its  contents  and  making  further  reference  to  the 
original  filed  a  year  previously.  The  schedule  is  a  part  of 
the  mortgage,  and  the  rule  is  the  same  as  to  it. 

Again,  the  specification  on  the  refiling  says :  "  I  hereby 
certify  that  the  lease  within  referred  to  still  exists  in  full 
force,  and  the  interests  of  the  parties,  and  my  interests,  there- 
under remain  unchanged,  except  so  far  as  the  same  have  been 
altered  by  the  payment  of  rent  accrued."  What  information 
does  this  statement  give  to  a  creditor  who  should  seek  to 
ascertain  the  extent  of  Mr.  Stewart's  incumbrance?  .  It 
simply  informs  him  that  the  lease  still  exists.  It  does  not 
inform  him  that  there  is  $32,994  15  of  rent  due  and  unpaid, 
and  which  Mr.  Stewart  claims  to  be  secured  by  the  mortgage. 
It  leaves  him  to  infer  that  the  rent  has  been  paid  promptly 
as  it  accrued.  The  latter  would  be  the  legitimate  inference, 
while,  in  fact,  the  sum  mentioned  was  in  arrear,  {Ely  v. 
Ca/mley^  19  N.  Z".,  496 ;  Van  Hevsen  v.  Raddiff^  17  Id.y 
680.)  Grover,  J.,  says,  in  the  first  case :  "  It  is  important  to 
creditors  to  know  the  amount  of  liens  as  well  as  their  exist- 
ence. Hence,  the  Act  requires  the  filing  of  the  instrument 
or  of  a  true  copy.  A  compliance  with  the  Act  will  give  the 
creditor  full  information  as  to  the  property  mortgaged,  the 
amount  of  the  debt  or  condition  of  the  mortgage,  and  to 
what  extent  the  property  can  be  made  available  for  the  pay- 
ment of  his  debt.  When  the  paper  fails  to  accomplish  these 
purposes,  it  falls  short  of  the  requirement  of  the  statute.  * 
*  *  When  a  judgment  creditor  claims  the  property,  in  hos- 
tility to  the  mortgagee,  the  inquiry  is — ^has  the  mortgagee 
complied  with  the  statute? — ^if  not,  the  statute  makes  his 
mortgage  void.  The  cause  of  the  omission  is  wholly  im- 
material, whether  by  accident  or  design." 
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I  hold,  therefore,  that  Mr.  Stewart  has  no  Hen  upon  the 
proceeds  of  the  sale  of  the  hotel  furniture,  by  virtue  of  his 
chattel  mortgages. 

(3.)  As  to  the  Hen  given  by  the  lease.  Much  learning  is 
found  in  the  brief  of  the  counsel  for  Mr.  Stewart  on  this 
point.  He  strenuously  insists  that  the  lease  contains  in  itself 
what  amounts  to  a  lien  on  the  hotel  furniture ;  and,  again^ 
that,  if  there  has  been  a  failure  to  perfect  a  lien,  a  Court  of 
equity  will  carry  out  the  agreement  of  the  parties,  and  give 
the  lien  agreed  by  them  to  be  given. 

The  doctrine  is  certainly  true,  that,  where  parties  have 
agreed  to  give  a  lien  upon  specific  property,  but  have  neg- 
lected it  entirely,  or  have  done  it  imperfectly,  equity  will,  in 
many  cases,  carry  out  the  agreement,  and  cause  to  be  done 
what  the  parties  agreed  should  be  done,  and  what  ought  to  be 
done.  What  is  the  agreement  of  the  lease  in  regard  to  a 
Hen  or  security  for  the  rent  ?  It  is,  in  effect,  that  the  Lelands 
will  give  to  Mr.  Stewart  a  chattel  mortgage  on  their  furniture 
for  such  security,  and  will  renew  and  extend  the  same,  from 
time  to  time,  as  shall  be  necessary  to  effect  that  purpose. 
There  is  no  agreement  that  he  shall  have  a  lien  except  in  this 
form.  It  is  agreed  to  execute  "  a  first  mortgage  and  lien 
upon  all  the  furniture,"  "  which  mortgage  or  lien  shall  be  a 
security  for  the  payment  of  the  rent,"  and,  "  on  any  default 
in  the  payment  of  such  rent  according  to  the  terms  of  this 
instrument,"  the  party  "  may  at  once  proceed  to  foreclose  said 
mortgage  or  lien."  It  is  then  provided,  that,  within  thirty 
days  prior  to  its  expiration,  the  party  shall  execute  "  a  renewal 
of  said  mortgage  or  lien,  and,  also,  an  additional  mortgage, 
which  shall  be  a  first  lien  "  "  upon  all  the  additional  furni- 
ture." If  the  party  fails  "  to  so  execute  and  deliver  "  "  any 
such  renewal  or  additional  mortgage  or  lien,"  the  rent  shall 
become  payable  in  advance.  "  Said  mortgage  or  mortgages 
shall  be  a  continuing  lien  and  security  for  the  payment  of 
the  rent  hereby  reserved."  The  expressions  "  mortgage  " 
and  "  lien  "  are  manifestly  synonymous.  The  one  is  a  repeti- 
tion of  the  other  in  a  new  form.  The  tenor  of  the  article 
VOL.  XIII — 82 
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and  the  detail  of  manner  show  that  the  lien  intended  to  be 
secured  was  by  the  means  of  a  chattel  mortgage,  and  that  the 
lien  derived  from  such  an  instrument  should  be  at  jail  times 
"  kept  up."  Accordingly,  the  article  concludes :  "  and,  to 
that  end,  said  mortgage  or  mortgages  shall  be  a  continuiDg 
lien  and  security  for  the  payment  of  the  rent  hereby  re- 
served." 

As  against  his  debtors,  Mr.  Stewart  has  an  equity  which 
could  be  enforced,  to  apply  the  property  or   its  proceeds, 
which  occupy  the  position  of  the  property,  to  the  payment  of 
his  debt.     He  has  not  the  lieu  of  a  vendor,  if  such  could  here 
exist.     He  has  not  the  equity  of  a  seller  and  former  owner  of 
the  property.     In  what  respect  can  his  equity  be  distinguished 
from  that  of  any  prior  mortgagee  of  a  personal  chattel,  whose 
mortgage  or  its  renewal  is  defective  i    A  manufacturer  sells  a 
coach  from  his  shop  for  $1,000,  and  takes  a  chattel  mortgage 
to  secure  the  payment  of  the  purchase  price.     His  equity  to 
have  his  money,  and  to  have  it  from  the  property  sold,  may 
be  conceded.     But  he  places  his  security  in  a  specific  form  of 
writing,  as  to  which  the  statute  declares  that  it  shall  be  void 
unless  certain  conditions  are  complied  with.     If  he  fails  to 
comply  with  them,  his  legal  and  his  equitable  security  fail  to- 
gether.    He  has  embodied  his  equity  in  the  form  of  a  legal 
document,  and  he  must  stand  upon  the  security  thus  chosen. 
If  his  vendee  gives  another  mortgage  to  a  creditor,  who  com- 
plies with  the  statutory  requirements,  or  if  a  creditor  obtains 
judgment  against  him  arid  levies  his  execution  upon  the  coach 
referred  to,  no  plea  of  a  prior  equity  will  avail  the  seller.   His 
claim  is  postponed  to  that  of  the  other  creditor.     It  is  not 
necessary  to  cite  cases  to  sustain  this  position.     In  the  view 
I  take  of  this  branch  of  the  case,  Mr.  Stewart  has  not,  and 
never  had,  a  lien  upon  the  hotel  furniture  or  its  proceeds, 
which  would  avail  him  against  other  creditors  in  a  condition 
to  contest  it. 

The  considerations  last  mentioned  furnish  an  answer  to 
the  suggestion,  that,  by  the  non-payment  of  the  rent  accord- 
ing to  the  terms  of  the  chattel  mortgage,  the  mortgage  be- 
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€ame  forfeited  and  the  title  to  the  property  became  absolute 
in  Mr.  Stewart.  It  is  not  necessary  to  examine  the  elaborate 
legal  argument  on  this  point,  or  to  refer  to  the  authorities. 
As  against  creditors  and  purchasers,  Mr.  Stewart  had  no  mort- 
gage. The  statute  condemns  his  security  as  "  absolutely  void." 
No  language  can  be  more  explicit.  No  title  by  forfeiture  can 
pass  by  or  through  an  instrument  which  has  not,  and  could 
never  have  had,  a  legal  existence.  {Ely  v.  Carnley^  19  N,  1^., 
498.)  To  hold  that  the  title  to  personal  property  becomes 
absolute  in  the  mortgagee  upon  failure  to  comply  with  the 
terms  of  the  mortgage,  in  the  sense  that  a  subsequent  pur- 
chaser or  execution  creditor  cannot  contest  the  first  mortgage, 
would  work  an  absolute  nullification  of  the  statute  of  1833. 
By  subjecting  the  property  to  the  lien  and  claim  of  subsequent 
parties,  the  statute  emphatically  declares  that  the  title  is  not 
absolute  in  the  first  mortgagee.     {Ely  v.  CarnLey^  supra.) 

The  further  question  remains,  of  the  right  of  the  assignee 
to  maintain  this  action.  Mr.  Stewart's  counsel  contends,  that 
the  assignee  does  not  represent  the  creditors  but  the  bankrupt 
only,  and  that,  if  his  client's  title  is  defective,  the  assignee 
cannot  impeach  it. 

As  to  the  right  of  the  assignee  to  maintain  an  action  to 
recover  back  the  value  of  the  real  estate  conveyed  to  Mr. 
Stewart  by  the  Lelands,  the  case  is  provided  for  by  the  firet 
clause  in  section  thirty-five  of  the  bankrupt  Act.  It  is  there 
enacted,  that,  if  any  person,  being  insolvent,  with  a  view  to 
give  a  preference  to  a  creditor,  shall  make  any  payment  or 
conveyance  of  any  part  of  his  property,  such  creditor  having 
reasonable  cause  to  believe  such  person  to  be  insolvent,  and 
that  such  payment  or  conveyance  "  is  made  in  fraud  of  the  pro- 
visions of  this  Act,"  ^^  the  same  shall  be  void,  and  the  assignee 
may  recover  the  property  or  the  value  of  it  from  the  person 
so  receiving  it."  It  has  been  shown  already,  that  S.  Leland 
&  Co.  were  insolvent  in  January  and  February,  1871,  in 
which  months  the  deeds  of  the  real  estate  were  delivered  to 
Mr.  Stewart.  Their  insolvency  was  complete.  It  was  hope- 
less and  irretrievable,  unless  they  could  obtain  from  Mr. 
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Stewart  that  to  which  they  had  no  legal  right,  and  which,  in 
fact,  they  did  not  obtain — ^a  four  years'  renewal  of  the  lease 
of  the  Metropolitan  Hotel.  Knowing  this  to  be  their  con- 
dition, a  conveyance  by  them  to  Mr.  Stewart,  of  $43,000 
worth  of  real  estate,  in  payment  of  a  precedent  debt,  was,  in 
law,  a  conveyance  with  intent  to  give  him  a  preference  over 
their  other  creditors.  They  gave  to  him  in  a  measure  which 
they  knew  they  could  not  give  to  all.  The  case  would  liave 
been  very  different  if  Mr.  Stewart  had  paid  money  or  ad- 
vanced value  at  the  time.  Such  a  transaction  by  their  debtor, 
in  an  honest  effort  to  sustain  himself,  is  not  forbidden.  (See 
Cook  V.  TuUiSy  and  Tiffamy  v.  Boatman^a  Institution^  supra.) 
It  is  no  answer  to  this  to  say,  that  the  Lelands  expected  to 
receive  a  renewal  of  their  lease,  and  thus  to  retrieve  their  for- 
tunes. Any  other  delusive  expectation,  as  of  receiving  a  leg- 
acy, or  of  drawing  a  prize  in  a  lottery,  or  of  making  a  fortu- 
nate speculation  in  stocks,  would  have  furnished  the  same  an- 
swer. In  neither  case  would  it  be  satisfactory.  The  law  does 
not  act  upon  such  assumptions.  Upon  a  view  of  their  actual 
property  and  of  their  legal  rights,  they  knew  that  it  was  im- 
possible to  continue  their  business  or  to  pay  their  debts. 
They  knew  they  paid  to  Mr.  Stewart  more  than  they  could 
pay  to  others.  They  hoped,  by  giving  to  him  such  a  pref- 
erence, to  obtain  a  favor  and  advantage  in  return.  They 
knew,  also,  that  it  rested  entirely  in  the  caprice  of  Mr.  Stewart, 
whether  he  would  bestow  or  withhold  that  favor.  This  does 
not  relieve  them  from  the  charge  of  intentionally  giving  one 
creditor  a  preference  over  others.  Of  the  knowledge  by  Mr. 
Stewart  and  his  agent,  of  the  state  of  the  affairs  of  the  bank- 
rupt, enough  has  been  ah'eady  said.  Under  such  circum- 
stances,  the  Act  provides  that  the  assignee  may  recover  back 
the  money  or  property  so  paid,  conveyed  or  transferred ;  and 
it  is  for  that  purpose  the  present  suit  is  brought. 

As  to  tljat  part  of  the  action  which  relates  to  the  proceeds 
of  the  furniture,  it  is  insisted  by  the  appellant  that  the  case 
of  Gihson  v.  Wc^den^  (14  Wall,^  244,)  and  the  case  of  In  re 
Collins^  (12  Blatchf,  C,  C,  7?.,  548,)  are  authorities  against  the 
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right  of  the  assignee.  The  fact  that  this  property  has  been 
converted  into  money  does  not  alter  the  rights  of  the  parties 
to  it.  Whatever  liens  there  were  upon  the  property  itself 
follow  the  proceeds,  and  are  liens  upon  the  proceeds,  to  the 
same  extent  that  they  were  upon  the  property  itself.  {Asto7' 
V.  MiUer^  2  Paige j  68  ;  Sweet  v.  Jacooks^  Q  Id,^  355  ;  Gibaon 
V.  Wa/rden^  8upi*a.) 

In  Bank  of  Leavenworth  v.  Sunt,  (11  Wall.,  391,)  this 
action  by  the  assignee  to  recover  goods  held  under  a  similar 
mortgage,  that  is,  one  void  as  to  creditors  only,  was  sustained. 
Such  was,  also,  the  case  in  Allen  v.  Massey,  (17  Wall.,  351.) 
In  In  re  LeUnd,  (10  BUtchf.  C.  C.  i?.,  503,)  Woodruff,  Cir- 
cuit Judge,  held  that  the  mortgage  in  such  case  was  void  as 
against  the  assignee  in  bankruptcy,  and  that  he  was  entitled 
to  recover  the  proceeds  of  the  property,  in  the  same  manner 
as  would  creditors,  had  they  obtained  judgment.  In  two 
other  cases,  the  same  Judge  has  held  that  the  assignee  did 
not  represent  creditors,  so  far  as  to  enable  him  to  sue  per- 
sons against  whom  rights  of  action  were  given  to  creditors  by 
statute,  as  for  individual  responsibilities.  {Bristol  v.  Sanford, 
12  Blatchf,  C.  C.  i?.,  341 ;  Butcher  v.  Marine  Bank,  Id., 
435.) 

In  the  present  instance,  there  were  existing,  at  the  time 
this  action  was  commenced,  a  large  number  of  judgments 
And  executions  which  had  been  levied  upon  the  property 
in  controversy.  Several  of  these,  to  wit,  those  in  favor  of 
Miller  &  Conger  and  those  in  favor  of  Oechs  and  of  Batjer, 
have  been  decided  to  be  valid  judgments  and  to  give  liens 
upon  this  property.  Some  others  are,  evidently,  in  the  same 
x^ondition.  This  brings  the  case  within  the  rule  laid  down  in 
the  case  of  Collins,  {mpra^  and  would  justify  the  action,  al- 
though the  assignee  does  not  claim  by  virtue  of  those  judg- 
ments and  executions,  but  seeks  to  avoid  them.  They  do 
exist,  however,  and  are  valid  liens,  and  are  by  law  represented 
by  the  assignee.  I  think  they  sustain  the  right  of  action  of 
the  assignee  as  against  the  fraudulent  mortgages. 

Again,  the  assignee  has  an  unquestioned  standing  in  Court 
upon  the  point  of  the  real  estate  conveyances.     It  is  not  un- 
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reasonable  that  all  the  points  respecting  the  disposition 
of  the  trust  funds,  and  of  the  conflicting  claims  of  parties  to 
the  fund,  brought  before  the  Court,  and  which  must  ulti- 
mately be  decided  by  it,  should  now  be  passed  upon.  It  is  to 
the  advantage  of  every  one  that  that  course  should  be  taken. 
My  conclusions  are,  (1.)  That  the  real  estate  conveyances 
to  Mr.  Stewart  are  void,  and  that  he  must  make  a  reconvey- 
ance of  the  property  to  the  assignee,  and,  in  case  of  his  inabil- 
ity to  do  so,  pay  the  value  thereof,  which  is  proved  to  be  the 
sums  at  which  they  were  credited  in  account  to  S.  Leland  & 
Co. ;  (2.)  That  the  chattel  mortgages  of  Mr.  Stewart  upon  the 
hotel  furniture  are  void  ;  (3.)  That  the  judgments  and  execu- 
tions of  Miller  &  Conger,  and  Oechs,  and  Batjer  are  valid, 
and  were  liens  on  the  hotel  furniture ;  (4.)  That  from  the 
fund  produced  by  the  sale  of  the  hotel  furniture,  there  be 
distributed  and  paid  in  payment  of  the  judgments  of  Miller 
&  Conger,  and  Oechs,  and  Batjer,  the  sums  due  upon  them 
respectively,  according  to  their  legal  priorities;  (5.)  That 
the  attorneys  and  counsel  of  the  said  judgment  creditors,  de- 
fendants, be  paid  their  taxable  costs  only  out  of  said  fund ; 
(6.)  That  the  residue,  if  any,  be  paid  to  the  assignee,  for  the 
purposes  of  the  trust.  I  see  no  reason  for  requiring  the  pay- 
ments to  the  judgment  creditors  to  be  made  by  the  assignee, 
or  that  the  fund  in  question  should  pass  through  his  hands 
for  that  purpose.  Let  the  same  be  made  by  the  clerk  in 
whose  hands  the  funds  now  are.  The  attorney  and  counsel  of 
the  assignee  is  entitled  to  be  paid  his  taxable  costs  of  suit, 
and  a  reasonable  allowance  for  counsel  fees.  Such  costs  and 
counsel  fees  are  to  be  paid  from  the  proceeds  of  the  real  estate, 
or  from  the  residue  of  the  furniture  fund  remaining  after  pay- 
ing the  execution  liens,  and  are  not  to  diminish  the  fund  for 
the  payment  of  such  executions. 

Dennis  McMakon,  for  the  pkintiflF. 

Henry  E:  Da/oies^  for  Stewart. 

AUxander  H.  Dana^  for  Miller  &  Conger. 

John  J.  ThomdsBon^  for  Oechs  &  Co.  and  Batjer  &  Co. 
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Where  supplies  are  furnished  to  a  vessel  in  a  foreign  port,  on  the  order  of  a 
person  who  is  in  the  actual  command  and  possession  of  her,  as  master,  by  a 
person  who  has  no  notice  of  any  circimistances  to  raise  a  suspicion  as  to  the 
authority  of  such  master,  a  lien  on  the  vessel  is  created,  even  as  agtdnst  a 
former  owner  of  the  vessel  who  claims  that  she  was  sold  in  fraud  of  his  rights, 
and  that  the  purchaser  at  such  sale  placed  such  master  in  command  of  her. 

(Before  Hunt,  J.,  Eastern  District  of  New  York,  Au^^ust  16th,  1876.) 

Hunt,  J.  On  the  1st  of  December,  1870,  the  brig  Sarah 
Harris  sailed  from  Annapolis,  Nova  Scotia,  on  a  voyage  to 
Montevideo,  South  America.  The  brig  was  owned  by  John 
Harris  and  Kichard  Jones,  who  were  residents  of  Annapolis 
aforesaid,  and  then  living.  On  the  23d  of  January,  1871,  the 
brig  put  into  St.  Thomas,  in  distress.  Under  judicial  pro- 
ceedings there  had,  the  brig  was  condemned  to  be  sold,  was 
sold,  and  was  purchased  by  Captain  Fullmore  and  by  Loran 
Cochran.  If  there  was  fraud  in  such  proceedings,  the  libel- 
lant  was  not  a  party  thereto,  or  cognizant  of  the  same. 
Terence  Cochran  was  put  in  command  of  the  brig  by  such 
purchasers,  and,  at  his  request,  as  master,  repairs  were  made 
upon  her,  and  materials  and  supplies  furnished  to  her,  by  the 
libellant,  to  the  amount  of  $770,  in  gold.  A  portion  of  this 
was  paid,  but  a  portion,  amounting  to  $340,  has  never  been 
paid,  and  remains  due  to  the  libellant.  Neither  the  said  Full- 
more,  Terence  Cochran,  nor  Loran  Cochran  were  residents  or 
citizens  of  St.  Thomas,  when  the  said  materials  and  repairs 
were  furnished,  but  were  temporarily  at  St.  Thomas. 

The  District  Judge  ordered  judgment  in  favor  of  the 
libellant  for  the  amount  of  his  claim,  with  interest  and  costs. 
He  held,  that  "  the  evidence  presents  all  the  facts  necessary 
to  give  to  the  libellant  a  maritime  lien  upon  the  vessel  pro- 
ceeded against,  for  the  repairs  and  supplies  furnished  by  him." 
To  this  the  appellants  objeQt,  on  the  ground,  that,  at  the  time 
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of  making  the  repairs,  the  Sarah  Harris  was  not  in  a  foreign 
port.  The  lien  claimed  can  only  arise  when  that  fact  exists. 
{The  LoUawanna^  21  IFo^.,  558.) 

The  libel  alleges,  that  the  brig  was  "  a  vessel  foreign  to 
the  port  of  St.  Thomas,  and  standing  in  need  of  repairs  and 
supplies,"  when  the  supplies,  &c.,  were  furnished.  In  answer, 
Harris  alleges  himself  to  be  of  Nova  Scotia,  and  to  be  the 
true  owner  of  the  brig,  and  that  no  other  person  is  the  owner 
thereof.  In  the  amended  answer,  Harris  and  Jones,  describ- 
ing themselves  as  of  Nova  Scotia,  and  as  "  owners  and  claim- 
ants of  the  brig  Sarah  Harris,"  make  various  denials  and 
allegations,  not  touching  this  point.  When  an  allegation  is 
made  upon  the  one  side,  and  expressly  conceded  upon  the 
other,  it  is  to  be  assumed  to  be  true. 

It  is  argued,  again,  that  the  evidence  shows  that  the  sale 
made  of  the  vessel,  under  judicial  proceedings,  resulted  in  a 
purchase  of  her  by  FuUmore  and  Cochran  ;  that  Terence 
Cochran  was  appointed  her  master  by  these  purchasers ;  and 
that  the  supplies  and  repairs  furnished  were  upon  his  order, 
as  such  master.  It  is  argued,  further,  that  this  sale  was 
fraudulent  as  to  Harris  and  Jones,  that  Terence  was  not  their 
agent  or  representative,  and,  hence,  that  the  vessel  is  not 
bound  for  such  supplies.  This  argument  would  be  cogent  in 
a  contest  between  Fullmore  and  Cochran,  on  the  one  side, 
and  Harris  and  Jones  personally,  on  the  other.  It  is  unsound 
when  applied  to  the  present  libellant.  The  proof  shows,  that, 
if  there  was  fraud,  he  was  neither  party  nor  privy  to  it.  If 
there  was  collusion  between  Jollymore,  the  master  appointed 
by  Harris  and  Jones,  and  the  board  of  surveyore  and  pur- 
chasers at  St.  Thomas,  the  libellant  neither  participated  in  it, 
nor  had  knowledge  of  it.  He  made  the  repairs  to  the  vessel, 
and  furnished  the  supplies  and  materials,  upon  the  requisition 
of  the  person  in  command  of  her,  without  knowledge  that  his 
authority  was  or  could  be  questioned.  He  gave  credit  to  the 
vessel.  "Whether  the  vessel  is  still  owned  by  the  claimants, 
as  they  insist,  or  whether  she  is  owned  by  the  purchasers  at 
St.  Thomas,  she  was,  at  the  time* in  question,  a  vessel  in  a 
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foreign  port,  and  the  supplies  furnished  create  a  lien  upon  her 
for  the  payment  of  their  value.  One  wlio  repairs  a  vessel,  or 
famishes  materials,  may  do  so  upon  the  order  of  the  person 
in  actaal  command  and  possession  of  the  vessel,  if  there  are 
no  circumstances  creating  a  suspicion  of  his  right.  To  re- 
quire a  master  to  prove  the  title  to  his  vessel,  and  his  aathor- 
ity  to  command  her,  as  a  condition  of  credit  to  a  ship,  would 
often  involve  great  difficulty,  and  would  add  an  unnecessary 
embarrassment  to  the  law  of  maritime  liens.  (2  Pa/raons  on- 
Shipjnng  <&  Adm.yjpp.  7,  9yS29.)  Several  ca'ses  from  East's 
Keports  are  cited  to  the  contrary.  Upon  examination,  I  find 
them  all  to  be  cases  where  a  personal  claim  was  made  against 
the  alleged  owner  of  the  vessel.  In  that  case,  actual  owner- 
ship must  be  established.  They  furnish  no  authority  as  to 
the  existence  of  a  lien  on  the  vessel. 

The  judgment  of  the  District  Court  must  be  affirmed. 


Goodrich  (&  Wheeler ^  for  the  libellant. 
Edwo/rd  D.  McCarthy ^  for  the  claimants. 


The   Plymouth   Eock. 

A  New  Jersey  corporation  owned  a  steamboat  which  was  enrolled  in  the  port 
of  New  York.  She  ran  as  a  passenger  boat  between  the  city  of  New  York 
and  Long  Branch,  in  New  Jersey,  making  several  trips  a  day  each  way.  8np- 
plies  of  food  were  furnished  to  her  in  New  York,  on  her  credit,  such  snppUes 
not  being  absolutely  necessary  for  the  passengers  or  crew,  but  being  useful 
and  conTenient.  Some  of  the  food  was  consumed  by  the  employees  of  the 
vessel,  but  the  larger  part  was  dispensed  at  a  restaurant  on  board,  to  passen- 
gers, who  paid  for  what  they  ordered :  Hdi^ 

(1.)  The  enrolment  of  the  vessel  at  New  York  did  not  make  her  a  domestic 
vessel  there,  but  she  was  a  vessel  in  a  foreign  port,  while  in  New  York,  be- 
cause her  owner  did  not  reside  at  New  York ; 
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(2.)  There  was  sufficient  necessity  for  the  supplies  to  furnish  a  basis  for  a  lien 
on  the  yessel,  and  the  fact  that  they  were  dispensed  to  passengers  from  a 
restaurant  furnishes  no  ground  for  alleging  that  such  necessity  did  not 
exist ; 

(3.)  A  lieu  on  the  vessel  for  such  supplies  was  created. 

(Before  Hunt,  J.,  Eastern  District  of  New  York,  August  16th,  1876.) 

Hunt,  J.  During  the  summer  of  the  year  1873,  the  New 
Jersey  Southern  Kailroad  Company  was  the  owner  of  the 
steamer  Plymouth  Kock.  This  vessel  was  run  as  a  passenger 
boat  between  the  city  of  New  York  and  Long  Branch,  New 
Jersey,  making  several  trips  back  and  forth  each  day,  and  oc- 
cupying an  hour  and  a  quarter  in  making  a  trip  from  dock  to 
dock.  The  vessel  was  run  by  and  in  the  interest  of  the  said 
railroad  company,  which  was  an  incorporation  organized  bv 
and  under  the  laws  of  the  State  of  New  Jersey,  having  its 
office  and  doing  business  in  that  State. 

During  the  months  of  July,  August  and  September,  1873, 
the  libellant  Fuller  furnished  to  said  vessel,  and  on  its  credit, 
at  the  city  of  New  York,  stores  and  supplies  for  food,  consist- 
ing of  butter,  ham,  and  other  articles  of  food,  which  were 
received  and  consumed  on  board  the  said  steamer.  The 
goods  furnished  were  used  partly  in  the  support  of  the  crew 
of  said  vessel  and  of  the  attendants  thereon,  and  in  part  were 
dispensed  from  a  restaurant  on  board  said  vessel,  to  the  pas- 
sengers thereon.  Much  the  larger  portion  was  used  in  the 
manner  last  mentioned.  The  sales  from  the  restaurant  were 
intended  as  sources  of  profit  to  the  owners  of  the  vessel,  and 
the  supplies  were  useful  and  convenient  to  the  passengers  and 
to  the*  crew  of  said  vessel.  The  trips  were  so  short  and  the 
landings  so  frequent  that  such  supplies  were  not  absolutely 
necessary  either  to  the  passengers  or  the  crew. 

(1.)  It  is  objected  to  the  recovery,  that  the  vessel  was  in 
her  home  port,  and  that  there  was,  therefore,  no  lien  for  sup- 
plies furnished  to  her.  The  claimant  insists  that  the  character 
of  the  vessel,  in  this  respect,  is  determined  by  her  register 
and  enrolment.  Hence,  there  is  produced  a  bill  of  sale  from 
a  former  owner,  containing  a  certificate  of  the  enrolment  of 
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the  vessel  in  the  port  of  New  York,  and  a  new  certificate  of 
enrolment  in  that  port,  obtained  by  such  new  owner,  the 
present  claimant.  Several  authorities  are  produced  upon 
either  side,  which  I  have  duly  considered.  As  I  feel  no  hesi- 
tation in  holding  that  the  character  of  a  vessel,  as  to  its  being 
a  foreign  or  a  domestic  vessel,  is  determined  by  the  place  of 
residence  of  its  pwner,  and  not  by  the  place  of  its  enrolment, 
I  do  not  deem  it  necessary  to  discuss  the  authorities.  (1 
*  Parsons  on  Shipping  <6  Adm.^  p.  43,  note  f  The  I/ulu^  10 
WaU.,  198,  199.) 

(2.)  It  is  insisted,  that  these  supplies  were  not  necessary, 
and,  hence,  that  there  is  no  lien.  Necessity  is  a  relative  term. 
By  the  uniform  construction  of  the  Courts,  much  latitude  is 
given  in  this  respect.  What  is  necessary  for  a  packet  ship  to 
Liverpool  or  Havre,  carrying  passengers  who  pay  the  highest 
price  and  expect  a  table  to  be  liberally  supplied,  may  not  be 
necessary  for  a  vessel  carrying  coal  or  lumber,  with  crews 
working  at  low  wages  and  accustomed  to  plain  fare.  But,  in 
each  case,  no  doubt,  a  lien  may  exist  for  the  articles  supplied. 
{The  ZulUy  supra.) 

I  do  not  see  that  the  fact  of  the  dispensation  of  the  sup- 
plies from  a  restaurant,  i.  ^.,  to  individuals  as  called  for,  and 
to  be  paid  for  by  such  individuals,  rather  than  that  the  pas- 
senger should  be  charged  a  passage  price  intended  to  include 
a  charge  for  meals  furnished,  makes  any  diflFerence.  If  a 
British  steamer  is  about  to  sail  for  London  with  a  crew  of 
fifty  men,  and  one  hundred  passengers,  she  must  be  provided 
with  the  means  of  feeding  them.^  She  must  lay  in  the  needed 
supplies  in  advance,  ascertaining  what  will  be  needed. 
Whether  she  charges  a  passenger  one  hundred  dollars  and 
furnishes  him  a  state  room,  and  a  seat  at  a  general  table  well 
provided  with  food,  or  whether  she  charges  him  fifty  dollars 
for  his  state  room,  and  furnishes  him  meals  to  be  paid  for 
when  and  as  he  requires  them,  can  be  of  no  importance.  No 
man  can  make  the  voyage  without  food,  and,  if  it  is  supplied 
by  the  ship's  company,  the  particular  manner  in  which  it  is 
dispensed  cannot  be  of  importance.     It  certainly  cannot  be 
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competent  for  the  ship's  owner  to  allege,  that,  for  such  rea- 
son, the  articles  purchased  on  its  account  are  not  necessary 
supplies. 

(3.)  It  is  strenuously  urged,  also,  that  the  maritime  lien 
for  supplies  furnished  to  a  foreign  vessel  does  not  apply  to  a 
case  like  that  before  us,  that  of  a  ferry-boat  between  two 
points  near  at  hand.  If  the  rule  does  apply  here,  it  must 
Apply  to  the  ferry-boats  making  their  trips  half-hourly  between 
New  York  and  Jersey  City.  These  boats  cross  a  space  of 
perhaps  a  mile  in  width,  and  the  boats  are  hourly  at  hand  to 
respond  to  the  liability  imposed  by  the  local  law. 

A  lien  is  given  for  supplies  furnished  to  a  foreign  vessel, 
which  is  denied  in  the  case  of  a  domestic  vessel,  for  obvious 
reasons.  In  the  latter  case,  the  necessity  for  the  lien  does  not 
exist,  because  the  owner  is  understood  to  be  present,  and,  by 
his  personal  credit  and  by  giving  liens  himself  on  the  vessel, 
he  can  procure  everything  to  which  his  own  credit  or  the 
value  of  his  vessel  properly  entitles  him.  In  the  former  case, 
the  vessel  is  understood  to  be  absent  from  her  owner.  She 
is  a  rover.  She  has  reached  a  strange  port,  where  her  owner 
is  unknown.  Her  voyage  is  unfinished,  and,  unless  she  can 
obtain  supplies,  she  must  lie  where  she  is,  a  loss  to  every  one. 
If  her  master  has  no  funds  in  hand,  the  voyage  must  fail  and 
his  vessel  must  be  a  total  loss,  unless  the  vessel  itself  can 
furnish  the  means  of  extrication.  These  are  the  theories  upon 
which  the  lien  is  given ;  and  while,  in  practice,  there  have 
been  modifications  in  many  particular,  and  while  it  is  not 
intended  to  say  that  these  are  necessary  conditions,  they  are, 
nevertheless,  the  foundation  of  the  rule.  {The  Gra^peshot^  9 
TFaM.,  136,  141;  The  Kalorama,  10 /c?.,  212;  The  Lviu, 
Id,^  197;  The  LoUawcmna^  21  Id.^  558.) 

It  is  diflScult  to  justify  the  application  of  this  rule  to  a 
vessel  that  never  goes  to  sea,  and  is  never  out  of  sight  of  her 
port  of  departure,  and  that  is  every  hour  of  the  day  within 
the  reach  of  the  local  process  of  the  State  in  which  the  sup- 
plies are  furnished.  Were  the  question  before  me  as  an 
original  one,  I  should  be  much  inclined  to  take  the  view  of 
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the  claimant,  and  to  hold  that  the  lien  did  not  exist  in  a  ease 
like  the  present.  It  appears,  however,  that  the  decision  under 
review  is,  in  this  respect,  in  accordance  with  the  holdings  of 
the  Courts  of  the  Southern  and  Eastern  Districts  of  New 
York.  {The  Neoermih,  5  Blatchf.  C.  C.  R.,  639,  and  542, 
note)  Until  the  question  shall  be  presented  to  a  higher 
tribunal,  it  would  not  be  becoming  in  me  to  hold  otherwise, 
and  I,  therefore,  overrule  the  objection  under  consideration. 
The  furnishing  of  the  supplies,  and  that  they  were  upon  the 
credit  of  the  vessel,  is  reasonably  established. 

The  judgment  of  the  District  Court  is  affirmed. 

Beebey  Wilcox  <&  Sohhs^  for  the  libellant. 

Dudley  Fields  for  the  claimant. 


The  Claba. 

A  vessel,  the  N.,  was  lying  at  anchor  inside  of  the  Delaware  Breakwater,  in  the* 
month  of  February,  having  gone  there  for  safety  from  an  approaching  storm, 
l^ight  came  on,  and  it  was  very  dark,  and  a  large  number  of  vessels  came  in,, 
and  a  severe  snow  storm  set  in.  The  N.  had  no  watch  on  deck.  It  was  not 
proved  that  she  had  a  light  set.  The  C.  came  in  for  shelter  from  the  storm, 
having  proper  lights,  and  a  proper  lookout,  an<!,  in  anchoring,  collided  with 
and  sank  the  N. :  Held,  that  the  N.  was  in  fault  in  not  having  a  watch  on 
deck,  and  could  not  recover  against  the  C. 

(Before  Hunt,  J.,  Eastern  District  of  New  York,  August  16th,  1876.) 

Hunt,  J.  A  collision  occurred  about  five  o'clock,  a.  m.,  of 
the  26th  of  February,  1874,  inside  the  Delaware  Breakwater, 
between  the  schooners  Clara  and  Julia  Newell,  whereby  the 
latter  was  sunk.      The  Newell,  a  small   schooner  of  78  tons 
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burden,  on  the  afternoon  of  the  23d  of  Febraary,  anchored 
within  the  Breakwater  for  shelter  from  an  approaching  storm, 
and  the  Clara,  being  on  a  voyage  from  New  York  to  Balti- 
more, foreseeing  the  approaching  storm,  bore  away  for  and 
also  put  into  the  Breakwater  for  safety,  where  she  arrived 
about  five  o'clock,  a.  m.,  of  the  25th  of  February,  and,  while 
proceeding  to  a  suitable  and  proper  anchorage,  collided  with 
the  Newell.  There  were  then  a  large  number  of  vessels  in 
the^Breakwater,  and  others  were  constantly  arriving.  At  the 
time  the  Clara  entered  the  Breakwater  the  night  was  cold  and 
very  dark,  the  moon  having  .gone  down  several  hours  before. 
The  Newell  was  lying  without  a  watch  on  deck.  The  storm 
set  in  about  the  time  the  Clara  came  to  anchor,  and  was  a 
very  severe  snow  storm.  If  the  Newell  had  had  a  sufficient 
watch  on  deck,  the  accident  might  have  been  prevented. 
The  Clara  was  well  manned,  and  had  proper  lights  and  a 
proper  lookout. 

Whether  the  Newell  had  set  and  burning'  the  light  re- 
quired by  law  for  a  vessel  at  anchor,  is  a  matter  of  considera- 
ble doubt.  The  evidence  is  conflicting,  and  it  is  quite  diffi- 
cult to  determine  what  the  truth  iS.  I  do  not,  however,  pass 
upon  this  point,  as  I  hold  that  the  absence  of  an  anchor  watch 
on  the  Newell  is  fatal  to  her  right  of  recovery.  On  this  point 
there  is  no  conflict  of  evidence.  The  mate  of  the  Newell 
testifies,  that,  at  the  time  of  the  collision,  and  for  a  considera- 
ble period  before,  no  one  was  upon  the  deck  of  the  Newell. 
It  was  his  watch,  and  he  kept  it  by  going  on  deck  occasion- 
ally, but  remaining  the  most  of  the  time  in  the  cabin.  At 
the  time  of  the  shouts  and  clamor  preceding  the  collision,  he 
was  in  the  cabin,  reading  an  almanac,  and  no  one  was  on  the 
deck.  When  he  reached  the  deck,  it  was  too  late  to  avoid 
the  catastrophe. 

The  place  of  refuge  sought  by  each  of  these  vessels  was 
an  artificial  harbor  off  the  coast  of  Delaware,  constructed  by 
the  United  States  in  aid  of  the  coastwise  commerce  of  the 
country.  Sixty  or  seventy  vessels  had,  at  this  time,  put  in 
there,  to  avoid  an  impending  storm.      It   was  an  inclement 
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season  of  the  year,  the  month  of  February.  The  night  was 
dark  and  rough,  and  a  severe  snow  storm  soon  came  on.  The 
Newell  and  the  Clara  had  each  a  perfect  right,  as  had  all  other 
vessels,  to  take  advantage  of  this  place  of  safety.  It  was, 
liowever,  the  duty  of  each  to  take  the  proper  and  customary 
measures  for  its  own  protection,  and  to  avoid  injury  to  oth- 
ers. As  she  cams  iu,  the  Clara  was  bound  to  have  a  sufficient 
and  careful  lookout,  in  addition  to  the  lights  required  by  the 
statute.  This,  I  think,  she  had.  The  Newell  was  bound  to 
keep  a  head  light,  and  was,  also,  bound  to  keep  a  watch  upon 
her  deck.  The  latter  duty  she  entirely  omitted.  If  her  mate 
had  been  upon  deck,  keeping  a  careful  lookout,  he  might  have 
seen  the  Clara  and  her  lights  at  such  a  distance,  that,  by 
hails  and  shouts,  he  could  have  warned  her  of  the  position  of 
the  Newell.  If  he  could  not  have  seen  her  lights,  he  might 
have  heard  the  noise  arising  from  lowering  her  sails  and  cast- 
ing her  anchors.  It  is  testified,  that  the  Clara  could  have 
heard  a  hail  from  the  Newell  at  a  distance  of  one  hundred 
yards,  and  thus  the  accident  might  have  been  avoided.  The 
omission  was  a  want  of  proper  vigilance,  and  it  is  by  no 
means  certain,  that,  if  well  kept,  the  watch  would  not  have 
preserved  both  vessels  in  safety.  (The  SapphirCy  11  WaU,^ 
170, 171 ;  The  Indiana^  Ablotfs  Adm.  R,,  330,  335 ;  The 
Mary  T.  Wilder ^  Taney* s  Deo.yh&T ;  The Lydia,^  Benedict^ 
523.)  The  lookout  of  the  Clara  failed  to  discover  the  light  of 
the  Newell,  if  she  had  one,  but  the  Newell  might  have  seen 
her  lights,  or  heard  her  noise,  and,  by  shouts  and  hails,  have 
given  that  notice  which  was  needed.  For  this  negligence  I 
think  she  loses  her  right  of  recovery,  and  that  the  decree 
must  be  reversed  and  the  libel  dismissed. 


Scudder  <&  Carter,  for  the  libellants, 
Owm  (b  Oray,  for  the  claimants. 
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The  Morrisania. 

A  vessel  being  properly  and  securely  fastened  to  a  pier  in  the  East  riyer,  a 
steamboat  passed  by  so  near,  and  at  snch  a  rate  of  speed,  that  the  swell  she 
created  threw  the  vessel  against  another  one,  and  damaged  the  former : 
Ueldt  that  the  steamboat  was  liable  for  the  damage,  becanse  it  was  negligence 
in  her  to  pass  by  so  near,  at  such  speed,  the  channel  at  the  place  being  over 
one  thousand  feet  wide,  and  open  to  her  navigation,  without  obstruction,  to 
that  width. 

(Before  Hoirr,  J.,  Eastern  District  of  New  York,  August  Idth,  1876.) 

Hunt,  J.  On  the  1st  and  2d  days  of  October,  1874,  the 
bark  A.  J.  Pope  was  moored  at  the  end  of  the  wharf  betw-een 
10th  and  11th  streets.  Long  Island  City,  Long  Island,  She 
was  fastened  to  the  bulkhead  by  a  chain  cable  from  her  bow, 
and  by  a  chain  cable  from  her  stern,  and,  also,  by  a  heavy 
hawser  forward  and  aft.  South  of  the  pier  at  which  her  bow 
headed  lay  another  vessel,  and,  outside  of  the  pier,  lapping 
both  the  Pope  and  this  other  vessel,  lay  another  vessel,  called 
the  Hero.  On  the  day  first  named,  the  steamer  Morrisania, 
a  passenger  ferry-boat  plying  between  Harlem  and  New  York 
City,  on  her  way  to  Harlem,  passed  by  this  dock  where  the 
Pope  was  moored.  On  the  2d  of  October,  while  going  in  an 
opposite  direction,  she  again  passed  by  this  dock.  By  her 
swell  and  suction  on  each  of  these  occasions,  the  Hero  and 
the  Pope  were  thrown  against  each  other,  and  the  latter  ves- 
sel sustained  damage.  The  channel  of  the  river  at  this  place 
is  over  a  thousand  feet  in  widtli,  and  was  open  to  the  naviga- 
tion of  the  Morrisania,  without  obstruction,  to  that  width. 
The  Morrisania  passed  within  a  short  distance  of  the  shore — 
some  of  the  witnesses  say  fifteen  feet,  others  thirty  feet,  oth- 
ers, again,  put  the  distance  at  three  or  four  hundred  feet — 
and  at  a  speed  of  twelve  or  fourteen  miles  an  hour.  It  is 
difficult  to  fix  the  precise  distance,  but  I  hold  it  to  have  been 
much  nearer  to  the  wharf  and  the  vessels  than   care  and  pru- 
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dence  and  good  navigation  on  the  part  of  the  Morrisania  justi- 
fied. The  bark  Pope  wa?  properly  and  sufficiently  secured  to  the 
pier  and  bulkhead,  and  there  was  no  negligence  in  this  respect. 

In  the  case  of  The  Daniel  Drew^  (jpost^  p,  623),  I  dis- 
cuss at  length  the  general  principles  applicable  to  this 
case.  A  reference  to  the  opinion  in  that  case  is  sufficient, 
without  here  repeating  the  argument.  With  the  general 
principles  on  which  the  argument  of  the  claimant's  counsel  is 
based,  I  agree.  But,  here,  their  application  is  modified  by  the 
negligence  of  the  Morrisania.  After  a  carefiil  examination  of 
the  evidence,  I  see  no  reason  to  find  fault  with  the  manner  in 
which  the  Pope  was  fastened,  or  the  material  with  which  it 
was  done.  Neither  do  I  see  cause  to  doubt  that  the  swell 
which  did  the  injury  was  caused  by  the  Morrisania.  In  the 
first  answer,  it  was  averred  that  the  swell  was  caused  by  the 
Sylvan  Glen,  which  preceded  the  Morrisania.  This  was 
clearly  disproved.  The  second  answer  then  attributed  it  to 
the  steamer  City  of  Boston.  Of  this  averment  there  is  no 
reasonable  evidence.  The  speed  of  the  steamer  is  not  serious- 
ly disputed.  As  to  how  near  she  passed  to  the  wharf,  there 
is  great  contrariety  of  evidence,  and  it  is  a  matter  upon  which 
honest  men  might  reasonably  differ.  The  libellants'  wit- 
.  nesses  put  the  distance  at  from  ten  feet  to  forty  or  fifty  feet. 
Some  witnesses  say  she  came  very  near,  without  specifying 
how  near.  The  witnesses  for  the  claimant  put  her  distance 
at  several  hundred  feet.  They  say  that  no  serious  damage 
would  have  been  done  by  her  passing  within  one  hundred 
feet.  The  damage,  however,  was  done,  and,  in  my  opinion, 
the  Morrisania  passed  within  much  less  than  a  hundred  feet,  but 
certainly  near  enough  to  do  the  injury.  Her  undoubted  right 
to  the  navigation  of  the  river  is  subject  to  the  restriction 
that  it  must  be  exercised  in  a  reasonable  and  careful  manner, 
and  do  no  injury  to  others  that  care  and  prudence  may  avoid. 

The  judgment  of  the  District  Court  is  affirmed. 

Scudder  dk  Ca/rter^  for  the  libellants. 


D.  <b  T.  McMahon^  for  the  claimant. 
VOL.  xin. — 88 
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The  Tillie. 

A  canal-boat,  wboUy  owned  by  a  married  woman,  was  injured  in  a  col- 
liaion  with  a  steamtng.  Her  hnaband  filed  a  libel  in  ran,  in  his  own 
name,  as  owner,  against  the  tog,  to  recover  the  damages  sustained.  At  the 
time  of  the  collision,  and  thereafter,  the  llbellant  and  his  wife  resided  in  New 
York.  On  the  trial,  the  wife  testified  as  a  witness  for  the  llbellant,  and  gave 
material  evidence  to  sustain  his  claim  for  damages.  It  was  shown  that^  in 
fact,  the  action  was  brought  by  and  with  the  assent  of  the  wife :  JBield,  that 
the  wife  wonld  be  equitably  estopped  from  bringing  another  suit,  and  that  this 
suit  could  be  maintained. 

A  tug  with  her  captain  on  deck,  and  a  man  at  her  wheel,  and  no  other  lookout, 
held  net  to  have  had  a  proper  lookout. 

The  absence  of  lights  on  a  canal-boat  held  unimportant,  when  she  could  have 
been  seen  without  lights  on  her,  and  when  there  was  so  much  daylight  that 
lights  on  her  would  not  have  afforded  any  aid  in  discovering  her. 

(Before  Hunt,  J.,  Eastern  District  of  New  York,  August  16th,  1876.) 

Hunt,  J.  On  the  evening  of  March  24th,  1873,  the  cstnal- 
boat  John  H.  Stim,  while  being  towed  by  the  steamer  U.  S, 
Grant  through  Long  Island  Sound,  in  an  easterly  direction, 
was  run  into  and  injured  by  the  steam  propeller  Tillie.  At 
the  time  of  such  injury  the  boat  John  H.  Stim  was  the  ex- 
clusive property  of  Catharine  Madden,  wife  of  the  libellant ; 
and  the  libellant  had  no  ownership  or  interest  in  said  vessel 
at  the  time  of  said  injury,  or  at  the  time  of  commencing  this 
action.  At  such  time,  the  libellant  and  his  wife  were,  and 
ever  since  have  been,  residents  of  the  State  of  New  York. 
The  said  Catharine  testified  as  a  witness  on  the  trial  of  the 
action,  being  called  by  iTer  husband,  and  giving  material  evi- 
dence to  sustain  his  claim  for  damages.  The  tow  of  the  XJ.  S. 
Grant  consisted  of  nine  boats,  in  three  tiers,  of  three  boats 
each,  and  the  John  H.  Stim  was  the  outside  boat  on  the  port 
side  of  the  second  tier.  She  was  in  that  position  when  she 
was  run  into  by  the  Tillie,  and  siich  collision  occurred  at  about 
twenty  minutes  after  six  o'clock  p.  m.,  and  when  the  light 
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and  the  weather  were  such  that  the  Stim  and  the  other  boats 
in  the  tow  could  have  been  seen  by  the  officers  of  the  Tillie^ 
if  a  good  lookoat  had  been  kept,  and  ought  to  have  been  seen 
by  those  in  charge  of  her.  The  sun  set  at  six  o'clock  and 
eleven  minutes.  The  boats  were  not  seen  by  the  captain  or 
lookout  of  the  Tillie  until  that  vessel  was  directly  upon  them* 
She  ran  between  two  of  the  boats  in  the  stern  tier,  and  against 
the  boats  in  the  second  tier.  TheTillie  had  no  other  lookouts- 
than  the  man  at  the  wheel,  and  the  captain,  who  was  in  th& 
fore  part  of  the  vessel,  attending  to  the  navigation  of  th& 
vessel  and  giving  orders  for  the  same.  The  man  at  the  wheel 
shifted  the  wheel  and  handled  the  engine,  by  the  captain's 
orders.  The  pilot  was  in  the  cabin,  drinking  a  cup  of  coffee, 
when  the  collision  occurred.  The  Tillie  was  running  at  a 
speed  of  eight  knots  to  the  hour,  and,  when  running  at  that 
speed,  could  have  been  brought  to  a  dead  standstill,  by  means 
of  her  reverse  engines  in  less  than  her  length. 

I  have,  throughout  the  examination  of  this  case,  entertained 
great  doubt  of  the  right  of  the  libellant  to  maintain  this  action. 
He  brings  the  suit  in  his  own  name,  alleging  himself  to  be 
the  owner  of  the  boat  injured,  and  claiming  the  damages  as 
his  own.  He  does  not  sue  as  husband  for  the  use  of  his  wife, 
as  master  for  the  use  of  the  owner,  or  as  agent  or  representa- 
tive of  any  one.  He  appears  in  his  own  behalf  only,  and  for 
his  own  benefit.  The  general  rule  cannot  be  doubted,  that 
the  owner  of  the  claim  presented  must  be  the  party  to  the  suit 
for  its  recovery.  If  the  chattel  of  A.  is  injured  or  destroyed, 
A.  must  bring  the  suit  to  recover  the  damages  resulting ;  and 
an  action  by  B.  must  necessarily  result  in  a  failure.  This  is 
the  rule  in  all  Courts.  The  fact  that  one  is  an  agent  of  the 
owner,  upon  principle,  can  giv  him  no  more  interest  in  the 
property,  and  no  greater  right  to  sue  in  his  own  name,  as 
owner,  for  an  injury  to  it,  than  if  he  were  not  an  agent.  By 
the  laws  of  the  State  of  New  York,  the  bill  of  sale  given  in 
evidence  established  the  title  of  this  vessel  in  Catharine 
Madden,  the  wife  of  the  libellant,  and,  by  the  same  laws,  she 
is  entitled  to  bring  an  action  in  her  own  name  for  an  injury 
to  iU 
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It  is  laid  down,  in  the  case  of  Tfie  JJna^  (6  Benedict^  198,) 
that  the  master  of  a  vessel,  whose  owners  are  foreigners  and 
absent  from  the  country,  may  bring  a  suit  in  his  own  name,  to 
recover  the  damages  resulting  from  a  collision.  Whether 
justly  or  not,  stress  is  laid  upon  the  fact  that  the  vessel  and 
her  owners  were  foreign  and  absent.  In  the  case  before  us, 
this  circumstance  does  not  exist.  The  master  and  the  owner 
are  both  residents  of  the  State  of  New  York. 

Three  cases  have  been  decided  in  the  Supreme  Court  of 
the  United  States,  viz. :  Houseman  v.  The  North  Ca/roUna^ 
•(16  PeterSy  40 ;)  Lawrence  v.  Minium^  (17  How.^  100 ;)  McEm- 
lay  V.  MorrUh^  (21  How.^  343,)  which  are  supposed  to  bear 
upon  this  point.  In  the  latter  two  cases,  the  action  was  by 
the  consignees,  in  their  own  name,  and  the  question  turned 
upon  the  interest  of  the  consignees  in  the  cargo,  and  it  was 
held  that  this  interest  gave  a  right  of  action.  In  the  case  in 
Peters,  the  action  of  the  agent  was  ratified  by  the  power  gf 
attorney  of  the  consignees,  for  whom  he  sued.  The  case  of 
The  Commamder  in  Chiefs  (1  WaU.^  43,)  holds,  that  the  ob- 
jection of  want  of  proper  parties,  viz. :  that  the  owners  of  the 
vessel  were  not  the  owners  of  the  cargo,  and  cannot  sustain 
the  libel,  cannot  be  taken  for  the  first  time,  upon  the  argu- 
ment in  the  Supreme  Court.  In  the  case  of  The  Ilos^ 
{Swabey^s  Ad.  i?.,  100,)  where  the  damage  had  been  pro- 
nounced for,  in  a  suit  by  A.,  and,  on  reference  to  assess  dam- 
ages, it  appeared  that  B.;  not  A.,  was  the  registered  owner  of 
the  vessel  injured,  and  A.  claimed  to  be  the  beneficial  owner, 
by  a  bill  of  sale  not  registered.  Dr.  Lushington  ordered  the 
case  to  proceed,  and  the  money  to  be  paid  into  the  registry  for 
the  benefit  of  the  party  entitled  to  it.  The  objection  was  not 
taken  on  the  trial,  nordid  the  fact  then  or  there  appear.  The 
order  was  made  upon  a  motion  to  dismiss,  arising  subsequent 
to  the  decision  upon  the  merits.  The  case  scarcely  affords 
ground  to  determine  what  would  have  been  the  opinion  of  the 
learned  Judge,  had  the  quefetion  arisen  in  the  course  of  the 
trial  and  upon  issue  made.  These  authorities  do  not  leave  the 
question  of  the  libellant's  right  to  sue  in  this  case  in  as  good 
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a  position  as  might  be  desired.  It  is  clear,  in  fact,  however, 
that  this  action  is  brought  by  and  with  the  assent  of  the  wife, 
the  real  owner.    I  think  it  would  not  be  tolerated  in  the  real 

• 

owner  of  a  claim,  that  he  should  sit  by  and  see  another  prose- 
cute for  its  recovery,  and  even  aid  in  such  recovery  by  his 
own  testimony  in  the  suit,  and  then  bring  his  own  action  to 
recover  the  same  demand.  He  would  be  equitably  estopped. 
I,  therefore,  proceed  to  consider  the  case  upon  its  merits. 

The  evidence  satisfies  me  that  the  collision  occurred  at 
about  twenty  minutes  past  six  o'clock,  on  the  24th  of  March, 
1873,  at  about  ten  minutes  after  sundown.  The  claimant's 
witnesses  generally  place  this  time  at  twenty  minutes  before 
seven.  I  think  this  is  an  error.  It  certainly  is,  unless  the 
libellant's  witnesses  are  guilty  of  the  grossest  perjury,  in 
general  not  only,  but  in  the  specific  facts  to  which  they  tes- 
tify. The  son  of  the  captain  of  the  Tillie,  a  witness  for  the 
claimant,  testifies  that  he  could  see  the  land  as  they  passed 
Fort  Schuyler  and  Throgg's  Neck,  corroborating  the  numer- 
ous witnesses  to  that  fact,  on  the  part  of  the  libellant.  I 
have  no  doubt,  that,  if  reasonable  care  had  been  exercised  by 
those  on  board  of  the  Tillie,  the  tow  of  boats  could  have  been 
readily  seen  and  avoided. 

The  Sound  was  a  mile  wide  at  this  point,  and  the  passage 
to  the  north  of  the  Grant  and  her  tow  was  unobstructed. 
There  was  no  proper  lookout  on  the  Tillie,  in  form  or  in  fact. 
The  captain,  who  attends  to  the  navigation  of  the  vessel,  is 
held  not  to  be  a  proper  lookout.  A  lookout  should  give  his 
entire  and  undivided  attention  to  ascertaining  the  vessels  in 
front  of,  or  near  to,  his  own  vessel,  and  reporting  the  same. 
The  master,  who  is  charged  with  th^  general  care  of  a  vessel, 
and  gives  his  attention  to  that  duty,  i6  not,  and  cannot  come, 
within  this  description.  Neither  is  the  man  at  the  wheel — 
whose  duty  it  is  to  keep  the  vessel  on  a  prescribed  course,  to 
do  which  he  must  keep  his  eye  on  the  compass,  and  receive 
and  obey  orders — a  competent  lookout,  within  this  rule. 
Especially  is  this  so,  if,  as  in  this  case,  he  is  charged  with  the 
duty  of  signalling  to  the  engineer  the  directions  necessary  to 
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be  given  to  him.  These  two  persons  constitated  the  only 
lookout  on  the  Tillie,  as  she  proceeded  up  the  Sound  on  the 
night  in  question.  I  think  the.  lookout  waa  not  sufficient  in 
law  ;  and,  in  fact,  I  think  they  did  not  exercise  the  care  that 
the  occasion  required. 

The  testimony  aJBTorded  by  a  log-book  is  usually  entitled 
to  much  respect.  The  log-book  of  the  Tillie,  offered  in  evi- 
dence, is  surrounded  by  so  much  doubt,  and,  to  use  a  mild 
term,  so  many  mistakes  and  discrepancies  in  relation  to  it  are 
presented,  and  its  internal  appearance  is  so  suspicious,  that  it 
must  be  entirely  rejected. 

The  absence  of  lights  on  the  canal-boat  is  not  important. 
The  evidence  is  quite  satisfactory,  that,  if  reasonable  attention 
had  been  given,  the  boats  in  the  tow  could  have  been  seen 
without  lights  on  them  ;  and  that  such  was  the  condition  of 
the  daylight,  that  lights  would  not  have  afforded  any  aid  in 
discerning  them.  They  were  plainly  visible  from  the  Grant, 
at  a  distance  of  about  six  hundred  feet ;  and  the  boats  of  an- 
other tow  were  also  visible  at  the  distance  of  a  mile,  as  was  the 
land  on  each  side ;  and  one  witness  was  reading  by  the  re- 
maining daylight.  Lighted  lamps  are  not  important  for  good 
or  for  evil,  when  the  daylight  remains  so  strong  as  in  the 
present  case.  No  claim  is  made,  in  the  answer,  that  the  lights 
of  the  Grant  were  defective  or  insufficient. 

I  find  nothing  in  the  evidence  which  would  justify  me  in 
holding  that  the  negligence  of  the  Tillie  and  her  officers  is 
affected  by  any  negligence  of  the  Grant  or  the  canal-boat 
injured. 

.  The  judgment  of  the  District  Court  should  be  affirmed. 

Beebe^  Wilcox  dk  Hdbhs^  for  the  libellant. 

James  K,  ffiUj  for  the  claimant. 
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Thb  Virginia  Rulon. 

Under  the  statute  of  New  York,  {Ad  of  May  2lst,  1876,  laws  of  New  York,  of 
1876,/».  482,)  fixing  t]be  rates  of  wharfage  to  be  paid  by  yessels,  a  yesael  which 
makes  fast  to  two  distinct  landing  places  mast  pay  accordingly. 

If  she  leayes  a  wharf  without  paying  the  wharfSage  due,  she  becomes  liable,  under 
said  statute,  to  pay  double  the  rates  established  by  the  statute. 

The  added  amount  is  not  a  penalty,  but  is  a  wharfage  rate,  and  the  statute  gives 
a  lien  on  the  vessel  for  the  entire  sum,  including  the  added  amount. 

Such  lien  is  enforceable  in  Admiralty  against  the  yessel. 

(Before  Hunt,  J.,  Eastern  District  of  New  York,  August  16th,.1876.) 

Hunt,  J.  On  the  9th  of  October,  1875,  the  schooner 
Virginia  Enlon  made  fast  to  and  used  the  pier  at  35th  street, 
on  the  North  River,  New  York,  and  continued  to  be  made 
fast  to  the  said  pier  until  the  15th  of  October,  when  she  left. 
The  said  vessel  was,  at  the  same  time,  and  for  the  same  time, 
made  fast  to  the  bulkhead  adjoining  to  said  pier,  belonging 
to  L.  B.  Roberts.  She  was  loaded  with  lumber,  and,  in  dis- 
charging her  cargo,  she  made  use  both  of  said  pier  and  said 
bulkhead,  landing  a  part  thereof  over  her  bow  on  the  bulk- 
head and  the  larger  part  over  her  side  on  the  pier.  She  left 
said  pier  without  paying,  or  tendering  the  payment  of,  wharf- 
age. There  was  duo  for  such  wharfage,  before  she  left  the 
pier,  the  sum  of  $26  40. 

The  statute  of  New  York  {Act  of  May  2Uty  1875,  Law8 
of  1875,  p.  482)  fixed  the  rate  to  be  paid  by  a  vessel  "  that 
uses  or  makes  fast  to  any  pier,  wharf  or  bulkhead."  This 
supposes  that  a  vessel  uses  but  one  only  of  these  conveniences 
for  discharging  her  cargo.  If  she  finds  it  for  her  interest  to 
use  more  than  one,  she  may  do  so,  and  must  pay  accordingly. 
A  large  vessel  may  find  it  much  to  her  interest  to^use  at  the 
same  time  several  piers  or  bulkheads.  Indeed,  her  great  size 
may  compel  her  to  cover  the  space  of  and  use  several  at  the 
same  time. 
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In  this  case,  the  Eulon  not  only  made  fast  to  two  distinct 
landing  places,  but  actually  made  use  of  both  for  unloading- 
her  cargo,  discharging  a  part  upon  the  pier  and  another  part 
upon  the  bulkhead.  If  the  labor  usually  done  in  ten  days  is 
compressed  into  five  days,  there  seems  nothing  unreasonable 
in  the  suggestion,  that  a  compensation  for  ten  days'  service 
should  be  paid.  The  same  is  true  of  the  use  of  two  wharves 
for  five  days  instead  of  the  use  of  one  wharf  for  ten  days. 
The  claim  of  the  owner  both  of  the  pier  and  of  the  bulkhead 
seems  to  be  reasonable,  and  in  accordance  with  the  statute. 
I  think  the  vessel  is  liable  to  both. 

The  statute  further  provides,  that  "  every  vessel  that  shall 
leave  a  wharf,"  &c.,  "  without  first  paying  the  wharfage  or 
dockage  due  thereon,  after  being  demanded,"  "  shall  be  liable 
to  pay  double  the  rates  established  by  this  Act."  In  this  case 
the  wharfage  was  demanded  by  the  authorized  agent  of  the 
libellants,  and  was  not  paid.  Neither  was  it  tendered  to  either 
of  the  parties  claiming  it.  The  "  vessel*'  thereupon  became 
and  is  'liable  to  pay  double  the  rates  established  by  this 
Act."  Instead  of  being  $26  40,  the  wharfage  rate  thereupon 
became  and  was  $62  80. 

It  is  objected  that  there  is  no  lien  for  the  wharfage,  which 
can  be  enforced  in  this  Court,  and,  especially,  that  there  is  no 
lien  for  the  increased  amount.  By  the  statute  already  quoted^ 
the  "  vessel "  is  specifically  made  liable  for  double  the  amount 
of  the  wharfage.  In  other  words,  this  increased  amount  is 
made  a  lien  or  incumbrance  upon  the  vessel.  The  declara- 
tion, that  the  vessel  shall  be  liable  for  the  amount,  is  an  im- 
position of  a  lien  for  that  purpose.  The  use  of  the  word 
"lien"  is  not  essential  to  the  creation  of  a  lien.  When  this 
ressel  departed  without  paying  the  amount  of  $26  40  then 
due,  there  became  payable  the  sum  of  $52  80,  not  as  a  pen- 
alty, but  as  wharfage  rates.  The.  "vessel"  became  liable  to 
pay  this  sum,  and  it  became  a  lien  for  wharfage  under  the 
statute. 

The  case  of  The  LoUcmcmna^  (21  WaU.^  558,)  holds  that 
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liens  of  this  character  may  be  enforced  in  the  Courts  of  Admi- 
ralty of  the  United  States. 

I  think  the  judgment  is  right,  and  should  be  affirmed. 


Beebe^  Wilcox  <&  Uobhs,  for  the  libellants. 
2>.  <jB  T.  McMahon^  for  the  claimant. 


The  Columbia. 

A  collinon  between  a  schooner  and  a  steamer  occurred  in  July,  1868,  whereby 
the  schooner  and  her  cargo  sank  and  were  totaUy  lost.  The  steamer  carried 
the  master  and  crew  of  the  schooner  to  New  York.  The  libel  was  verified  in 
Jnly,  1870,  hot  was  not  filed  nntil  Febraary,  1873.  In  January,  1872,  a  mort- 
gage en  the  steamer  and  three  other  Teasels  was  executed,  payable  two  years 
aiter  date.  It  did  not  appear  that  any  part  of  it  had  been  paid.  Ko  excuse 
was  shown  for  the  delay  in  bringing  the  suit:  Held,  that  the  collision  claim 
must,  en  account  of  its  staleness,  be  postponed  to  the  mortgage. 

(Before  Hunt,  J.,  Eastern  District  of  New  York,  August  16th,  1876.) 

Hunt,  J.  On  the  night  of  July  2d,  1868,  the  steamship 
Columbia  ran  into  and  sank  the  schooner  Tabitha  S.  Greer^ 
the  said  schooner  with  her  cargo,  and  all  the  property  on 
board,  becoming  an  immediate  and  total  loss.  Said  loss 
occurred  without  the  fault  of  those  on  board  of  the  schooner, 
but  by  the  fault  and  negligence  of  those  in  charge  of  the 
steamship,  to  wit,  in  going  at  the  speed  of  eight  miles  an  hour 
in  a  dense  fog,  and  in  not  hearing  the  fog-horn  which  was 
kept  constantly  sounded  by  the  schooner.  The  libel  was  filed 
on  the  4th  of  February,  1873.  It  purports  to  have  been  veri- 
fied on  the  15th  of  July,  1870.    No  reason  is  shown  why  it 
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was  not  filed  at  an  earlier  day.  On  the  20th  of  January, 
1872,  the  owners  of  the  Columbia  executed  a  mortgage  for 
$250,000  upon  that  and  three  other  vessels,  to  Myers  and 
others,  which  mortgage  was,  on  the  22d  of  the  same  month, 
assigned  to  the  respondent  Butterfield,  and  is  now  held  by 
him.  The  mortgage  was  payable  in  two  years  from  its  date, 
and  there  is  no  evidence  that  any  part  of  the  same  has  been 
paid.  At  the  time  of  the  collision,  the  Columbia  was  on  her 
•  way  to  New  York,  and  she  immediately  proceeded  to  that 
port  and  landed  the  captain  of  the  Greer  and  his  crew  at  the 
quarantine  near  New  Fork.  The  schooner  was  on  her  way 
from  a  port  on  the  North  Kiver  to  the  Delaware  Capes. 

The  libel  was  dismissed  by  the  District  Court  on  the 
ground  that  the  claim  made  by  it  was  stale.  The  collision 
occurred  on  the  2d  of  July,  1868.  The  libel  was  not  filed 
until  February  4th,  1873,  nearly  five  years  after  the  accident. 
There  is  no  reason  shown,  in  the  evidence,  for  this  delay,  and 
no  proof  is  given  of  the  reason  for  the  lapse  of  nearly  three 
years  between  the  time  of  verifying  the  libel  and  the  time  of 
filing  it.  The  steamer  was  in  New  York  immediately  after- 
wards, as  was  the  master  of  the  schooner.  The  schooner 
sailed  from  Stony  Point,  North  River,  where,  or  near  by,  we 
may  well  suppose  that  her  owners  lived.  There  is  no  evi- 
dence that  the  steamer  was  not  repeatedly  and  regularly  in 
New  York  on  her  return  trips,  and  the  documents  showing 
the  transactions  in  New  York  and  New  Jersey  afford  ground 
to  suppose  that  those  interested  in  her  lived  in  one  or  both  of 
those  States.  These  circumstances,  unexplained,  show  an  un- 
warranted delay  in  the  proceedings  to  enforce  the  lien  against 
the  steamer  arising  out  of  the  collision.  In  the  mean  time, 
before  the  libel  was  filed,  the  mortgage  for  $250,000  was  put 
upon  four  vessels,  of  which  the  Columbia  was  one,  and  was 
assigned  to  Butterfield.  So  far  as  we  know,  this  debt  eidsts 
to  its  full  amount,  and  it  must  take  precedence  of  the  collision 
lien.  If  this  debt  has  beeif  collected  from  other  sources,  or  if 
it  should  be  collected  from  the  other  vessels  in  preference  to 
the  Columbia,  it  rests  upon  the  party  so  alleging  to  produce 
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the  evidence  and  to  take  the  proper  measures  to  adjust  his 
equities.  The  present  case  does  not  present  any  evidence  on 
the  subject.  All  we  here  know  is,  that,  as  to  Butterfield,  the 
claim  is  stale,  and  must  be  postponed  to  his  mortgage.  {The 
Nevada^  2  Somyer^  144 ;  The  Dvhvqiie^  2  AVbotPe  U.  S.  H.j 
20 ;  The  Key  Oiiy,  14  Wall.,  653.) 

As  to  the  owners  of  the  vessel,  no  defence  of  staleness  is 
set  up  by  them,  nor  do  I  see  any  reason  why  the  claim  should 
not  be  enforced  as  to  them.  They  defend  upon  the  merits 
only.  The  merits  are  against  them,  and,  as  to  them,  the  claim 
is  a  good  one,  and  should  be  allowed. 

The  decree  of  the  -District  Court  is  affirmed,  subject  to  the 
modifications  above  set  forth.  Let  a  decree  be  entered  ac- 
cordingly. 


Beebe,  Wilcox  <&  Hohbsy  for  the  libellants. 

John  J.  Alleiij  for  the  mortgagee. 
Tracy  d&  CaUiny  for  the  vessel. 


The  Daniel  Drew.  - 

The  Hudson  Riyer  is  a  national  highway,  upon  which  steamtngs  with  their 
tows,  and  steam  paesenger  boats,  are  equally  at  liberty  to  trayeL  Each  class 
of  boats  noay  occupy  the  river  with  their  boats  of  such  size  and  construction 
as  they  may  choose,  and  at  the  speed  they  may  think  fit,  subject  to  the  quali- 
fication, that  the  rights  and  interests  of  others  are  not  unreasonably  impaired. 

There  is  no  absolute  rule  of  law  which  limits  the  space  a  boat  or  its  accompani- 
ments may  occupy  upon  a  public  riyer,  or  which  prescribes  the  speed  it  may 
use,  or  the  sweU  it  may  make,  or  how  near  it  may  come  to  another  boat.  It 
depends  upon  the  reasonableness  of  the  thing  done,  under  all  the  circum- 
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stances  of  each  particular  case.  It  is  not  the  rule,  that,  In  the  erent  of  an 
iDJnry  from  a  swell,  the  boat  causing  the  swell  is  at  all  events  responsible. 

The  steamtog  Ohio,  with  one  boat  at  her  side,  and  a  tow  of  twenty  boats,  in  fire 
tiers,  at  her  stern,  was  passed  by  the  steam  passenger  boat  Daniel  Drew,  in 
deep  water  and  with  a  light  wind,  and,  by  the  swell  and  motion  caused  by 
the  Drew,  and  by  the  slacking  of  the  tug's  hawser,  the  boats  in  the  t«w  were 
thrown  against  each  other,  and  the  libellanf  s  boat  was  injured.  It  appeared 
that  the  speed  was  that  usually  kept  up  in  passing  a  tow  in  deep  water,  that 
the  swell  made  was  not  unusual,  that  neither  those  on  the  Ohio  nor  those  on 
the  Drew  apprehended  danger  at  the  time  from  passing  at  the  speed  kept  up, 
that  the  boats  in  the  tow  were  not  well  arranged,  and  that  the  Drew  exercised 
reasonable  care  and  dUigenoe:    Hdd, 

(1.)  That  the  Drew  was  not  liable  for  an  injury  to  one  of  the  boats  in  the  tow, 
from  the  collision  mentioned ; 

(2.)  That  the  accident  was  in  part,  at  least,  attributable  to  the  fact  that  the 
tiers  of  boats  were  towed  by  lines  only  six  or  eight  feet  in  length,  with  noth- 
ing to  prevent  their  coming  together  when  operated  upon  by  a  force  in  the 
rear,  and  with  a  slackened  hawser  from  the  tug. 

The  English  cases  on  the  subject  examined. 

(Before  Hunt,  J.,  Eastern  District  of  New  York,  September  6th,  1876.) 

Hdnt,  J.  On  the  2d  of  June,  1873,  the  tug-boat  Ohio 
left  Albany  on  her  voyage  down  the  Hudson  River  to  New 
York.  She  had  lashed  to  her  port  side  the  canal-boat  Billy 
Lape,  and  had,  in  addition,  a  tow  of  twenty  canal-boats. 
These  boats  were  in  five  tiers,  of  four  boats  in  each  tier.  The 
port  boat  of  the  first  tier  was  the  George  H.  Price ;  the  port 
boat  of  the  second  tier  was  the  Marion  ;  the  port  boat  of  the 
third  tier  was  the  Shoo  Fly.  The  boat  in  the  first  tier  next 
to  the  George  H.  Price  was  the  Chick  Henly ;  the  boat  in  the 
second  tier  next  to  the  Marion  was  the  H.  A.  Peck.  All  of 
the  boats  were  loaded.  At  about  11  o'clock  of  the  next  day 
this  tow  had  reached  a  point  known  as  Camp  Crossover,  six 
miles  below  Catskill,  and  ten  miles  below  the  city  of  Hudson. 
At  this  point  there  was  a  shallow  in  the  river,  on  each  side  of 
which  was  a  channel  of  nearly  a  thousand  feet  in  width.  It 
is  unusual  for  passenger  boats  to  take  the  west  channel.  The 
eastern  is  the  main  channel,  and  is  usually  taken  by  the  boats 
going  down  the  river.  The  Ohio  had  taken  this  eastern  chan- 
nel with  her  tow,  and  was  about  in  the  middle  of  the  channel, 
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heading  a  little  to  the  southwest,  and  was  making  about  three 
miles  an  hour.  As  the  Ohio  was  near  the  lower  end  of  the 
shallow  or  middle  ground,  the  steamboat  Daniel  Drew,  also 
going  down  the  river,  entered  the  eastern  channel.  The 
Drew  was  a  daily  passenger  boat  between  Albany  and  New 
York,  and  had  left  Albany  at  8.30  a.  m.  of  the  same  morning, 
in  the  performance  of  one  of  her  regular  trips.  She  passed 
the  Ohio  and  her  tow  in  this  passage,  and,  by  the  swell  and 
suction  caused  by  her,  the  libellant's  boat,  the  Marion,  was 
brought  into  collision  with  the  boat  George  H.  Price,  which 
was  in  front  of  it,  and  the  boat  Shoo  Fly,  which  was  in  the 
rear  of  it,  and  received  damage.  The  usual  speed  of  the 
Drew  was  seventeen  miles  to  eighteen  miles  per  hour,  and 
she  kept  up  that  speed  while  passing  the  tow  on  this  occasion. 
The  Drew  passed  within  one  hundred  feet  of  the  tow,  to  the 
east  of  it,  and  within  one  hundred  feet  of  the  easterly  shore 
of  the  channel,  and  as  near  to  the  east  shore  as  was  safe.  No 
signal  to  slacken  speed  in  passing  was  given  to  the  Drew  by 
the  Ohio  or  any  of  its  tow.  The  passage  to  the  east  of  the 
Ohio  was  safer  than  a  passage  to  the  west  of  her  in  the  same 
channel.  It  is  not  the  custom  of  boats  navigating  the  river 
to  slacken  their  speed  while  passing  a  tow  in  this  part  of  the 
river,  nor  at  any  point  south  «f  or  below  the  city  of  Hudson. 
There  were  two  hawsers  from  the  Ohio,  reaching  to  the  outer 
boats  of  the  first  tier,  one  attached  to  the  George  H.  Price, 
and  the  other  to  the  canal-boat  on  the  starboard  side  of  the 
first  tier.  These  hawsers  were  from  450  to  480  feet  in 
length.  The  middle  boats  were  fastened  to  the  outer  ones 
by  breast  lines  and  spring  lines,  and  the  tiers  following  to  the 
tiers  in  front  by  spring  lines.  The  length  of  lines  between 
the  different  tiers  was  six  to  eight  feet.  As  the  Drew  passed 
the  Ohio,  the  lines  by  which  the  boat  Billy  Lape  was  fastened 
to  the  Ohio  broke.  The  lines  of  some  of  the  boats  in  the  tow 
at  the  rear  were  also  broken.  Before  this  breaking  of  the 
lines,  the  Ohio  had  slowed  for  the  purpose  of  easing  her  haw- 
sers. The  Drew  was  proceeding  at  her  customary  speed, 
which  was  not  unusual  for  passenger  boats,  and  not  unreason- 
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able,  and  made  no  nnaeual  swell.  She  had  no  reason  to  ap- 
prehend danger  to  the  Ohio  or  her  tow  in  passing  her,  and 
received  no  intimations  from  the  Ohio  that  danger  would  be 
incurred  if  she  passed  her  on  her  appointed  conrse,  and  at  the 
speed  she  was  using.  The  Ohio  apprehended  no  danger,  from 
the  Drew's  passing  as  she  did.  The  water  was  deep  at  the 
point  in  question.  The  injury  to  the  libellant's  boat  was 
caused  by  the  coming  together  of  the  stems  and  stems  of  the 
boats  in  line  with  each  other,  caused  by  the  swell  of  the 
water  and  the  suction  made  by  the  Drew,  and  the  nearness  to 
each  other  of  the  several  tiers  of  boats.  The  forward  swell 
of  the  Drew  threw  the  Shoo  Fly  into  the  stem  of  the  Marion , 
and  the  stem  of  the  Marion  into  the  stem  of  the  Price,  by 
which  collisions  the  damage  complained  of  was  occasioned. 
The  breaking  of  the  lines  of  the  Billy  Lape,  and  her  parting 
from  the  Ohio,  had  no  material  effect  upon  the  collision  of 
the  boats  in  the  hawser  tiers.  The  tiers  of  boats  were  lashed 
too  close  together  for  safe  navigation. 

The  District  Judge  held  that  the  Drew  was  in  fault,  and 
gave  judgment  against  her  for  the  damage  sustained  by  the 
libellant. 

Tliese  several  steamboats  were  engaged  in  a  lawful  occupa- 
tion, upon  a  great  public  highway,  and  by  the  use  of  lawful 
means.  The  Hudson  Biver  is  a  national  water-course,  open 
to  all  who  choose  to  use  it.  The  owners  of  the  Ohio  had  the 
right  to  navigate  it  with  their  steamboats  and  tows.  The 
owners  of  the  canal-boats  had  the  right  to  be  towed  thereon 
by  the  steamboat.  The  Daniel  Drew  was  engaged  in  an  oc- 
cupation equally  legitimate.  Her  owners  had  the  same  right 
to  the  use  of  the  river  for  the  purpose  of  carrying  passengers 
upon  their  vessels,  that  the  Ohio  and  her  tow  had  for  their 
purposes.  All  had  the  right  to  its  use,  in  the  manner  neces- 
sary for  their  lawful  pursuits.  The  Ohio  occupied  a  much 
greater  width  of  thei  stream  than  did  the  Drew.  She  towed 
her  boats  in  tiers  of  four  boats  in  width,  and  other  like  boats 
often  carry  their  entire  tow  of  boats  alongside  of  the  steamer, 
occupying  much  more  space  than  did  the  Ohio  on  the  present 
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occasion.  So  far  as  was  necessary,  and  connecting  it  with  the 
qualification  that  the  interests  of  the  general  public  are  not  to 
be  impaired  unreasonably,  the  owners  of  the  Ohio  properly 
exercised  their  own  judgment  as  to  the  size,  arrangement  and 
management  of  their  enterprise.  The  Drew,  on  the  other 
hand,  requiring  little  room  upon  the  surface  of  the  river, 
found  speed  in  passage  indispensable  to  the  success  of  its 
business,  necessarily  causing  more  swell  and  agitation  than  is 
made  by  the  slower  passage  of  a  tow-boat.  There  is  no  law 
which  limits  the  space  a  boat  may  occupy,  or  which  prescribes 
how  fast  it  may  go,  or  how  much  swell  it  may  cause,  or  how 
near  it  may  pass  to  another  boat.  The  rule  of  permission  or 
of  restriction  depends  in  each  case  upon  the  reasonableness  of 
the  thing  done.  A  dull  sailing  tow  may  not  occupy  unrea- 
sonably the  entire  channel  of  the  river,  and  thus  impede  its- 
navigation  by  all  other  vessels.  A  leviathan  may  not  rush 
through  the  water  with  a  speed  that  will  overwhelm  in  its 
surges  all  the  craft  ordinarily  to  be  found  upon  the  river. 
Kor  is  a  large  vessel,  under  all  circumstances,  absolutely 
liable  for  an  injury  caused  by  its  swells  to  an  inferior  vessel. 
The  waters  are  open  to  the  use  of  all  kinds  of  crafts,  large  as 
well  as  small,  and,  while  the  rights  of  the  smaller  are  to  be 
carefully  guarded,  they  are  not  to  be  made  a  pretence  for  ex- 
cluding, or  preventing  the  practical  use  of,  larger  or  different 
vessels.  Sea  going  steamers  move  at  a  rapid  rate  of  speed. 
They  are  large  and  bulky.  They  necessarily  create  much 
motion  in  the  water.  Vessels  used  in  the  bays  and  harbors^ 
and  the  rivers  near  New  York,  for  the  carriage  of  passengers, 
are  built  for  speed,  and  without  speed  their  trade  would  soon 
conie.to  an  end.  Their  speed  also  creates  much  motion  in 
the  waters.  Is  there  any  rule  of  law  which  prescribes  that 
these  vessels  shall  absolutely  be  liable  for  injuries  occasioned 
to  smaller  craft  by  a  swell  or  motion  caused  by  their  passage 
through  the  water  ?  Is  there  any  greater  or  more  stringent 
test  of  liability  than  that  a  large  vessel  shall  use  its  large 
powers  with  care  and  diligence,  and  in  the  mode  recognized 
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by  those  accustomed  to  the  basiness  in  which  it  is  engaged  as 
being  prudent  and  proper? 

To  apply  these  suggestions  to  the  present  case.  The  Ohio 
and  its  tow  were  lawfully  sailing  down  the  Hudson  Kiver,  at 
a  speed  of  three  miles  an  hour.  The  bulk  or  quantity  to  be 
transported,  and  not  speed,  is  the  consideration  of  her  owners. 
The  Drew  comes  on  her  passage  in  the  same  direction,  at  the 
rate  of  eighteen  miles  per  hour.  Speed  is  the  consideration 
of  her  owners.  If  she  cannot  have  this,  her  business  is  as 
effectually  destroyed  as  if  the  river  should  be  bridged  or 
dammed.  The  rule  of  law  would  seem  to  be  that  she  is  en- 
titled to  pass  the  Ohio.  She  must,  however,  have  the  means 
and  possess  the  skill  to  pass  her,  w^ith  knowledge  of  the  wa- 
ters and  with  care  and  prudence.  Whatever  the  usage  and 
practice  of  those  engaged  in  such  navigation  adjudge  to  be 
necessary  precautions,  she  must  take.  So,  the  Ohio  and  her 
owners  must  know  that  vessels  like  the  Drew  are  engaged  in 
rapid  navigation,  and  that  she  must  be  passed  by  such  vessels, 
as  they  overtake  her.  The  towing  vessels  and  the  vessels 
towed  must  be  so  constructed  and  so  managed  as  to  meet  the 
contingency  of  being  passed  by  other  vessels.  If  an  overtak- 
ing and  passing  vessel.,  in  prudent  navigation,  creates  swell 
and  suction,  arrangements  must  be  made  that  the  boats  in  a 
tow  shall  not  be  injured  thereby.  If  the  swell  and  suction 
created  by  the  passing  vessel  are  those  to  be  expected  in  the 
ordinary  navigation  of  a  rapid  vessel,  which  is  managed  with 
prudence  and  equipped  and  constructed  in  a  suitable  manner, 
and  if  the  passing  vessel  has  no  reason  to  srpprehend  that  she 
will  do  an  injury,  and  a  tow  is  injured  thereby,  the  passing 
vessel  is  not  responsible.  She  has  but  exercised  her  lavrful 
rights,  and  the  loss  must  be  borne  by  the  injured  party.  The 
rule  is  essentially  the  same  as  if  a  collision  had  occurred. 
The  vessel  is  to  continue  its  course  as  before.  The  other 
vessel  is  to  see  to  it  that  no  collision  occurs.  But  this  is  not 
an  absolute  rule  of  law.  If  the  passing  vessel  shall  appear  to 
have  performed  all  of  its  duty,  in  everything  required  by 
care,  prudence,  knowledge  and  management,  and  shall  appear 
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to  have  been  thoroughly  manned  and  equipped,  but,  by  some 
occurrence  beyond  its  control  or  impossible  to  foresee,  a  col- 
lision had  occurred,  the  passing  vessel  is  not  responsible.  So, 
a  superior  vessel  is  bound  to  great  care  and  diligence,  but  is 
not  an  absolute  insurer  against  injury  to  an  inferior. 

That  the  Drew  was  right  in  taking  the  eastern  channel  is 
established  by  the  libellant's  own  witnesses.  The  captain  and 
the  pilot  of  the  Ohio  both  testify  that  the  eastern  channel  is 
the  one  usually  taken,  that  it  is  the  main  channel,  and  that 
passage  through  the  western  channel  is  unusual.  The  same 
witnesses  on  the  part  of  the  libellant  establish  the  fact  that  it 
was  not  the  practice  for  passing  boats  to  slacken  their  speed 
in  deep  water  like  that  in  this  channel,  nor  at  any  point  south 
of  the  city  of  Hudson.  The  weight  of  the  evidence  is,  that 
the  Drew  passed  as  near  the  eastern  shore  as  it  was  safe  for 
her  to  go,  and  that  there  was,  at  least,  as  much  space  between 
the  Drew  and  the  tow  as  between  the  Drew  and  the  shore. 
The  position  of  the  tow  in  the  middle  of  tlie  channel,  with  a 
slight  westerly  heading,  indicated  that  a  passage  to  the  east 
of  her  would  be  safer  than  one  on  her  westerly  side.  I  do 
not,  therefore,  discover  any  fault  in  the  Drew  for  taking  the 
easterly  channel  or  the  easterly  side  of  that"  channel. 

The  pilots  and  managers  of  the  Ohio  all  saw  the  Drew 
approaching,  and  recognized  her  rate  of  speed.  If  they  had 
supposed  she  was  going  too  rapidly  for  their  safety,  a  signal 
to  slow  up  should  have  been  given  at  once,  and,  we  may  sup- 
pose, would  have  been  obeyed.  Its  absence  furnishes  strong 
ground  to  believe  that  the  managers  of  the  Ohio  supposed,  as 
did  the  managers  of  the  Drew,  that  no  change  of  speed  was 
necessary. 

A  swell  was  no  doubt  created  by  the  Drew,  and  this  threw 
together  the  boats  in  the  tow,  as  it  struck  them.  The  hawser 
line  was  some  four  hundred  and  fifty  feet  in  length,  while 
the  length  of  lines  between  the  different  tiers  ^as  but  six  or 
eight  feet.  There  was  nothing  to  stay  the  Shoo  Fly  as  she- 
was  washed  against  the  Marion,  or  the  Marion  as  she  was 
washed  against  the  Price.  With  boats  prevented  from  being 
VOL.  xin. — 84 
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more  than  six  or  eight  feet  apart,  and  nothing  to  prerent 
their  coming  together,  it  would  seem  to  be  almost  a  necessaiy 
consequence  that  any  swell  or  motion  from  the  rear  would 
precipitate  them  against  each  other.  If  the  lines  between 
these  tiers  had  extended  fifty  or  one  hundred  ieet,  there  is 
nothing  to  show  that  there  would  have  been  any  difficulty  in 
the  present  case.  I  cannot  but  think  that  the  accident  was 
largely  attributable  to  the  different  tiers  of  boats  being  tied 
so  close  to  each  other.  It  is  quite  likely  that  this  compact 
arrangement  enables  the  steamer  the  better  to  manage  the 
tow  in  its  forward  motion,  but  it  is  defective  in  protecting  it 
against  a  power  moving  from  the  rear.  If  struck  by  a  stem 
wind  or  tide  or  swell,  and  the  steamer  slackens  her  hawser, 
the  tow  is  exposed  to  this  difficulty. 

I  am  not  justified  in  holding,  upon  the  testimony  of  all 
the  witnesses,  that  the  swell  made  by  the  Drew  was  unusually 
large,  or  that  it  was  dangerous  in  any  other  manner  than  as 
danger  is  necessarily  incident  to  the  swell  from  a  passing 
vessel.  The  pilot  of  the  Ohio  says :  ^^  I  don't  think  the  swells 
from  the  Drew  were  unusual  for  a  boat  that  came  as  close  as 
that  to  us ;  the  swell  was  not  an  unusual  one  for  coming  so 
close ;  the  closer  they  come  the  more  swell  they  throw  on  the 
boats."  The  captain  gives  the  same  evidence.  One  pilot  and 
some  of  the  captains  of  the  canal-boats  thought  the  swell  was 
large.  The  result  of  the  whole  evidence  seems  to  be,  that 
the  Drew,  as  she  passed,  created  a  swell,  but  that  there  was 
nothing  unusual  about  it,  or  anything  to  excite  the  attention 
of  those  who  managed  her.  The  water  was  deep,  the  weather 
calm  and  pleasant,  with  a  light  wind  and  a  light  flood  tide. 

I  have  not  been  able  to  discover  any  fault  in  the  equip- 
ment or  the  management  of  the  Drew.  She  exercised  her 
acknowledged  rights  in  a  careful,  prudent,  and  in  the  accus- 
tomed manner.  The  injury  to  the  boats  arose  either  from 
the  faulty  manner  in  which  the  tow  was  made  up,  or  the 
breaking  of  insufficient  lines,  or  from  the  effect  of  a  swell 
such  as  was  ordinarily  made  by  a  boat  like  the  Drew,  and 
such  as  the  Ohio  knew  she  was  accustomed  to  make.    Against 
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her  speed  or  her  swell  the  Ohio  made  no  remonstrance.  The 
officers  of  the  Drew  testify  that  they  saw  no  reason  to  appre- 
hend danger  in  passing  as  they  did.  The  officers  of  the  Ohio 
state,  that,  at  the  time,  they  apprehended  no  danger. 

In  his  brief,  the  libellant's  counsel  insists,  '^  that  the  swell 
and  suction  were  caused  by  the  claimants'  boat;    They  were 
bound,  at  all  events,  to  prevent  it."    This  is  stronger  lan- 
guage than  the  authorities  justify.    The  principle  is  much  the 
same  as  that  involved  in  Rail/road  Co.  v.  Stinger^  (78  Perm. 
State  Jiep.j  219,)  where  it  was  held  as  follows :  "  1.  A  rail- 
road company,  halving  a  chartered  right  to  propel  their  oars 
by  steam,  are  not  responsible  for  injuries  resulting  from  the 
proper  use  of  such  agency ;  2.  Whether  alarming  a  horse  and  • 
causing  an  accident  by  a  rapidly  moving  train,  or  sounding  a 
whistle,  will  make  the  company  liable  for  damages,  depends 
upon  whether  it  was  from  want  of  proper  care"  in  those  in 
charge  of  the  train ;  3.  What  would  be  due  care  in  running  a 
train  through  a  sparsely  settled  rural  district  might  be  negli- 
gence in  approaching  a  large  city ;  4.  A  train  was  passing 
through  a  city  on  a  railroad  which  had  a  number  of  short 
curves,  so  that  persons  could  see  the  train  but  for  a  short  dis- 
tance ;  it  was  crossed  by  several  streets  and  passed  over  a 
river  on  a  drawbridge ;  the  rule  of  the  company  required  that 
the  whistle  should  be  sounded  about  a  certain  point,  to  warn 
the  bridge-tender  and  persons  about  to  cro^s  at  other*streets : 
Sddy  the  use  of  the  whistle  at  that  point  in  the  ordinary 
manner  was  not  negligence^  5.  If  the  whistle  had  not  been 
sounded  at  such  point,  and  one  had  been  injured  by  reason  of 
the  omission,  it  would  have  been  negligence  jper  ae  /  6.  One 
driving  an  unbroken  or  vicious  horse,  or  one  easily  frightened 
by  a  locomotive,  along  a  public  road  running  side  by  side 
with  a  railroad,  does  so  at  his  own  peril ;  the  right  of  the 
company  to  move  their  trains  on  their  road  is  as  high  as  that 
of  the  individual  to  use  the  public  road.''    See,  also,  Favm*  v. 
Boston  <Sh  Lowell  R.  R.  Co.^  (114  Maaa.^  350.) 

Some  cases  in  the  English  Courts  are  supposed  to  bear 
upon  the  question.    In  the  case  of  The  Rata/vier,  {Sjnnhf 
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Ecc.  <&  Adm.  Hep,,  378,)  tried  before  Dr.  LnshingtoD  and  the 
Trinity  Masters,  the  barge  Ann,  loaded  with  forty-nine  tons 
of  coal,  was  sunk  in  the  Thames,  on  the  afternoon  of  October 
5th,  1853.  The  case  states  that  the  barge  was  sunk  by  the 
swell  made  by  the  steamer  Batavier,  botii  yessela  being  on 
their  passage  np  the  Thames.  The  Batavier  passed  the  barge 
within  one  hundred  and  fifty  feet,  at  the  speed  of  nine  or  ten 
miles  an  honr.  Her  speed  caused  a  swell  which  flowed  over 
the  barge  and  sank  her.  A  speed  exceeding  six  miles  per 
hour  was,  by  statute,  prohibited  at  the  place  in  question. 
The  Court  held  and  found  :  1.  That  the  barge  had  no  fault  or 
defect ;  2.  That  the  Batavier  was  in  f anlt  in  not  having  seen 
the  swell  she  made,  and  in  not  stopping  in  time  to  avoid  the 
accident ;  that,  if  she  had  kept  a  proper  lookout,  she  would 
have  seen  it ;  an4  that  neither  the  swell  nor  the  barge  were 
in  fact  seen  from  the  steamer ;  3.  That  the  owners  of  the 
Batavier  were  responsible.  This  case  affords  no  light  by 
which  to  decide  a  case  where  the  vessel  libelled  was  well 
equipped,  kept  a  good  lookout,  took  the  ordinary  channel, 
passed  the  other  vessel  at  an  accustomed  rate  of  speed,  and 
created  no  unusual  or  dangerous  swell.  The  case  of  The 
Batamer  was  affirmed  by  the  Privy  Council,  (9  Moore^s 
Privy  Council  Hep.j  286.)  The  points  were  ruled  as  in  the 
Court  below :  1.  That  no  blame  or  negligence  was  attributa- 
ble to  the  barge ;  2.  That  the  steamer  was  in  fault  in  her 
speed,  and,  ^^  if  going  at  such  a  rate  as  made  it  dangerous  to 
any  craft  which  she  ought  to  hav^  seen,  and  might  have  seen, 
she  had  no  right  to  go  at  that  rate ;  at  all  events  she  was 
bound  to  stop  if  it  was  necessary  to  do  so,  in  order  to  prevent 
damage  being  done  by  the  swell  to  the  craft  that  were  in  the 
river."  '*  She  ought  not  to  have  made  that  swell  in  the  river 
if  she  was  aware  that  there  was  any  vessel  which  might  be 
damaged  and  put  in  jeopardy  by  her  doing  so  ; "  3.  That  an 
insufficient  lookout  was  kept  by  the  steamer.  The  principles 
sustained  are  those  put  forth  by  Dr.  Lushington  in  the  case 
as  reported  in  Spinks. 

The  case  of  Ztcxford  v.  Largey  (5  Carr.  dk  Payru,  421,) 
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was  ftt  nUiprius  before  Lord  Denman.  He  charged  the  jury, 
that  if  the  swell  was  occasioned  by  the  improper  speed  of  the 
defendant's  vessel,  and  if  the  injury  arose  from  the  swell 
caused  by  such  speed,  the  defendant  was  liable. 

In  Smith  V.  DobsoThy  (3  Man.  <6  O,^  59,)  the  judgment  was 
based  upon  the  evidence  that  the  defendant's  barge  was  im- 
properly and  negligently  navigated.  The  questions  debated 
were  chiefly  upon  the  form  of  the  verdict. 

I  see  nothing  in  these  cases  in  hostility  to  the  principles 
hereinbefore  announced.  They  do  not  countenance  the  idea 
that  the  superior  vessel  is  necessarily  and  absolutely  liable  to 
the  inferior,  in  the  evenf  of  an  injury  from  the  swell  of  the 
former.  They  place  the  decision,  in  every  instance,  upon  the 
question  of  negligence  or  improper  management  in  the  larger 
vessel.  The  principles  of  this  opinion  are  in  entire  harmony 
with  those  laid  down  in  The  Alleghany^  (9  Wdll.^  622.)  and 
in  The  Syracuse^  {Id.^  672.)  .  The  cases  of  Ths  Leo^  (3  Bener 
diet,  569,)  and  The  C.  H.  Northam,  (7  Id.,  249,)  I  have  care- 
fully considered. 

The  decree  of  the  District  Court  must  be  reversed,  and  a 
decree  entered  dismissing  the  libel. 

Beebe,  Wilcox  <&  Hdbhe,  for  the  libellant. 

Cornelius  Van  Sa^tvoord,  for  the  claimants. 
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The  UDited  States  f.  Millard. 


The  United  States  vs.  Samuel  H.  Millard. 

An  indictment  under  g  8897  of  the  Rerised  Statutes  charged  that  the  defendant 
"did  bny,  receive  and  have  in  his  possession"  cigars  on  which  the  tax  to 
which  they  were  liable  had  not  been  paid,  the  statute  using  the  words  "bnys, 
receives  or  has  in  his  possession : "  Bdd,  that  the  averment  was  divisible, 
and  that  a  conviction  could  be  had  on  proof  of  possession  alone. 

(Before  Bxitkdiot,  J.,  Southern  District  of  New  York,  December  2l8ty  1876.) 

This  was  an  indictment,  nnder  §  3397  of  the  Eevised  Stat- 
ntes,  charging  that  the  defendant  "  did  bny,  receive  and  have 
in  his  possession  "  cigars  on  which  the  tax  to  which  they  were 
liable  had  not  been  paid.  On  the  trial,  it  was  held,  that  the 
averment  was  divisible,  and  that  a  conviction  conld  be  had  on 
proof  of  possession  alone,  the  stat;pte  nsing  the  words  ^^  buys, 
receives  or  has  in  his  possession." 

Benjamin  B.  Foster^  {Assistant  District  Attorney^  for 
the  United  States. 

Laden  Birdseye  and  Ahram  J.  Dittenhoefer^  for  the  de- 
fendant. 
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PBOOBEDmOS   OF  THB  MeMBEBS   OF  THE  BaE  TN  THE   CiTY  OF 

New  Yobk,  ok  the  Death  of  the  Honorable  Lewis 
B.  Woodruff,  Cibcuit  Judge  of  the  Second  Cmourr. 


The  members  of  Bar  in  the  city  of  New  York  met  in  the  United 
States  Circuit  Court  Room,  on  Wednesday,  September  15th,  1875, 
in  response  to  a  call,  of  which  the  following  is  a  copy : 

"  The  members  of  the  Bar  are  requested  to  meet  in  the  United 
States  Circuit  Court  Room,  on  Wednesday,  the  15th  inst.,  at  2 
o'clock  p.  H.,  to  give  expression  to  their  sense  of  the  loss  which  the 
profession  and  the  community  have  suffered  in  the  death  of  the 
Honorable  Lbwis  B.  Woodruff,  Circuit  Judge  of  the  United  States : 
William  M.  Evarts,  George  Gifford,  John  E.  Burrill,  Welcome  R. 
Beebe,  Henry  E.  Davies,  Edward  H.  Owen,  Joseph  H.  Choate, 
William  Stanley,  Edmund  Randolph  Robinson,  George  T.  Curtis, 
Enoch  L.  Fancher,  Erastus  C.  Benedict,  Francis  F.  Marbury,  George 
Bliss,  Burr  W.  Griswold,  Joseph  S.  Bosworth,  Charles  F.  Sanford." 

Hon.  E.  C.  Benedict  nominated  as  chairman  of  the  meeting,  Hon. 
Samuel  Blatchford,  Judge  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

The  following  additional  officers  were  elected,  on  motion  of 
George  Bliss :  Vice-Presidents — Charles  L.  Benedict,  Nathaniel 
Shipman,  William  J.  Wallace,  William  D.  Shipman,  Murray  Hoff- 
man, Charles  P.  Daly,  Noah  Davis,  Claudius  L.  Monell,  Charles  A. 
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Rapallo,  Daniel  P.  Ingraham.    Secretaries — John  E.  Burrill,  Aaron 
J.  Vanderpoel,  Charles  F.  Sanford,  Benjamin  K.  Phelps. 

Joseph  H.  Choate,  Esq.,  on  behalf  of  the  committee  who  called 
the  meeting,  offered  the  following  resolutions : 

The  members  of  the  Bar  of  New  York  hare  heard  with  deep  and  general 
sorrow  of  the  death  of  Mr.  Justice  Woodruff.  Identified  with  the  administra- 
tion of  jnstice  in  this  community  for  a  period  of  forty  years,  his  career  wiis  a 
continued  progress  of  ever-increasing  honor  and  power.  Entering  upon  life  with 
every  advantage  of  education,  and  a  mind  enriched  by  the  fruits  of  severe  study, 
he  attained,  in  early  manhood,  a  conspicuous  and  responsible  position,  and 
thenceforth  to  the  end  pursued  the  practice  of  the  law  as  a  science  and  not  as  a 
trade,  and  did  his  part  always  to  maintain  and  uphold  it  as  a  dignified  and  lib- 
eral profession.  He  scouted  the  low  arts  that  would  debase  it,  and  abhorred 
.and  denounced  every  attempt  or  tendency  to  prostitute  it  to  unworthy  purposes. 
He  had  a  conscience  that  never  slept,  and  he  followed  its  light  through  all  the 
mazes  of  the  law.  His  laborious  and  absorbing  devotion  to  the  cause  of  his 
client  was  proverbial,  and  this,  with  his  ample  learning  and  honest  and  manly 
character,  made  him  always  a  lending  figure  among  his  brethren,  an  ornament 
of  the  profession,  and  a  most  valuable  member  of  society. 

But  great  as  were  his  merits  and  virtues  at  the  Bar,  his  rich  and  varied  serv- 
ices to  the  State  and  Nation  for  twenty-five  years,  as  an  able  and  upright  judge, 
are  now  his  chief  title  to  reverence  and  eulogy.  His  idea  of  what  constitutes  a 
judge  was  that  old-fashioned  standard  which  exacted  of  him  the  richest  learning, 
the  deepest  study,  the  liveliest  conscience,  and  absolute  honesty,  and  he  did  his 
best  to  live  up  to  it  as  nearly  as  human  infirmity  would  permit  In  vvhatever 
Court  he  sat,  the  authority  of  his  decisions  was  powerful  with  his  associates,  and 
recognized  by  the  bar.  Serving  successively  in  the  Court  of  Common  Pleas,  the 
Superior  Court,  and  the  Court  of  Appeals,  he  did  his  full  share  to  shape  and  frame 
the  body  of  the  law  as  it  prevails  among  us  to-day ;  and  his  rich  and  growing 
experience,  igid  the  widely-extended  reputation  of  his  ability  and  learning,  at- 
tracted to  him  a  large  measure  of  public  attention ;  so  that  when,  upon  the  reor- 
g^ization  of  the  Circuit  Court  of  the  United  States,  a  judge  was  to  be  found  to 
exercise  its  vast  powers  and  responsible  duties  in  this  great  Circuit,  the  general 
sense  of  the  profession  and  the  community  approved  the  judgment  of  the  Presi- 
dent in  selecting  Judge  Woodruff  as  the  proper  man.  How  well  the  choice  was 
justified  the  record  of  his  judicial  labors  in  that  Court  for  the  last  six  years  will 
testify. 

In  bidding  farewell  at  the  grave  to  this  eminent  and  useful  lawyer  and  judge, 
the  members  of  the  Bar  desire  to  put  on  record  their  high  estimate  of  his  mind 
and  character ;  lo  cherish  the  memory  of  his  life  and  labors ;  and  to  commend  to 
one  another  and  to  those  who  follow  them,  his  excellent  example. 

Jiettolved,  That  a  committee  of  three  be  appointed  by  the  chair  to  present  these 
resolutions  to  the  Circuit  Court  and  the  Court  of  Appeals,  at  the  next  session, 
and  to  ask,  on  behalf  of  the  Bar,  the  entry  thereof  upon  their  minutes. 

JResolved,  That  a  copy  of  these  resolutions  be  transmittei  to  the  family  of  the 
deceased. 
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Hon.  Joseph  S.  Bosworth  then  addressed  the  meeting,  as  fol- 
lows: 

The  members  of  the  Bar  and  of  the  Bench  have  met  on  this  occasion  to  ex- 
press their  regard  for  the  virtnes,  their  admiration  of  the  learning  and  official 
usefdiness,  and  their  sorrow  for  the  loss,  of  one  of  the  most  worthy  and  eminent 
of  their  number. 

It  was  my  good  fortune  to  have  been  personally  acquainted  with  our  de- 
ceased brother  for  many  years,  as  a  neighbor  and  friend,  before  he  was  elevated 
to  the  Bench ;  to  have  been  officially  associated  with  him  for  the  term  of  six 
years  in  active  judicial  service ;  and  to  have  maintained  relations  of  friendship 
and  intimacy  with  him  since  our  official  association  was  ended.  In  his  own 
home  he  was  hospitable  and  genial  He  never  seemed  happier  than  when  his 
house  was  filled  with  his  relatives  and  friends ;  and  I  do  not  believe  that  any 
one  of  them  ever  had  any  occasion,  from  one  act  or  look  of  his,  to  suspect  that 
he  thought  the  visit  was  unnecessarily  protracted,  whatever  may  have  been  its 
length.  The  first  office  to  which  he  was  elected  was  that  of  Judge  of  the  Court 
of  Common  Pleas  of  this  city  and  county,  a  Court  which  has  always  had  among 
its  judges  men  of  mark  and  decided  ability.  His  associates  in  that  Court  were 
Mr.  Justice  Ingraham,  an  industrious,  able,  learned,  and  efficient  judge,  and  the 
present  scholarly  and  accomplished  Chief  Justice  of  that  Court,  Mr.  Charles  P. 
Daly.  So  worthily  did  he  acquit  himself  in  that  position,  that  his  associates 
expressed  extreme  regret  that  he  should  be  disposed,  as  it  drew  to  a  dose,  to 
accept  a  nomination  for  the  office  of  judge  in  another  Court  in  this  city,  of  co- 
ordinate jurisdiction.  But  he  did  accept  such  nomination,  and  was  elected  a 
Justice  of  the  Superior  Court  of  this  city,  in  the  fall  of  1866,  for-the  term  of  six 
years.  His  associates  in  that  Court,  naimng  them  in  the  order  in  which  they 
were  elected,  were  Chief  Justices  Oakley  and  Duer,  and  Judges  Bosworth,  Hoff- 
man, Pierrepont,  White,  Moncrief,  Slosson,  and  Robertson.  Of  these  nine  asso- 
ciates of  his,  only  three  suryive— Messrs.  Hoffman,  Pierrepont,  and  Bosworth. 
Of  these  three  associates,  only  Judge  Pierrepont,  the  present  distinguished  and 
efficient  Attorney-General  of  the  United  States,  was  younger  than  Judge  Wooi>- 
RUFT.  As  a  member  of  the  Superior  Court,  no  judge  was  more  laborious  or 
painstaking  than  Judge  Woodeuff.  His  powers  of  analyids  were  great,  his  logio 
was  compact  and  convincing,  and  whether  examining  the  papers  on  a  motion,  or 
the  questions  of  law  and  of  fiict  in  a  case  tried  before  him,  or  a  case  on  appeal, 
he  gave  to  each  the  most  careful  attention  and  deliberate  consideration.  He  was 
learned  in  the  law,  and  although,  occasionally,  his  opinions  were  disapproved  by 
the  Court  of  last  resort  (a  fate  which  quite  as  often  befell  the  opinions  of  each  of 
his  associates),  they  expressed,  as  aU  his  opinions  expressed,  the  honest  conclu- 
sions of  a  well-instructed  judgment. 

He  was  eminently  consdentious.  His  manner  on  the  Bench  has  been  crit- 
icised by  some  as  being,  at  times,  austere  and  harsh.  1  cannot  resist  the  inclina- 
tion to  say  one  word  upon  this  topic,  although  consdous  of  the  delicate  ground 
on  which  I  tread.  His  feelings  were  kind  and  strong.  He  was  sincere,  earnest, 
and  energetic  in  his  work,  whatever  it  might  be  and  wherever  to  be  performed. 
This  sincerity,  earnestness,  and  energy  may,  at  times,  have  permeated  and  given 
color  to  his  manner  and  action  in  disposing  of  questions  arising  at  the  trial,  or 
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in  hone,  requiriog  prompi  and  summary  decision.  But  ibis  sincerity,  eamest- 
ii^3  and  energy  were,  in  liis  case,  the  marked  qualities  of  a  true  man  aod  of  a 
fearless,  able,  and  upright  judge.  They  were  not — I  feel  that  I  can  say  I  know 
they  were  not — imbued  with  any  feeling  of  unkindness  to  any  suitor,  his  attorney 
or  counsel.  It  would  have  been  a  most  painful  thought  to  him  that  he  had  erer 
giren  just  occasion  to  be  suspected  of  a  conscious  want  of  courtesy  to  any  mem- 
ber of  the  profession  in  his  intercourse  with  them.  After  1861,  he  was  acUrely 
engaged  as  a  member  of  our  profession  in  heayy  and  important  causes,  until,  at 
the  close  of  1867,  he  was  appointed  Judge  of  the  Court  of  Appeals.  His  opin- 
ions in  that  Court  attest  his  industry,  great  ability,  and  extensive  legal  erudi- 
tion. Of  the  manner  in  which  he  discharged  the  duties  of  the  office  which  he 
held  at  the  time  of  his  death  I  cannot  personally  speak.  My  humble  duties  did 
not  brins^  me  into  the  Circuit  Court  of  the  United  States  for  this  Circuit  while 
he  presided  as  its  judge.  But  the  concurring  testimony  of  all  whose  practice  in 
that  Court  was  extensive,  is,  that  his  industry,  ability,  and  efficiency  were  as 
conspicuous  there  as  in  any  of  the  other  judicial  positions  which  he  had  held 
and  adorned. 

It  may  be  said  of  our  deceased  brother,  that  his  life  was  useful,  active,  and 
distinguished.  He  was  eminently  useful  to  his  family,  to  his  relatives,  to  the 
Bench,  to  the  Bar,  and  to  the  community  at  large.  But  his  life  and  his  example 
were  not  useful  to  the  community  merely  as  the  efficient  life  and  instructive  ex- 
ample of  a  learned  and  laborious  lawyer,  and  of  an  able,  fearless,  and  upright 
judge.  He  believed,  and  acted  on  the  belief,  that  humanity  ha^  interests  and  a 
destiny  which  do  not  terminate  when  the  individual  man  has  ceased  to  breathe. 
In  the  relations  which  he  held,  in  consequence  of  this  faith  which  was  in  him,  he 
discharged  all  the  duties  growing  out  of  them,  worthily  and  weU.  He  has  gone 
to  his  rest,  after  a  well  spent  life,  beloved,  respected,  and  honored  by  all  who 
knew  him,  and  by  a  goodly  company  who  personally  knew  him  not.  The  com- 
munity in  which  he  lived,  which  he  served,  and  in  which  he  died,  will  remember, 
with  admiration  and  gratitude,  his  life  of  personal  and  official  purity,  and  will 
appreciate  the  worth  of  his  example,  in  the  influence  it  may  be  hoped  to  exert 
over  those  who  survive  and  shall  succeed  him  in  their  personal,  social,  and 
official  labors.  All,  whether  relatives  or  Mends,  who  now  or  shall  hereafter 
think  of  our  deceased  brother,  will  contemplate  a  husband,  fiither,  citizen,  law- 
yer, judge,  and  Christian  gentleman,  possessing  a  character  of  finely  developed 
proportions,  exercising  wisdy  and  well  all  his  good  and  great  qualities  in  the 
various  relations  of  his  distinguished  career.  All  of  us  will  feel,  and  will  be 
made  happier  by  the  consoling  assurance,  that,  in  the  world  to  which  our  de- 
ceased brother  has  gone,  all  is  well  with  him  now,  and  forever  will  be. 

George  Gifford,  Esq.,  then  addressed  the  meeting,  as  follows : 
After  the  much  that  has  been  said,  and  well  said,  respecting  the  excellences 
of  our  departed  judge,  I  will  simply  add,  in  a  few  words,  my  testimony  to  his 
having  possessed  in  a  high  degree  those  characteristics  which  rendered  him 
eminently  qualified  for  the  special  duty  of  administering  patent  laws.  My 
specialty  being  practice  in  patent  cases,  and  his  Court  having  original  jurisdic* 
tion  in  patent  suits,  gave  me  special  opportunity  of  becoming  well  acquainted 
with  the  ability  which  he  manifested  in  dealing  with  such  cases.     I  was  in  the 
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first  patent  cases  which  he  heard  after  coming  to  the  bench  of  the  Circuit  Court, 
and  was  one  of  the  counsel  who  argaed  the  last  case  he  heard,  which  was  com- 
menced in  the  court-room  and  concluded  at  his  residence,  after  he  was  unable 
to  return  to  the  court-room. 

Judge  WooDRUTF  was  richly  endowed  with  properties  of  mind  which  were 
well  calculated  to  insure  that  distinction  in  the  administration  of  the  patent 
laws  which  he  so  rapidly  acquired.  He  had  no  prejudices  either  for  or  against 
patents.  His  sympathies  neither  ran  too  high  nor  too  low  for  inventors,  liis 
mind  was  an  even  balance  in  which  their  merits  were  correctly  weighed.  He 
was  free  from  bias  in  his  deliberations  respectin:^  the  products  of  inventive 
genius.  He  was  patient  to  hear  counsel,  and  willing  to  be  instructed  by  the 
results  of  their  researches.  He  never  allowed  his  first  impressions  of  a  case, 
however  strong  or  vivid,  to  lead  him  to  rash  conclusions,  or  to  prevent  needful 
examination  to  insure  correctness.  He  was  a  learned  judge  in  science  and  in 
law.  He  was  an  able,  theoretical  mechanic.  He  had  a  natural  taste  for 
mechanism,  and  a  great  power  in  discriminating  between  similarities  and  dif- 
ferences in  machinery.  His  ability  in  analyzing  mechanism  and  identifying 
what  was  essential  therein,  was  unusually  great.  His  power  of  drawing  a  line 
and  discriminating  between  the  essential  parts  and  non-essential  parts  of  an  in- 
vention was  unsurpassed. 

Apprednting  the  danger  of  making  mistakes  in  disposing  of  the  different 
mechanical  questions  which  often  arise,  and  the  disastrous  consequences  to  par- 
ties which  sometimes  follow,  it  was  his  habit  not  to  dispose  of  such  questions 
hastily,  but  to  carefully  deliberate,  and,  sometimes,  subject  himself  to  great 
labor  and  fatigue  to  be  sure  he  was  right.  The  recorded  decisions  of  Judge 
Woodruff,  rendered  in  patent  cases,  are  remarkable  for  their  clearness  and 
Boundness,  and  are  very  properly  much  respected  as  reliable  authority  in  all 
the  Federal  Courts,  We  were  fortunate  in  having  him  called  to  the  bench  of 
the  Court  in  which  he  presided  at  the  time  of  his  death,  but  we  have  been  still 
more  unfortunate  in  having  him  so  soon  removed  from  us. 

Hon.  Richard  Goodman,  of  Lenox,  Massachusetts,  then  ad- 
dressed the  meeting,  as  follows : 

Having  been  notified  only  a  moment  or  two  ago,  that  I  was  expected  to  make 
any  remarks  on  this  occasion,  of  course  I  must  confine  myself  almost  entirely 
to  such  reminiscences  of  my  connection  with  Judge  Woodruff  as  occur  to  me 
at  tills  time. 

My  acquuntance  with  Judge  Woodruff  commenced  early  in  my  professional 
career.  After  leaving  the  Law  School  at  New  Haven,  I  entered  the  office  of 
George  W.  Strong,  Esq.,  then  one  of  the  leading  lawyers  of  this  city ;  but  find- 
ing that  he  was  mainly  consulting  counsel  and  had  little  practice  in  his  office,  I 
looked  around  for  an  office  where  I  could  learn  the  practice  as  it  then  existed. 
I  was  introduced  by  a  fellow-student  to  Mr.  Woodruff,  not  then  a  judge.  I 
found  him  in  a  building  on  Broadway,  I  think,  between  Cedar  and  Pine  streets, 
upstairs,  occupied  in  part  by  the  Expreu  newspaper,  and  his  office  was  on  the 
second  story,  and  below,  of  all  things  in  contact  with  a  lawyer,  was  a  mock- 
auctioneer's  establishment.  My  surprise  was  great  that  any  lawyer  could  oc- 
cupy an  office'with  the  continual  sound  of  that  hammer  in  his  ears,  and  the  din 
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of  the  street  comiDg  op  through  the  large  rotunda  of  the  building.  But  Mr. 
WooDBQFF  then  displayed  that  great  concentration  of  mind  and  devotedness  to 
his  studies  that  always  controlled  him,  and  he  was  not  easily  diverted  by  ex- 
traneous objects.*  We  continued  there  during  nearly  all  the  period  of  my 
studentship  with  him,  and  from  thence  removed  to  88  Cedar  street  An  exam- 
ination at  the  Bar  was  then  very  different,  as  I  understand,  from  the  examina- 
tion at  the  present  time,  for  my  learned  brother  Bosworth,  with  Mr.  Ward 
Hunt,  now  on4  of  the  Justices  of  the  Supreme  Court  of  the  United  States,  and 
the  late  President  Fillmore,  then  examined  the  students,  who  had  already  passed 
through  a  seven  years'  course  of  study.  So  severe  was  that  examination  that,  I 
think,  only  one  in  three  of  the  class  was  at  first  admitted.  On  getting  through 
the  fire  of  that  examination  successfully,  I  returned  to  the  city  of  New  York, 
and  entered  into  business  for  myself.  About  a  year  after  that,  Mr.  George 
Wood — who  had  recently  come  from  New  Jersey,  in  which  State  and  in  the 
United  States  Courts  he  had  an  exalted  r<)putation — was  here  retained  in  some 
very  important  suits,  among  others,  eminently,  the  suit  of  Ogden  m.  Astor,  in 
which  Mr.  Daniel  Lord,  with  whom  our  associate,  Mr.  Evarts,  was  then,  or 
lately  had  been,  a  student,  was  counsel  on  the  other  side.  When  retained  in 
those  suits,  Mr.  Wood,  looking  for  a  man  who  could  conduct  them  successfully 
and  intelligently  as  attorney  and  junior  coucusel,  selected  Mr.  Woodruff  ;  and 
Mr.  Woodruff,  finding  that  those  suits  would  occupy  a  great  portion  of  the 
time  which- he  would  otherwise  bestow  upon  his  general  practice,  requested  me 
to  unite  with  him,  and  we  formed  a  partnership  about  May,  1842.  That  con- 
nection continued  with  Mr.  Woodruff  until  his  elevation  to  the  Bench  in  1860, 
and  with  Mr.  Wood  until  his  decease.  During  that  time  Mr.  Woodruff's  busi- 
ness was  extensive  ;  and,  although  he  was  not  then  as  well  known  to  the  Bar,  or 
to  the  community,  as  afterwards,  yet,  by  those  with  whom  he  associated  he  waa 
especially  prized ;  and  it  was  the  connection  of  Mr.  Lord  and  himself  with  the 
case  of  Ogden  v$.  Astor  which  gave  the  former  so  high  an  estimate  of  Mr. 
Woodruff's  abilities,  and  caused  the  promotion  of  Mr.  Woodruff  to  the  Bench, 
for  I  think  that  Mr.  Lord  was  the  active  agent  in  having  his  name  brought 
before  the  nominating  convention. 

Mr.  Woodruff,  during  his  professional  career,  especially  during  my  connec- 
tion with  him,  was  that  dangerous  man,  the  man  of  one  book.  His  library  was 
select,  but,  until  he  became  a  judge,  was  not  extensive,  the  main  elements  in  it 
being  **  Gould's  Lectures,"  in  six  volumes,  copied  by  himself;,  and,  whenever  he 
had  occasion  to  refer  to  aulhorities,  those  lectures  were  his  principal  assistance. 
But,  although  he  was  not  a  reading  man,  not  a  student,  not  a  literary  man,  in 

*  Daring  the  utterance  of  these  remarks  I  remembered  an  anecdote  current  among  the 
Judge's  relatives,  bat  which  I  did  not  relate,  as  I  could  not  youeh  for  its  authenticity.  But  after 
the  Bar  meeting  I  was  assured  of  its  truth  by  a  member  of  his  family,  and  now,  whilst  correcting 
the  stenographer's  report,  add  it  as  an  lliUBiration  of  Judge  WooDRurr's  absorption  in  the  per- 
formance of  his  duties.  Given,  like  all  American  judges,  to  the  custom  more  honored  in  the 
breach  than  the  observance,  of  writing  long  opinions,  he  became  so  engaged  in  that,  to  him, 
pleasurable  occupation,  one  night,  yt  his  residence  in  Twenty-ninth  street,  as  to  become  anf> 
ware  how  many  of  the  small  hours  had  passed,  and,  hearing  a  nols3  in  the  hall,  rushed  out  of  his 
library,  expecting  to  confront  a  midnight  robber,  and  astonished  the  housemaid,  who  had  coma 
down  to  her  usual  morning  work,  and  was  opening  the  f^ont  doOTs  for  the  day.  *  (R.  G.) 
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the  ordinary  phrase,  as  expressed  by  ns,  either  in  law  or  in  literature,  yet  there 
were  few  men  so  well  posted  in  all  the  adyanced  theories  on  whatever  subject 
might  be  circulating  through  the  community.  He  was  a  troublesome  man  to 
discuss  with,  even  when  you  were  very  weU  advanced  in  what  you  were  talking 
about;  and,  whether  it  was  a  question  of  table-tipping  or  a  question  of  science 
in  any  shape,  or  a  question  arising  in  the  courts,  or  in  literature,  he  always 
seemed  to  have  thought  much  on  the  subject,  to  have  great  acquaintance  with 
it^  and  to  be  well  able  to  discuss  it  in  all  its  elements. 

In  addition  to  that,  Mr.  Woodruit,  from  my  earliest  connection  with  him-^ 
and,  as  I  have  understood,  long  prior  to  that — appeared  a  dian  who  always  had 
his  principles  fixed,  and  never  swerved  froni  them.     It  is  a  very  easy  thing  for 
a  man  to  say  he  has  fixed  principles,  but  it  is  a  very  diflScult  thing,  in  the  midst 
of  business  or  temptations — and  they  come  thick  and  fast  upon  the  lawyer  in 
active  practice — ^it  is  a  very  difficult  thing  to  carry  out  those  principles  on  all 
occasions.    When  the  late  Edward  Kellogg,  of  Brooklyn,  (so  well  known  for  his 
original  theories  on  banking  and  finance),  at  the  time  when  there  was  an  exces- 
sive speculation  in  real  estate,  first  employed  Mr.  Woodruff,  who  was  then  just 
oommencing  practice  and  anxious  for  employment^  he  came  to  him  and  said,  "  I 
have  a  large  real  estate  business ;  I  want  your  assistance,  but  I  don't  think  I 
can  afford  to  pay  you  five  dollars  for  every  deed  you  draw."      Mr.  Woodeuff's 
reply  to  him  was—  "  Sir,  I  shall  be  very  happy  to  have  your  business,  but  I 
cannot  underbid  roy  professional  brethren.    I  understand  the  charge  at  the  Bar 
is  five  dollars  for  every  deed  drawp,  and  whatever  business  of  that  kind  you 
bring  me,  sir,  that  will  be  my  charge."      Mr.  Kellogg  afterwards  became  his 
devoted  friend  as  well  as  client,  and  Mr.  Woodruff  received  from  him  and  his 
friends  a  large  amount  of  business.    On  another  occasion  a  high  official  from 
Washington  came  on,  post  haste,  on  Saturday,  to  employ  Mr.  Woodruff.      I 
think  he  had  some  acquaintance  with  him  during  their  collegiate  course.      Ho 
arrived  on  Saturday  night.    He  said  his  business  was  urgent,  and  requested  an 
interview  with  Mr.  Woodruff  on  the  succeeding  Sunday.      Mr.  Woodruff 
courteously  but  firmly  responded,  "  Sir,  aside  from  my  conscientious  scruples  on 
the  subject,  I  devote  that  day  to  roy  family.    I  will  attend  to  your  business  on 
Monday,  but  not  to-morrow.'*    The  applicant,  although  at  first  rather  rebuffed, 
received  the  rejection  courteously,  came  on  Monday,  the  business  was  done,  and 
both  parties,  I  believe,  were  entirely  satisfied.      And  that  was  the  kind  of  man 
that  Judge  Woodruff  was  from  beginning  to  end — a  man  of  firm,  fixed  priaci- 
ples,  which  he  carried  out  without  regard  to  cost  or  inconvenience  to  himself. 
And  Mr.  Woodruff,  although,  I  am  happy  to  say,  a  man  who,  of  late  years,  has 
lived  comfortably,  somewhat  in  affluence — ^though  certainly  notarising  from  the 
salary  received  from  his  office  during  the  last  six  years — yet,  during  his  long 
course  of  professional  life,  he  never  seemed  to  regard  the  amount  of  his  fees  as 
anything  compared  to  the  business  to  be  done,  to  the  principles  which  he  was 
to  carry  out,  and  to  the  success  of  his  client      It  made  no  difference  to  him 
whether  his  client  was  a  poor  man  or  a  rich  man ;  the  only  point  was  the  suc- 
cess of  the  suit  in  which  he  was  engaged.    He  spent  as  much  time  and  engaged 
in  as  laborious  devotion  to  his  business  in  the  little  matters  for  which  he  re- 
ceived a  limited  amount^  as  he  did  upon  those  in  which  he  received  a  larger 
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turn.  And  I  know  it  was  often  a  langhln^^  remark  of  our  aasodate.  Mr.  Wood, 
that  Mr.  Woodriift  seemed  to  spend  a  great  deal  of  time  in  his  office  elncidatiog 
sabjects  with  clients  who  were  boring  him,  which  he  (Mr.  Wood)  thought  l>e- 
neath  Mr.  WooDBun^s  attention. 

It  is  said— and  I  have  heard  that  remark  before  to-day — ^that  Judge  Wood- 
ruff, upon  the  Bench,  was  somewhat  austere.  I  have  been  absent  from  the  Bar 
BO  long  that  it  has  not  oome  under  my  personal  observation.  With  me  there 
was  never  any  austerity.  During  my  long  intercourse  with  him,  he  always 
treated  me  as  a  younger  brother,  and  I  found  as  kind  a  care  in  his  house,  as 
much  fraternal  affection  from  him,  as  much  assistance  whenever  required,  as  I 
could  have  had  from  any  devoted  relative.  But,  if  there  was  any  austerity,  it 
arose,  in  a  great  measure,  if  not  entirely,  from  the  earnestness  of  his  nature. 
Within  my  recollection,  there  was  a  time  when  there  was  more  cause  than  now, 
even,  for  apprehension  on  the  part  of  lawyers,  and  austerity  upon  the  part  of 
judges^  on  account  of  young  men  coming  to  the  Bar  unprepared,  leaping  over 
the  barrier  without  adequate  examination,  and  threatening  to  fill  our  courts 
with  ignorance.  There  have  been  two  evils  under  which  we  have  been  buffering 
— ^the  election  of  judges,  and  the  admission  of  lawyers  without  proper  examina> 
tion ;  and  I  think  we  have  found  out  that  the  latter  is  the  greater,  as  without  a 
learned  Bar  we  cannot  have  honest  and  capable  jadges ;  and  I  have  no  doubt^ 
that  a  man  like  Judge  Woodruff,  well  versed  in  the  law,  armed  with  the  full 
panoply  of  science,  when  on  cbe  Bench  he  met  gentlemen  coming  before  him,  as 
they  had  been  accustomed  to  come  in  some  courts,  for  the  purpose  of  having 
orders  corrected,  or  papers  prepared  by  the  judge,  would  allow  bis  impatience 
to  exceed  its  bounds,  and  treat  those  suitors  in  a  different  light  from  what  he 
would  if  they  had  presented  their  case  as  good  lawyers  should. 

But  to  my  knowledge,  although  Judge  Woodruff  may,  in  the  discharge  of 
his  duties,  have  had  an  earnestness  which  perhaps  looked  to  outsiders  like 
austerity,  yet  beneath  that  there  was  always  a  great  kindness  of  disposition  ; 
and  those  who,  as  Judge  Bosworth  has  said,  have  shared  the  hospitality  of  his 
house  and  become  cognizant  of  the  under-current  of  his  nature,  have  never 
failed  to  recognize  the  noble  qualities  of  the  man.  At  the  time  referred  to  by 
Judge  Bosworth,  Mr.  Woodruff  lived  in  Nineteenth  street,  before  he  moved  to 
his  late  residence  in  Twenty-ninth  street,  where,  united  to  a  lady  accomplished 
in  all  particulars,  and  with  mental  characteristics  corresponding  to  his  own, 
with  an  interesting  family,  with  a  large  circle  of  friends,  by  marriage  and  by 
relationship,  his  house  was  always  filled,  be  was  the  centre  of  an  enlarged  hos- 
pitality, and  no  man  ever  delighted  to  unbend,  and  to  make  all  about  him 
happy,  more  than  our  late  associate.  I  look  back  to  the  time  when  I  was  in 
the  habit  of  being  in  his  house,  sometimes  for  days  at  a  time — I  look  back  to 
those  as  the  happiest  days  of  my  life  passed  out  of  my  own  family.  And  1  am 
always  willing  to  respond  to  and  endorse  any  remarks  such  as  have  been  made 
by  oiir  brother  Bosworth,  as  to  the  geniality  and  hospitality  of  Judge  Wood- 
ruff. 

I  have,  perhaps,  exceeded  the  bounds  to  which  I  ought  to  have  been  confined 
on  this  occasion.  I  only  intended  to  say  a  few  words  here  with  reference  to 
the  gentleman  who  has  been  so  long  associated  with  us,  so  long  known  to  the 
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whole  community,  who  goes  down  to  his  rest  as  an  upright  judge.  His  career 
as  a  hiwjer  has  heen  that  of  an  able  man,  his  career  as  an  individual  has  been 
that  of  an  honest  man.  I  never,  in  all  my  reading,  found  but  two  men,  and 
those  living  at  a  great  distance  from  each  other,  as  to  time,  who  were  willing  to 
say,  as  they  departed  from  this  life,  "  I  am  content.  I  have  enjoyed  to  the  full 
all  that  life  affords,  and  I  am  ready  for  another  sphere.  I  have  had  enough." 
Judgtf  Woodruff  would  hardly  have  said  that.  He  would  rather  have  said 
that  he  would  like  to  remain  longer  upon  the  Bench,  to  linger  a  little  longer 
among  his  life  associates.  He  would  undoubtedly  have  liked  to  continue  to 
dispense  justice  some  years  longer,  so  far  as  his  health  allowed  him  to  do  so, 
but  at  the  same  time,  as  we  heard  yesterday,  he  was  a  man  of  that  character 
that  when  the  time  came  that  he  saw  his  physical  useftdness  was  gone,  he  was 
willing  to  give  up  and  say— would  not  m^,  perhaps,  but  would  feel — "  I  have 
done  my  part  in  this  world  as  a«  honest  man,  as  a  good  lawyer,  as  an  upright 
judge,  and  I  am  not  afraid  to  meet  the  greater  Judge  above." 

Hon.  William  M.  Evarts  then   addressed  the  meeting,  as  fol- 
lows : 

Our  profession  has  not  unfrequently  been  called  together  at  the  close  of  the 
vacation,  before  renewing  our  service  iu  the  Courts  and  to  the  community,  to 
commemorate  the  loss  of  some  distinguished  lawyer  or  eminent  judge.  I  am 
sure  all  of  us  can  recall  some  suitable  instances  of  this  experience.  Sometimes 
we  have  been  criticised  for  assuming  that  there  was  matter  of  public  interest  in 
these  occasions,  and  that  our  profession  was  distinguishable,  in  this  regard,  from 
other  useful  and  honorable  employments.  Certainly  no  such  observation  can 
justly  be  made  when  the  loss  that  we  deplore  is,  even  in  a  greater  degree,  the 
loss  of  the  community,  or  when  the  lawyer  whose  career  we  celebrate  was  an 
eminent  magistrate  and  judge.  We  cannot  but  feel  that,  though  Judge  Wood- 
KUFF*s  life,  public  and  eminent  as  it  was  in  the  general  esteem,  was  wholly  oc- 
cupied in  professional  service,  at  the  Bar  and  on  the  Bench,  yet  among  his 
contemporaries  who  have  pursued  the  more  active  or  brilliant  paths  of  poUtical 
employment,  few  can  be  said,  either  in  fact  or  in  the  recognition  of  the 
community,  to  have  been  more  distinctly  or  more  usefully  public  servants 
than  he. 

His  life  was,  indeed,  useful,  distinguished,  prosperous,  public,  and  in  all  that 
makes  up  the  sum  of  human  experience,  whether  personal,  domestic,  civic,  or 
official,  the  full  measure  of  prosperity  in  all  marked  his  career.  He  gained  no 
inconsiderable  distinction  at  the  Bar,  and,  had  he  adhered  to  its  employments, 
we  cannot  doubt,  he  would  have  added  to  his  powers  and  his  repute  as  an  advo- 
cate and  a  counsellor.  Yet  there  is  no  doubt  that  his  preferences,  no  doubt 
that  the  special  aptitudes  of  bis  intellect  and  moral  character,  fitted  him,  more 
especially,  for  that  highest  and  most  honorable  employment  among  men,  known 
in  civilized  society,  that  of  a  judge.  And  how  fortunate  he  was  in  the  adequate 
preparation  to  assume,  quite  early  in  life,  and  to  adhere,  with  but  sli^iht  inter- 
ruptions, to  the  end,  to  this  course  of  judicial  service  t  Well  educated,  brought 
here  at  an  age  suitable  to  bear  the  more  strenuous  labors  of  the  Bar,  he  had  the 
good  fortune  to  be  associated,  thus  early  in  his  professional  career,  with  a  law- 
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yer  tiian  whom,  I  think  I  may  safely  say,  owt  eocperience  or  our  recoUectioiis 
do  not  recall  any  one  possefiaing  greater  natural  powers,  or  more  completely 
discipliDed  in  all  the  faculties  of  a  great  forensic  reasoncr — I  mean  Mr. 
George  Wood.  And  brought  early  into  such  a  relation,  he  was  by  that 
connection  brought  into  forensic  opposition  to  eminent  lawyers  older  than 
himself,  men  on  the  same  level  with  Mr.  Wood.  When  he  had  attracted 
the  approval  of  the  great  leaders  in  the  profession,  by  the  display  of  his  quali- 
ties of  eminent  fitness  for  the  pnblic  service  on  the  Bench,  he  was,  readily  and 
by  the  consent  of  all,  raised  to  that  position.  He  first  took  a  seat  upon  the 
Bench,  then  and  now  the  most  ancient  and  venerable  in  our  judicial  history,  a 
Bench  having  the  jurisdiction  of  the  common  law,  and  called  by  one  of  the 
favorite  names  of  the  conmion  law,  the  "  Court  of  Common  Pleas."  His  next 
judicial  service  was  as  a  Judge  of  the  most  celebrated  commercial  Court,  perhaps, 
that  we  have  ever  had  in  this  country,  the  Superior  Court  of  the  city  of  New 
York.  He  there  filled  out,  by  a  somewhat  new  experience  of  judicial  service, 
his  preparation  for  the  highest  station  in  the  political  service  of  the  State,  a 
place  in  the  Court  of  Appeals.  For  it  seemed  as  if  he  was  so  well  fitted  to  serve 
us  as  a  judge,  that  the  chances  or  derangements  of  Courts  or  of  politics  were  not 
long  to  deprive  the  community  of  his  services.  In  the  Court  of  Appeals,  Judge 
Woodruff 'completed  the  round  of  judicial  honors  of  the  State,  and  by  this  varied 
experience  was  fully  fitted  for  new  judicial  station.  And  when,  by  the  defeat 
of  his  election  to  the  Court  of  Appeals,  he  was  thrown  out  of  political  place, 
and  there  came  up  a  new  Court  of  great  importance  and  dignity — ^the  Federal 
Circuit  Judgeship — to  be  filled,  by  the  general  consent  of  the  profession,  he  first 
occupied  that  eminent  seat  which  he  has  just  left.  When  he  came  to  this  new 
ofiSce,  there  was  some  feeling  that  his  professional  course  had  not  made  him 
specially  familiar  with  the  subject  of  Federal  jurisprudence,  with  admiralty  or 
patent  law,  and  not  much,  if  at  all,  with  revenue  law.  But,  sir,  a  man  as  well 
instructed  in  the  common  law  as  Judge  Woodruff  was,  by  his  experience  at  the 
Bar  and  on  the  Bench,  has  the  best  and  only  necessary  preparation  for  any  and 
all  the  special  departments  of  jurisprudence.  Those  who  have  had  the  most 
experience  in  the  round  of  these  special  employments  and  special  jurisdictions 
best  understand  that  the  common  law  is  wider  and  deeper,  more  various  and 
more  exacting  in  its  demands  and  its  discipline,  than  any  specialty  can  ever  be. 
And  he  who  has  proved  himself  to  possess  the  great  powers  of  l^al  reason,  and 
the  great  diversity  for  judicial  faculty,  that  the  common  law  exacts,  may  well 
encounter  untried  special  jurisdictions  without  fear.  But  Judge  Woodruff  had 
some  personal  fitness  for  each  of  these  specialties  that  every  judge  does  not 
possess.  He  had  a  very  thorough  and  profound  knowledge  of  mathematics, 
which  served  him  in  the  admiralty  jurisdiction  and  in  the  patent  jurisdiction. 
He  had  a  very  thorough  knowledge  of  the  philosophies  of  the  natural  sciences, 
and,  if  he  had  no  particular  or  special  qualities  that  should  fit  him  for  the 
other  departments  of  jurisprudence,  the  force  of  his  intellect  was  adequate  for 
them  aU. 

And,  yet,  all  of  us  that  have  known  Judge  Woodruff  at  the  Bar  and  on  the 
Bench  have  felt,  and  all  of  us  have  exhibited  this  feeling  to-day,  that  his  moral 
qualities  as  a  Judge  fitly  expanded  and  dignified  a  great  judicial  character. 
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That  he  sought  dlstinctioD  in  the  profession,  and  desired  the  promotions  of  the 
Bench,  is  an  honor  to  him,  as  it  would  be  to  any  one ;  hut  no  man  ever  found 
him  seeking  elevation  by  any  unworthy  arts,  or  pursuing  competition  with  his 
rivals  by  any  secret  or  dubious  means.  When  there  was  an  office  for  which 
himself  and  his  friends  might  justly  think  him  suitable,  he  was  ready  to  avow 
his  disposition  to  accept  the  office,  but  not  to  run  after  it.  To  that  limit  of  de- 
sire he  always  adhered.  He  regarded  the  career  of  human  life,  not  as  a  game, 
but  as  the  discharge  of  a  duty,  and  the  constant  observance  of  duty  through  life 
as  the  highest  and  best  success  permitted  to  man.  He  relished  thoroughly  the 
full  meaning  of  that  noble  proposition  of  the  sacred  Scriptures, ''  Now,  if  a  man 
also  strive  for  masteries,  yet  is  he  not  crowned  unless  his  strife  be  lawful." 

The  chair  announced  that  he  had  received  fronn  a  gentleman  who 
was  for  several  years  an  associate  with  Judge  Woodruff,  upon  the 
Bench,  who  was  unable  to  be  present  at  the  meeting,  a  communica- 
tion which,  under  the  circumstances  of  the  case,  and  in  view  of  Judge 
Shipman's  former  relations  to  Judge  Woodruff^  it  had  been  deemed 
not  improper  should  be  read  as  a  portion  of  the  proceedings  of  the 
meeting,  and  be  published  as  a  part  thereof. 

The  resolutions  having  been  unanimously  adopted,  on  motion  of 
Robert  D.  Benedict,  Esq.,  it  was  voted  that  the  following  letter  of 
Hon.  William  D.  Shipman  be  incorporated  in  the  proceedings  of  the 
meeting : 

New  York,  Sept.  14th,  1875. 

Hon.  Samubl  Blatchfokd. — Dear  Sir :  Other  and  imperative  engagements 
will  prevent  my  being  present  at  the  meeting  of  the  Bar  of  this  city,  to  be  held 
tonnorrow,  to  do  honor  to  the  memory  of  the  late  Hon.  Lewis  B.  WoonRuiv, 
who,  for  nearly  six  years,  has  occupied  the  high  position  of  United  States  Cir- 
cuit Judge  for  the  Second  Circuit;  but  I  am  unwilling  to  allow  the  occasion  to 
pass  without  a  brief  expression  of  my  sense  of  the  great  loss  which  the  Bar,  the 
Bench,  and  the  public  have  sastained  by  his  death. 

My  personal  acquaintance  with  Judge  Woodruff  commenced  at  the  date  of 
his  appointment  to  the  office  which  he  last  held,  though  I  had  long  known  him 
by  reputation,  through  his  career  at  the  Bar,  aod  on  the  Bench  of  the  Common 
Pleas,  the  Superior  Court,  and  the  Court  of  Appeals.  I  knew  he  was  an  able 
lawyer,  and  an  upright  judge  of  large  experience  and  unblemished  character. 
But  early  in  1870  I  was  brought  into  close  personal  and  official  relations  with 
him,  which  continued  more  than  three  years,  and  gave  me  constant  opportunity 
of  observing  his  character  as  a  man  and  judge.  I  soon  came  to  admire  his 
zealous  and  conscientious  devotion  to  his  duties,  the  strength  of  his  understand- 
ing, and  the  never-absent  labor  and  energy  with  which  he  discharged  the  con- 
stantly pressing  and  heavy  responsibilities  of  his  great  office.  No  toil  or  self- 
denial,  however  severe  or  exacting,  for  a  moment  deterred  him  from  a  thorough 
examination  of  every  case  which  was  submitted  to  his  decision.  He  fully  appre- 
ciated his  position,  and  weU  understood  the  functions  ol  a  judge  to  be,  to 
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administer  justice  according  to  settled  rules.  This  was  tlie  g^lde  to  his  judicial 
conduct,  and  in  this  he  magnified  his  office.  He  had,  indeed,  a  high  sense  of 
equity,  and  was  always  delighted  when  a  sound  conclusion  was  reached  thai 
would  operate  beneficially  in  the  particular  case  before  him.  But  he  would 
neyer  weaken  established  rules,  nor  unsettle  the  foundation  of  principles,  in  order 
to  relieve  the  exceptional  hardship  of  an  isolated  cause.  He  knew  too  well  that 
both  law  and  equity,  to  be  of  any  value  to  an  enlightened  community,  must  be 
administered  with  steady  uniformity,  and  to  this  end  he  spared  neither  time  nor 
toil  in  the  investigations  which  preceded  his  judgments,  and  in  the  preparation 
of  his  opinions  which  announced  them.  To  this  duty  he  brought  a  vigorous  in- 
tellect, an  enlightened  reason,  and  a  firm  wilL  To  say  that  he  sometimes  erred, 
is  merely  to  pronounce  him  human. 

Judge  Woodruff  was  a  man  of  massive  and  hardy  nature.  He  was  not  ene 
to  reverence  overmuch  the  lighter  graces  and  ornamental  accomplishments  of  a 
fine  gentleman.  But  no  man  ever  gave  a  higher  regard  or  a  heartier  recognition 
to  the  solid  virtues  which  constitute  the  essential  riches  of  character.  >¥ithin 
his  strong  and  rugged  frame  beat  a  warm,  gentle,  and  manly  heart,  whose  sym- 
pathies were  limited  by  no  partisan  or  sectarian  lines.  He  was  open,  frank,  and 
generous.  All  who  knew  him  will  regret  his  departure,  and  mourn  the  loss  of  a 
just  man,  and  an  able  and  incorruptible  magistrate. 

Yours,  very  respectfully, 

Wm.  D.  SHiPiCAir. 

The  cbair  appointed  as  the  committee  to  present  the  resolutions 
to  the  Court  of  Appeals  and  the  Circuit  Court,  Messrs.  Henry  £. 
Davies,  George  Bliss,  and  Joseph  H.  Choate. 


n. 


The  Cass  of  Edward  Lanoe. 


Edward  Langb  was  indicted  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  for  stealing  mail 
bags  belonging  to  the  Post  Office  Department  of  the  United  States, 
under  section  290  of  the  Act  of  June  8th,  1872,  (17  U.  S.  Stai.  at 
Large,  320),  which  provided  as  follows :  "  Any  person  who  shall  steal, 
purloin,  or  embezzle,  any  mail  bag,  or  other  property  in  use  by,  or 
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belonging  to,  the  Post  Office  Department,  or  who  shall,  for  any 
lucre,  gain  or  convenience,  appropriate  any  such  property  to  his  own 
or  any  other  than  its  proper  use,  or  who  shall,  for  any  lucre  or  gain, 
oonvey  away  any  such  property,  to  the  hindrance  or  detriment  of 
the  public  service,  every  such  person,  his  aiders,  abettors  and  coun- 
sellors, shall,  if  the  value  of  the  property  be  twenty-five  dollars,  or 
more,  be  deemed  guilty  of  felony,  and,  on  conviction  thereof,  for 
every  such  offence,  shall  be  imprisoned  not  exceeding  three  years ; 
and,  if  the  value  of  the  property  be  less  than  twenty -five  dollars,  the 
party  offending  shall  be  imprisoned  not  more  than  one  year,  or  be 
fined  not  less  than  ten  nor  more  than  two  hundred  dollars."  The 
indictment  contained  twelve  counts,  and  charged  three  different  of- 
fences. Upon  a  trial,  at  the  October  Term,  1873,  before  the  IJonor- 
able  Charles  L.  Benedict  and  a  jury,  he  was  convicted.  The  verdict 
rendered  was  a  general  verdict  of  guilty.  Thereupon,  on  Novem- 
ber 3d,  1873,  he  was  sentenced  to  be  imprisoned  for  the  term  of 
one  year,  and  to  pay  a  fine  of  $200.  Thereafter,  and  at  the  same 
term,  he  procured  a  writ  of  habeas  corpus^  and,  upon  the  return 
thereof  to  the  Circuit  Court,  held  by  Judge  Benedict,  showed  to  the 
Court  that  $200  had  been  deposited  with  the  Assistant  Treasurer  of 
the  United  States,  at  the  city  of  New  York,  to  the  credit  of  the 
Treasurer  of  the  United  States,  as  the  fine  imposed  by  such  sen* 
tence,  and  claimed  to  be  discharged  from  imprisonment  upon  the 
ground  that  the  fine  had  been  paid,  and  that  he  was,  therefore,  not 
liable  to  be  imprisoned,  inasmuch  as  the  statute  aforesaid,  creating  the 
offence,  did  not  warrant  a  sentence  of  both  fine  and  imprisonment. 
The  Court  held  that  the  facts  shown  did  not  entitle  the  defendant  to 
be  released,  and  the  writ  was  dismissed.  After  that,  and  on  the  8th 
of  November,  1873,  at  the  same  term,  the  Court,  still  held  by 
Judge  Benedict,  directed  that  the  sentence  pronounced  on  the  3d  ^ 
day  of  November  be  vacated  and  set  aside,  and  thereupon  proceeded 
to  pass  judgment  anew,  and  sentenced  the  defendant  to  be  impris- 
oned for  the  term  of  one  year.  A  second  writ  of  habeas  corpus  was 
then  applied  for,  and,  a  hearing  being  had  before  Judges  Woodruff*, 
Benedict  and  Blatchford,  holding  the  Circuit  Court,  under  section  2 
of  the  Act  of  February  7th,  1873,  (17  U.  S.  Stat,  at  Large,  422), 
the  application  for  the  writ  waa  refused.  Subsequently,  a  third  writ 
of  habeas  corpus  was  issued  by  the  Supreme  Court  of  the  United 
States,  and  the  prisoner  was  released  by  that  Court.  The  opinion  of 
the  Court,  delivered  by  Mr,  Justice  Miller,  is  reported  in  18  Wal- 
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lace,  163.  Mr.  Justioe  OlifTord  and  Mr.  Justice  Strong  dissented,  and 
the  dissenting  opinion  of  Mr.  Justice  Clifford  is  reported  at  page  178. 
Aiter  the  release  of  the  defendant  he  brought  a  suit  against  Judge 
Benedict,  in  the  Supreme  Court  of  the  State  of  New  York,  to  re- 
cover damages  for  false  imprisonment.  The  imprisonment  set  forth 
as  the  cause  of  action  was  that  resulting  from  the  sentence  pro- 
nounced November  8th,  1873.  In  that  suit,  upon  a  demurrer  to  the 
complaint,  the  Special  Term,  (Van  Brunt,  J.,)  overruled  the  demur- 
rer. The  General  Term,  in  October,  1876,  (Davis,  Brady  and 
Daniels,  JJ.,)  upon  appeal,  reversed  the  order  of  the  Special  Term, 
and  dismissed  the  complaint.  An  appeal  to  the  Court  of  Appeals 
was  taken  by  the  plaintiff. 

The  case  was  argued  before  the  General  Term  by  Benjamin  F. 
Tracy,  Esquire,  on  behalf  of  Judge  Benedict,  and  the  points  taken 
by  him  were  as  follows : 

I.  The  complaint  sbows  the  plaiotilF  charged  with  several  offences  against 
the  United  States,  and  his  conviction  of  all  the  offences  charged.  The  conyic- 
tion  is  conceded  to  have  been  lawful.  Upon  such  conviction  the  plaintiff  be* 
came  liable  to  the  punishment  imposed  upon  him  by  either  or  by  both  the  sen- 
tences set  forth  in  the  complaint  There  was,  therefore,  no  false  imprison- 
ment. 

(1.)  The  indictment  set  forth  in  the  complaint,  on  its  face,  shows  to  this 
Conrt  that  the  plaintiff  was  not  put  on  trial  for  a  single  transaction.  The  in- 
dictment necessarily  covers  three  separate  and  distinct  offences,  committed  on 
different  days  and  in  respect  to  different  lots  of  mail  bags.  These  charges 
against  the  plaintiff  were  required  by  statute  to  be  joined  in  one  indictment. 
Section  1024  of  the  United  States  Revised  Statutes  provides  as  follows:  "  When 
there  are  several  charges  against  any  person  for  the  same  act  or  transactioQ,  or 
for  two  or  more  acts  or  transactions  connected  together,  or  for  two  or  more 
acts  or  transactions  of  the  same  class  of  crimes  or  offences,  which  may  be  prop- 
erly joined,  instead  of  having  several  indictments,  .the  whole  may  be  joined  in 
one  indictment,  in  separate  counts;  and,  if  two  or  more  indictments  are  found 
in  such  cases,  the  Court  may  order  them  to  be  consolidated."  So  far  as  is 
known,  under  this  statute,  it  has  been  the  constant  practice,  in  Courts  of  the 
United  States,  to  include  several  offences  in  a  single  indictment,  and,  upon  a 
conviction,  to  inflict  punishment  for  each  offence.*    There  can  be  no  doubt  that 


*  United  States  v.  MillSf  Maaaachiuetts  IXlstiiot.  The  case  waa  tried  before  Shepley,  Circuit 
Judge.  Tbe  Indictment  contained  sixtj-nlne  counts.  The  defendant  was  conTioted  on  t«yen 
counts,  for  seven  different  transactions.  Sentence  was  passed  imposing  a  fine  of  $8,000  for  each 
ofTence,  in  all,  $21,000.    (See  15  Int,  Rev.  JSecordy  18.) 

United  States  t.  Crane,  Vermont  Ustrlct,  March,  1875,  before  Shlpman,  J.  Two  separate  in- 
dictments were  found  by  the  grand  Jury,  one  for  embexslement,  the  other  for  making  a  false  en- 
try. The  Court  ordered  Uie  Indictments  to  be  consolidated.  The  defendant  tiiereafter  pleaded 
gvilty,  and  was  sentenced  to  pay  $1|,00P  and  be  Imprlaoned  one  year  for  one  offence,  and,  for  the 
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this  statate  is  applicable  to  the  plaintiff's  case,  and  it  was,  therefore,  charged  in 
the  indictment,  that  the  defendant,  at  the  various  times  stated  in  the  several 
counts,  stole  and  appropriated  to  his  own  use  the  mall  bags  described.  On- 
ceding  that  the  same  transaction  is  charged  in  different  forms  in  the  let,  3d,  6th, 
8th,  10th  and  12th  counts,  and  conceding,  also,  that  but  one  other  offence  or 
transaction  is  charged  in  the  2d,  4th,  6th  and  11th  counts,  there  can  be  no  doubt 
that  the  Vth  count  charges  an  offence  separate  and  distinct  from  that  charged  in 
any  other  count  of  the  indictment  The  9th  count  was  quashed.  There  were, 
then,  three  separate  and  distinct  offences  charged.  The  plaintiff  was,  therefore, 
convicted  of  at  least  three  distinct  and  separate  offences,  and  could  be  lawfully 
sentenced  for  them  alL  Otherwise,  his  conviction  upon  different  offences  re- 
quired by  statute  to  be  joined,  would  work  an  acquittal  of  all  but  one. 

(2.)  No  objection  arises  from  the  form  of  the  verdict.  The  verdict  was  a 
general  verdict  of  guilty.  Such  a  Terdict  is  a  conviction  upon  every  count  in 
the  indictment.  It  is  not  necessary  to  designate  the  counts  in  a  verdict.  A 
general  verdict  may  always  be  rendered,  which  in  law  attaches  to  each  count  in 
the  indictment.  Such  is  the  established  effect  of  a  general  verdict  of  guilty; 
and  this  effect  is  the  foundation  of  the  rule,  that,  when  some  counts  are  bad,  a 
general  verdict  of  guilty  is  supported  by  one  good  count.  In  the  indictment 
against  tiie  plaintiff  all  the  counts,  except  the  9th,  are  good.  If  the  verdict 
rendered  agunst  the  plaintiff  does  not  in  law  attach  to  each  count  in  the  indict- 
ment,  to  which  of  the  counts  is  it  to  be  attached,  and  by  whom  ?  Certainly  this 
Court  cannot  attach  the  verdict  to  any  particular  count,  or  to  any  set  of  counts ; 
nor  can  it  say,  as  matter  of  law,  that  the  plaintiff  was  not  found  guilty  of  every 
offence  set  forth  in  tlie  indictment.  It  is  settled  law,  in  this  State,  that  a  gen- 
eral verdict  of  guilty,  rendered  upon  an  indictment  containing  seyeral  counts, 
convicts  the  accused  upon  every  count  in  the  indictment,  {7%e  People  v.  DavU^ 
66  N,  T.,  100),  and  the  defendant  may  be  sentenced  on  all  counts  that  are  yalid. 
(The  Commonwealth  t.  BirdtaU,  69  Ptnn,,  482.) 


other  offence,  to  pay  $1,000  and  be  Impiiaoned  one  year  after  the  expiration  of  the  imprlsoiunent 
first  Imposed. 

United  States  ▼.  Eckel  and  others,  Sonthem  District  of  New  Tork,  before  Blatchford,  J.,  Jan- 
nary  S9th,  1869.  Indictment  contained  eight  counts.  Conrietion  on  six  counts.  Sentence  as 
follows :  "  Alyah  Blaisddl,  upon  the  first  count  of  the  indictment,  to  be  imprisoned  in  the  State 
prison  at  Sing  Sing  for  the  period  of  three  years,  and  Judgment  and  sentence  suspended  upon  the 
2d,  4th,  6th,  6th  and  8th  counts  of  the  Indictment,  until  after  the  full  execution  of  this  Judgment^' 

United  States  v.  De  Puy,  Southern  District  of  New  Tork,  before  Blatchford,  J.  The  prisoner, 
In  this  case,  being  convicted  of  two  oflleDces  on  one  indictment,  was  sentenced,  for  one  offence, 
to  be  imprisoned  one  year  and  pay  a  fine,  and,  for  another  offence,  to  pay  a  fine  and  be  imprls* 
oned  for  six  months,  this  imprisonment  to  commence  on  the  termination  of  the  Imprisonment 
first  imposed.  Great  efforts  were  made  to  secure  from  Judge  Blatchford  a  release  of  the  prisoner 
by  habeas  corpus,  but  the  legality  of  the  sentence  was  not  questioned  and  the  discharge  was  re* 
ftised.    (See  3  Benedict,  &07.) 

United  States  t.  Bowerman,  Ifaiylaad  District,  before  Giles,  J.  An  indletment  against 
a  deputy  collector  for  embexslement.  There  were  five  counts  The  Court  directed  the 
Jury  to  acquit  on  the  ."Hh  count.  The  verdict  wa«  guilty  on  the  first  count  as  to  $1,120;  on  the 
second  count  as  to  $996  72 ;  on  the  third  count  as  to  $50  ;  on  the  fourth  count  as  to  $160;  on  the 
fifth  count,  not  guilty.  Sentence  as  follows :  "  Sentenced  by  the  Court  to  pay  a  fine  of  $2,9^6  72 
and  costs,  and  to  be  imprisoned  in  the  Jail  of  Baltimore  city  for  the  term  of  four  yean.**  (Sec 
14  /nt  Rev.  Record,  121, 187.) 
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(S.)  The  sentence  maj  be  general  and  need  not  specUy  any  particalar  count. 
It  is  for  the  Court  that  tried  the  cnnse  to  say,  upon  such  a  convictiun,  on  bow 
many  counts  of  the  indictment  sentence  shall  be  passed.  When  the  sentence 
imposes  a  greater  punishment  than  is  prescribed  by  law  for  a  single  offence,  it 
is  presumed  that  the  judge  who  tried  the  cause  intended  to  sentence  him  on 
more  than  one  coant  of  the  indictment.  This  precise  question  came  before  the 
Supreme  Court  of  Massachusetts,  in  two  different  cases,  at  the  same  term.  In 
Carlton  y.  The  Commonwealth,  (46  Mom.,  5  Meieal/,  682,)  there  were  two  counta 
in  the  indictment,  charging  separate  offences.  The  judgment  sentenced  the 
prisoner  to  one  day's  solitary  imprisonment,  and  confinement  afterwards  at  hard 
labor,  for  the  term  of  five  years,  in  the  State  prison.  The  offence  charged  in  the 
first  count  was  punishable  "by  imprisonment  in  the  State  prison  not  more  than 
five  years."  It  was  assigned  for  error  that  "  said  judgment  is  excessive  and  Mr 
legal,  in  the  matter  of  the  one  day's  solitary  imprisonment;"  and  it  was  con- 
tended that  the  judgment  was  erroneous  because  distinct  offences  ought  not  to 
be  included  in  the  same  indictment,  and  because,  if  they  could  be  so  included, 
there  should  have  been  separate  sentences.  The  Court  held  that  two  distinct 
offences  could  be  included  in  the  indictment,  and  affirmed  the  judgment,  saying, 
(Shaw,  C.  J. :)  **  We  are  of  opinion  that  it  is  not  necessary,  in  such  cases,  to 
award  separate  sentences,  when  they  are  so  far  alike  that  the  whole  of  the  judg- 
ment is  but  the  sum  of  the  several  sentences  to  which  the  convict  is  liable." 
See,  also,  Booth  v.  The  Commonwealth,  (46  Man.,  6  Meiealf,  685;  United  States 
v.  Bower  man,  {cited  in  note,  ante,  p.  649.)  "  Judgment  is  continually  passed 
upon  a  record  containing  many  counts,  without  adverting  to  any  count  in  par- 
ticular." {aConnelP*  Caee,  Parke,  Baron,  11  Oa.  di  Finn,,  801.)  "In  crimi- 
nal  cases,  where  each  count  is,  as  it  were,  a  separate  indictment,  one  count  not 
having  been  disposed  of  no  more  affects  the  proceedings  with  an  error  than  if  it 
were  two  indictments."    {Lathan  v.  The  Queen,  6  Best  A  Smith,  641.) 

(4.)  There  is  nothing  in  the  language  of  the  statute  creating  the  offences  in 
question,  to  prevent  a  conviction  and  sentence  for  separate  and  distinct  offences 
comipitted  on  different  days  and  with  respect  to  different  articles.  If  it  be  sug- 
gested that  the  statement  added  to  the  verdict,  "  and  the  value  of  the  bags  to  be 
less  than  twenty-five  dollars,**  confines  the  verdict  to  a  single  count,  the  question 
again  arises — ^to  which  count  is  it  confined  ?  This  statement,  if  it  be  considered 
a  portion  of  the  verdict,  must,  like  the  rest  of  the  verdict,  be  presumed  to  refer 
to  each  charge,  and  attaches  to  each  count.  If  it  be  considered  as  giving  the 
aggregate  value  of  all  the  mail  bags  taken,  the  result  is  the  same  for  some  parts, 
and  it  is  wholly  immaterial  what  part  is  to  be  deemed  applicable  to  each  coant. 
But,  the  statement  in  respect  to  value  forms  no  part  of  the  verdict.  The  statute 
under  which  the  plaintiff  was  indicted  does  not  make  the  nature  of  the  offence 
depend  upon  the  value  of  the  property  taken.  In  a  prosecution  under  this 
statute,  value  becomes  important  only  when  necessary  to  justify  an  imprison- 
ment exceeding  one  year.  Imprisonment  for  one  year  may  be  imposed  without 
regard  to  the  value  of  the  property.  In  criminal  cases,  as  distinguished  from 
civil  cases,  the  Court,  and  not  the  jury,  determines  the  kind  and  the  amount  of 
the  judgment ;  and  the  statement  of  value,  in  question,  should  be  considered  as 
a  statement  made  simply  for  the  information  of  the  Court  in  passing  sentence. 
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It  13  analogous  to  the  Btfttement  that  the  accaaed  is  under  16  years  of  age,  a  fact 
trhich,  in  some  coses,  changos  entirely  the  character  of  the  punishment  to  be 
imposed. 

(6.)  The  circumstance  that  the  first  sentence,  which  Inflicted  punishment  for 
two  ofTences,  was  vacated,  and  thereafter  a  sentence  pronounced  which  in- 
flicted the  punisbment  prescribed  for  a  single  offence,  does  not  tend  to  show 
that  the  plaintiff  was  not  liable  to  the  punishment  imposad  by  the  flrst  sentence ; 
while  the  fact  that,  upon  the  return  of  the  first  habeaa  eorput,  the  Court  dis- 
missed the  writ  before  vacating  the  judgment,  shows  that  the  Court  adjudged 
the  first  sentence  to  be  lawful.  Reasons  for  yacating  the  first  sentence,  in  no 
way  connected  with  the  idea  of  illegality,  can  easily  bo  suggested.  Such  action 
is  not  infrequent  iu  inflicting  punishments  for  crime. 

(6.)  There  being  three  distinct  offences  charged  in  the  indictment,  and  the 
punishment  imposed  by  the  sentences  pronounced  being  lawful  punishment  for 
these  offences,  the  presumption  must  be  that  these  punishments  were  imposed 
for  three  offences  proved;  in  which  case,  there  was  no  false  imprisonment. 

(7.)  The  sentences  pronounced  upon  the  plaintiff  are  in  no  way  affected  by 
the  time  of  rendition.  Being  pronounced  at  the  same  term,  they  were  in  law 
pronounced  npon  the  same  day.  No  statute  of  the  United  States  fixes  the  time 
within  which  sentence  is  to  be  pronounced.  Unquestionably,  it  would  haye 
been  lawful  to  have  detained  the  plaintiff  in  prison,  afcer  conviction,  until  .the 
last  day  of  term,  and  then  to  have  sentenced  him  to  one  year's  imprisonment  for 
every  offence  for  which  he  stood  convicted. 

The  reasons  above  stated  are  sufficient  to  show  that  this  case,  as  it  stands 
before  this  Court,  affords  no  room  to  assert  the  proposition  that  the  second  sen- 
tence of  the  prisoner  was  unlawful  because  ''  it  was  an  attempt  to  enforce  a 
judgment  which  the  judge  knew  to  have  been  satisfied."  ( Van,  Brunt ,  J,) 
None  of  the  foregoing  points  were  considered  or  passed  on  at  the  Special  Term, 
Judge  Van  Brunt  being  of  the  opinion  that  it  would  not  be  decorous  in  him  to 
declare  an  imprisonment  lawful,  from  which  the  Supreme  Court  of  the  United 
States  had  released  the  prisoner  upon  habeat  carpus.  But  good  law  is  always 
decorous.  This  defendant  is  not  bound  by  a  judgment  to  which  he  was  no 
party,  nor  can  he  be  adjudged  liable  in  this  action  upon  ideas  of  decorum.  Re- 
spectful consideration  will,  of  course,  be  given  to  the  opinion  delivered  by  the 
Supreme  Court  upon  discharging  the  plaiotiff  from  imprisonment,  but  it  does 
not  conclude  this  Court,  nor  prevent  due  effect  being  given  here  to  the  point 
now  made.  Certainly,  no  breach  of  decorum  can  be  charged  upon  this  Court  if 
it  adopts,  from  the  opinion  of  the  Supreme  Court  in  Mz  parte  Lange,  the  language 
used  by  that  Court  in  regard  to  a  decision  of  its  own,  (see  Point  YII,  below,) 
found  standing  in  the  way  of  what  the  dissenting  opinion  designates  as  '*  a  pre- 
determined unsound  judicial  canclusion.'*  {Opinion  of  Clifford,  J.,  Ez  parte 
Lvngt,  18  Wallaa,  201.)  This  Court,  therefore,  may  well  say,  in  respect  to  the 
discharge  of  the  plaintiff  npon  habeaa  eorpvu,  that,  "  in  general  terms,  without 
much  consideration,"  the  Supreme  Court  declared  the  plaintiff  not  liable  to  the 
punishment  inflicted  upon  him.  If  it  was  intended  to  raise  the  question  whether 
the  plaintiff  was  not  under  conviction  for  several  offdnces  and  liable  to  be  pun- 
ished for  each  offence,  'Hhat  point  waj  not  presented  so  as  t9  receive  the  atten- 
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tion  of  ibe  Court,  and  certainly  waa  not  considered  or  decided  *  {OpmUmoftke 
Court,  Ex  parte  Larngt,  18  Wallace,  167.) 

II.  It  the  record  can  be  held  to  show  a  conviction  of  only  one  offence,  then 
the  first  sentence  waa  a  nullity ;  in  which  case,  the  second  sentence  was,  of 
course,  lawfuL 

(1.)  It  does  not  follow,  says  the  Supreme  Court  of  the  United  States,  (Opin- 
ion, Ex  parte  Lange,  p,  176),  because  the  Court  had  jurisdiction  of  the  person 
of  the  prisoner  and  of  the  offence,  that  these  two  facts  make  yalid,  however 
erroneous  it  may  be,  any  judgment  the  Court  may  render  in  such  case.  On  an 
indictment  for  libel,  a  -judgment  of  death  or  confiscation  of  property  would  be 
void. 

(2.)  If  the  first  sentence  be  deemed  a  sentence  for  a  single  offence,  then  it 
inflicts  a  punishment  not  authorized  by  law ;  and,  whether  void  or  voidable,  the 
error  affects  equally  each  part  of  the  sentence.  IIow  can  it  here  be  said,  that 
that  portion  of  the  sentence  which  imposes  the  fine  is  valid,  while  that  which 
inflicts  the  imprisonment  is  invalid  ?  And  how  can  it  be  left  to  the  priftoner  to 
determiue  for  himself  which  part  shall  become  valid  and  which  remain  invalid  ? 
The  sentence  is  an  entirety,  and  must  stand  or  fall  as  a  whole,  unaffected  by 
the  subsequent  action  of  the  prisoner.  It  cannot  be  avoided  in  part  and  affirmed 
in  part,  and  that  by  the  prisoner  instead  of  the  Court 

III.  This  is  an  action  Sox  false  imprisonment.  The  imprisonment  com- 
plained of  is  from  the  8th  of  November,  1873,  to  the  29th  of  January,  1874. 
This  period  is  embraced  within  the  term  of  imprisonment  as  fixed  by  both  sen- 
tences. The  first  sentence,  therefore,  if  not  vacated,  renders  the  imprison  luent 
lawful. 

The  first  sentence  was  vacated,  or  it  was  not.  If,  as  the  plaintiff  contends* 
the  first  sentence  was  valid  and  beyond  the  power  of  the  Court  to  vacate  it, 
then  that  sentence  stands  as  the  sentence  of  the  Circuit  Court ;  and,  whether 
justified  by  the  conviction  or  not,  it  subjected  the  plaintiff  to  imprisonment  for 
one  year.  Consequentiy,  there  could  be  no  false  imprisonment  by  reason  of  the 
second  sentence,  inasmuch  as,  during  the  period  of  his  imprisonment,  the 
plaintiff  was  within  the  scope  of  the  first  sentence  as  well,  and  subject  thereto. 
In  order  to  maintain  this  action,  therefore,  it  must  be  conceded  by  the  plaintiff 
that  the  first  sentence  was  lawfully  vacated. 

IV.  The  first  sentence  was  vacated.  That  sentence  having  been  expunged 
from  the  record,  the  second  sentence,  when  pronounced,  was  the  only  sentence. 
The  record,  therefore,  shows  to  this  Court  a  lawful  conviction,  and  a  sentence 
pronounced  at  the  same  term,  imposing  a  punishment  lawful  for  a  single  offence. 
It  is  by  this  record  that  the  plaintiff's  case  must  stand  or  fall,  and  the  record 
shows  the  imprisonment  complained  of  to  have  been  lawfuL 

(1.)  The  first  sentence,  whether  incomplete,  or  irregular,  or  void,  was  within 
the  control  of  the  Court  during  the  entire  term,  and  might  be  vacated  or  modi- 
fied for  any  error  or  irregularity  therein,  and  a  new  sentence  be  pronounced  in 
conformity  with  the  law.  Writs  of  error,  in  criminal  cases,  are  not  allowed  in 
the  Courts  of  the  United  States,  but  such  Courts  are  authorized,  by  statute,  to 
grant  new  trials  for  reasons  for  which  new  trials  have  usually  -been  granted  in 
the  Courts  of  law.    The  power  to  vacate  a  sentence  is  implied  in  the  power  to 
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li^rant  a  new  trial,  and  is  necessary  to  the  proper  administration  of  justice. 
Suppose  gross  misconduct  on  the  part  of  the  jary  should  be  discovered  the  day 
after  sentence — does  the  fact  that  sentence  has  been  pronounced  deprive  the 
Court  of  the  power  to  set  aside  or  vacate  the  judgment,  that  it  may  grant  a  new 
trial?  "  It  is,  also,  equally  well  settled,  that  the  power  of  a  Court  over  its  judg- 
ments, to  set  aside,  modify  or  annul,  is  unlimited  during  the  entire  term  at 
which  such  judgments  are  rendered."  {Umon  l^nui  Co.  v.  Ths  B^ckford  R,  R. 
Co,,  6  BisBell^  197,  BU>dgeU  and  Drumnumd,  JJ,)  "The  Court  certainly  had  full 
power  to  amend  their  records,  and  are  the  sole  judges  of  the  correctness  of  the 
entries  made  therein."  (SheppardY,  WUton,  6  Howard,  277;  see,  also,  Dou  ▼. 
Thfock,  14  Howard,  812.)  As  no  writ  of  error  is  allowed  in  the  Courts  of  the 
United  States,  in  criminal  cases,  to  hold  that  such  Courts  have  not  the  power 
to  vacate  a  sentence  would  often  deprive  the  accused  of  all  power  to  vindicate 
his  innocence. 

(2.)  The  first  sentence  was  imperfect  and  incomplete.  It  was  necessary  that 
it  be  perfected  or  vaosted,  and  it  was,  therefore,  not  only  competent  for  the 
Court,  but  incumbent  upon  it,  to  perfect  or  to  vacate  the  sentence,  as  advised. 
It  contained  no  directions  to  docket  judgment  for  the  fioe,  nor  any  order  for 
execution,  and  there  was  no  order  to  stand  committed  until  the  fine  be  paid. 
So  fisr  as  the  fine  was  concerned,  the  sentence  was  wholly  inefiective,  as  it  stood, 
for  want  of  an  **  award  of  the  proper  process  to  carry  into  effect  the  sentence 
of  the  Court"  {Kane  v.  PeopU,  8  Wend.,  215.)  Fines  imposed  by  the  Courts  of 
the  United  States  are  to  be  docketed  as  judgments  and  collected  by  execution, 
as  in  civil  cases.  Payments  may  also  be  enforced  by  imprisonment,  when  so 
ordered  by  the  Court.*    Here,  no  commitment  was  ever  directed  or  issued. 

y.  The  exercise  of  the  power  to  yscate  a  sentence,  in  cases  where  the 
sentence  is  in  part  executed,  does  not  violate  the  constitutional  provision 
which  forbids  that  one  shall  be  twice  punished  for  the  same  offence. 

(1.)  The  application  of  the  constitutional  principle  relied  upon  by  the  plaint- 
iff was  rejected  by  the  Supreme  Court  in  the  plaintiff's  case,  where  the  Court 
declares,  that  it  is  not  necessary  to  say,  that,  "  when  a  party  has  had  a  fair 
trial  before  a  competent  Court  and  jury,  and  has  been  convicted,  any  excess  of 
punishment  deprives  him  of  liberty  or  property  without  due  course  of  law." 
(18  WalL,  170.)  It  was  also  considered  and  rejected  by  the  Court  of  Appeals 
of  New  York,  in  Eatzki^  v.  The  People,  (29  N.  Y.,  124.)  There,  a  sentence, 
passed  upon  a  good  conviction,  and  when  in  part  executed,  was  set  aside  as  un- 
lawfid,  whereupon  the  power  to  pass  a  new  sentence  was  questioned,  and  the 
constitutional  protection  was  invoked.  The  power  to  sentence  anew  was  up* 
held.    Denio,  Ch.  J.,  says,  (p.  185:)  "  The  case  is  not  within  the  constitutional 

provision  which  forbids  a  person  being  twice  put  in  jeopardy  for  the  same  offence. 

*  ■        ....  - 

*  **  Id  all  erlmlnal  or  penal  eauaea  in  which  Judgment  or  sentence  has  been  or  shall  be  rendered, 
Imposing  the  payment  of  a  fine  or  penalty,  whether  alone  or  with  any  other  kind  of  punishment, 
the  said  Judgment,  so  far  as  the  fine  or  penalty  is  concerned,  may  be  enforced  by  execution 
against  the  property  of  the  defendant,  in  like  manner  as  Judgments  In  dvll  cases  are  enforced : 
PtOTid$dy  That,  where  the  Judgment  directs  that  the  defendant  shall  he  Imprisoned  until  the  fine 
or  penalty  Imposed  is  paid,  the  Issue  of  ezecutlon  on  the  Judgment  shall  not  operate  to  dlschaige 
the  defendant  fh>m  Imprisonment  until  the  amount  of  the  Judgment  to  collected  or  otherwise 
paid."  {Act  o/June  1«^  1872, 17  U.  8.  SUxt.  at  Large,  198,  tec  12 ;  U,  8.  Rev.  Stat.,  sec  1041.) 
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A  pereon  is  said  to  be  put  in  jeopardy  only  when  he  is  a  seeond  time  tried  upon 
a  criminal  accosation ;  but,  the  tprm  has  no  relation  to  the  reversal  of  an 
erroneoQs  judgment  and  pronouncing  a  legal  one,  pursoant  to  one  l^al  con* 
▼iction  **  So,  in  the  case  of  Fooie  y.  The  People,  (56  y,  7.,  821,)  where  the 
Court  below  pronounced  a  sentence  for  a  fine  and  ninety  days'  imprisoDment, 
which,  on  appeal,  was  declared  illegal,  the  Court  of  Appeals  directed  a  new 
punishment  to  be  imposed.  In  Jfarrie  y.  The  People,  (69  N,  T,,  699,)  the  de- 
fendant was  convicted  upon  an  indictment  supposed  to  charge  burglary  in  the 
second  degree,  and  was  sentenced  to  be  imprisoned  In  the  State  prison,  at  hard 
labor,  for  the  term  of  seven  years  and  six  menths.  It  was  held  by  the  Court  of 
Appeals,  that  the  charge  in  the  indictment  was  burglary  in  the  third  degree, 
and,  consequently,  that  the  punishment  imposed  was  gpreater  than  that  fixed  by 
law  for  the  offence  charged.  The  Court  thereupon  affirmed  the  conviction  and 
remanded  the  case  to  the  Court  below,  with  directions  that  the  proper  sentence 
be  imposed. 

(2.)  No  sound  distinction  can  be  made  between  the  phuntiff 's  case  and  other 
cases  of  sentences  partly  executed,  by  declaring  that  the  payment  of  the  fine 
expiated  his  crime,  because  it  was  a  suffering  of  **  one  of  the  alternative  punish- 
ments to  which  alone  the  law  subjected  him."  There  is  no  such  thing  as  an 
"  alternative  punishment."  The  statute  makes  none,  and  this  sentence  made 
none.  The  conviction  of  the  plaintiff  rendered  him  subject  to  such  punishment 
as  sfaonld  be  fixed  by  the  Court.  The  statute  creating  the  offence  does  not  fix 
the  punishment,  much  less  an  "  alternative  punishment ; "  nor  does  it  declare 
that  suffering  a  fine  shall  expiate  this  crime.  The  statute  simply  limits  the 
power  of  the  Court  to  certain  kinds  of  punishments  and  within  certain  boqnds 
as  to  extent  What  would  expiate  tlie  crime,  in  this  case,  rested  in  the  con- 
science of  the  Court,  and  is  only  shown  by  the  sentence  of  the  Court  m  the  case. 
The  only  punishment  to  which  the  plaintiff  ever  became  subject,  must,  therefore, 
be  found  in  the  sentences  pronounced  upon  him;  and  the  punishments  there 
imposed  he  has  never  suffered. 

(3.)  A  sentence  is  a  judgment  of  the  Court,  but  the  judgment  in  a  criminal 
case  differs  from  the  judgment  in  a  civil  case,  in  that  it  must  contain  a  deter- 
mination in  respect  to  the  kind  as  well  as  the  amount  of  punishment,  made  not 
by  the  jury,  nor  by  the  convict,  but  by  the  Court.  It  sounds  strange  to  say 
that,  when  a  Court,  in  pronouncing  sentence,  leaves  unperformed  the  duty 
imposed  upon  it  by  the  statute,  of  selecting  between  two  kinds  of  punishments, 
then  the  convict  may  determine  that  question  himself,  and,  by  electing  to  be 
punished  by  fine,  deprive  the  Court  of  all  power  to  proceed  further  in  the 
premises.  The  picture  of  a  person  whipped  in  pursuance  of  an  erroneous 
sentence,  has  been  alluded  to  with  feeling,  to  show  the  necessity  for  a  re- 
striction of  the  power  of  Courts.  But  there  must  be  power  somewhere.  The 
Court  of  Appeals  has  power,  by  statute,  in  case  of  reversal,  to  direct  as  to  the 
sentence  to  be  imposed,  and  whipping  might  appear  in  a  sentence  so  directed. 
Prisoners  convicted  of  crime  may  escape  just  punishment,  by  means  of  the  writ 
of  ?iabea»  corpue.  But  such  suggestions  afford  slim  reason  for  an  abrogation  of 
the  statute,  in  the  one  case,  or  the  denial  of  the  power  to  discharge  upon  habere 
corpus,  in  the  other. 

YI.  The  proposition  that  the  second  sentence  imposed  upon  the  plaintiff 
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was  Toid,  is  made  to  depend  upon  the  fact  that  the  fine  which  formed  a  part  of 
the  first  sentence  had  been  paid.  Payment  of  the  fine  has,  it  is  said,  expiated 
the  crime.    But,  the  fine  was  never  paid. 

This  appears  by  the  complaint ;  and  it  was  also  apparent  at  the  parsing  of 
the  second  sentence.  The  facts  relied  on  to  show  payment  of  the  fine  are  set 
forth  in  the  complaint.  They  show,  on  the  contrary,  that  no  legal  pnyment  of 
the  fine  was  ever  made.  The  facts  stated  are  as  follows :  The  first  sentence  was 
on  November  8d.  On  Noyember  4th,  two  hundred  dollars  was  handed  to  the 
clerk*  and  retained  by  him  until  Noyember  7th,  when  it  was  deposited  with  the 
Assistant  Treasurer,  "  to  the  credit  of  the  Treasurer  of  the  United  States  ; " 
and,  on  the  same  day,  the  plaintiff  obtained  the  first  writ  of  habeat  eorpw, 
retamable  Noyember  8th,  upon  the  return  of  which  writ,  the  deposit  made  the 
day  preyious  with  the  assistant  treasurer  was  proyed  on  the  part  of  the 
petitioner,  as  ground  for  his  discharge. 

(1.)  The  defendant  was  in  the  custody  of  the  marshal.  In  order  to  pay  the 
fine  he  must  either  pay  the  money  to  the  marshal,  directly,  or  obtain  leave  to 
pay  the  money  into  Court,  and,  upon  such  payment,  obtain  an  order  of  tlie 
Court  directed  to  the  marshal,  authorizing  his  release.  The  plaintiff  pursued 
neither  of  these  courses,  but  caused  $200  to  be  deposited  with  the  Assistant 
Treasurer,  to  the  credit  of  the  Treasurer  of  the  United  States.  It  is  true,  that  the 
clerk  gave  a  receipt  stating  that  the  money  was  in  the  registry  of  the  Court  on 
November  4th,  but  the  receipt  of  November  Tth  shows  that  the  money  remained 
on  that  day  undeposited  in  the  registry.  It  was  never  deposited  to  the  credit  of 
the  Court,  as  required  by  law,*  but,  on  November  7th,  was  still  subject  to  the  con- 
trol of  the  plaintiff  who,  on  that  day,  caused  it  to  be  deposited  with  the  Assistant 
Treasurer.  The  clerk  had  no  authority  so  to  deposit  it  in  behalf  cf  the  Court. 
Such  a  deposit  was,  indeed,  contrary  to  law ;  and  the  clerk,  in  making  it,  must  be 
deemed  to  have  acted  as  the  agent  of  the  plaintiff.  The  plaintiff,  in  his  application 
for  discharge  on  the  first  habecu  corpus,  made  such  deposit  to  appear,  and  thus 
shows  that  he  relied  on  that  deposit  as  his  payment  of  the  fine.  The  records 
of  the  Circuit  Court,  in  the  case  of  the  plaintiff, f  show,  also,  to  this  Court  that  no 
money  was  ever  paid  into  Court  by  the  plaintiff. 

*  "  Section  1.  That  all  moneys  In  the  registry  of  any  Court  of  the  United  States,  or  In  the 
hands  or  under  the  control  of  any  officer  of  such  Court,  which  were  received  in  any  cause  pending 
or  adjudicated  in  such  Court,  shall,  within  thirty  days  after  the  passage  of  this  Act,  be  deposited 
with  the  Treasurer,  an  Assistant  Treasurer,  or  a  designated  depositary,  of  the  United  States,  In  the 
name  and  to  the  credit  of  such  Court.  And  all  such  moneys  which  are  hereafter  paid  into  such 
Courts,  or  recelTed  by  the  officers  thereof,  shall  be  forthwith  deposited  In  like  minner :  Provided , 
that  nothing  herein  shall  be  construed  to  prevent  the  delivery  of  any  such  money  upon  security 
according  to  agreement  of  parties,  under  the  direction  of  the  Court.  Section  2.  That  no  money 
deposited  as  aforesaid  shall  be  withdrawn  except  by  order  of  the  Judge  or  Judges  of  said  Courts, 
respectively,  in  term  or  In  vacation,  to  be  signed  by  such  Judge  or  Judges  and  to  be  entered  and 
certified  of  record  by  the  cleric;  and  every  such  order  shall  state  the  cause  In  or  on  account  of 
which  It  Is  drawn."  {Aot  (^  Mareh  24M,  1371, 17  U.  3.  Stat.,  at  Large,  1,  ««m.  1,  2;  27.  & 
Eev.  Stat.,  ues.  996, 996.) 

t  *'  Thb  UNrrRD  Statib  ) 

««.  VFor  stealing  and  embeullng  mall  bags. 

EdWABO  LA50I.  ) 

1878. 

Oei    T.    FUed  bUI  of  indictment. 
'*      8.    Arraigned.    Plea— Not  gollty. 
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(2.)  The  $200  was  never  iDtended  to  be  paid  into  Court  On  the  contrary, 
it  was  deposited  in  Wall  street,  without  the  knowledge  of  the  Court,  in  order  to 
place  it  beyond  the  reach  of  the  Court.  If  this  money  had  been  paid  into  Court, 
by  the  rules  and  by  statute  it  would  have  been  deposited  in  the  Central  National 
Bank,  in  the  name  and  to  the  credit  of  the  Court,  to  be  drawn  therefrom  only 
upon  a  check  showing  upon  its  face  the  order  of  the  Court  so  to  draw  it,  and 
bearing  the  signature  of  the  judge.*  If  so  paid,  it  would  have  been  within  th« 
power  of  the  Court  to  direct  its  return,  by  the  clerk,  to  the  person  from  whom 
he  receiyed  it.  It  was  not  so  paid,  but  was  deposited  to  the  credit  of  the 
Treasurer  of  the  United  States,  in  order  to  preyont  the  possibility  of  a  direction 
to  return  it. 

(8.)  Money  cannot  be  paid  into  C#urt  without  leave  of  the  Court.  No  per^ 
mission  or  direction  to  pay  this  money  into  Court  was  ever  given,  and  none  is 
averred.  The  clerk  is  but  the  amanuensis  of  the  Court.  He  acts  only  by  rule 
or  direction  of  the  Court,  and  he  cannot  bind  the  Court  except  as  directed.  A 
Court  is  not,  at  the  option  of  any  one,  to  be  made  responsible  for  the  custody 
and  disposition  of  money,  simply  by  the  fact  that  a  clerk  may  be  willing  to  re- 
ceive it.  "  The  clerk  had  no  right  to  receive  the  money  without  a  rule  of  the 
Court."  {Baker  v.  Hunt,  1  Wend,  108.)  The  case  is  not  that  of  an  ordinary 
judgment  regularly  entered  and  an  execution  issued  directing  money  to  bo  made 
and  returned  to  the  Court. 

(4.)  The  deposit  of  the  money  with  the  Assistant  Treasurer  cannot  be  relied 
upon  as  showing  a  payment  of  the  fine  to  the  United  States.  A  payment  of 
money,  to  be  effective  as  a  payment  to  the  United  States,  must  be  made  in  the 
mode  required  by  law.  The  delivery  of  money  to  the  President,  the  Secretary 
of  the  Treasury,  or  the  Treasurer  of  the  United  States,  amounts  to  nothing,  un- 

Oct.  IS.    Motion  to  quash  eighth,  ninth,  and  elerenth  coonts  of  Indictment  Ninth  count  quashed. 
Other  counts  stand. 
Trial  commenced. 

Trial  concluded.    Terdlci— Chillty ;  and  the  value  of  the  property  to  be  less  than  $85. 
The  prisoner,  Edward  Lange,  is  sentenced  to  one  year's  Imprisonment,  and  to  pay  a  fine 

of  $200. 
Filed  petition  for  habeas  eorpice. 
Issued  writ  of  Kabeaa  corpue. 
Writ  discharged. 

Sentence  pronounced  Nor.  8d,  1878,  vacated  and  set  aside,  and  the  prisoner  sentenced 
to  one  year's  imprisonment." 

*  "At  a  stated  term  of  the  Circuit  Court  of  the  United  States  of  America,  for  the  Southern 
District  of  New  Tork,  in  the  Second  Circuit,  held  at  the  United  States  Court  rooms  in  the  city  of 
New  York,  oa  Monday,  the  fifth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-one :  Present— The  Hon.  Lewis  B.  Woodruff,  Circuit  Judge.  In  the  matter  of  the 
deposit  of  moneys  in  the  registry  of  the  Court.  In  obedience  to  an  Act  of  Congress  entitled  *  An 
Act  relating  to  moneys  paid  into  the  Courts  of  the  United  States,  approved  Blarch  84th,  1S71,'  it 
is  ordered,  that  all  moneys  in  the  registry  of  this  Court,  or  hi  the  hands  or  under  the  con'rol  of 
any  officer  of  this  Court,  which  were  received  in  any  cause  pending  or  adjudicated  in  this  Court, 
be  forthwith  deposited  in  the  Central  National  Bank  of  the  city  of  New  York,  a  designated  de- 
positary of  the  United  States,  in  the  name  and  to  the  credit  of  this  Court;  and  that  all  such 
moneys,  which  shall  hereafter  be  paid  into  this  Court,  or  received  by  the  officers  thereof,  shall  be 
forthwith  deposited  In  lilce  manner :  Provided^  That  nothing  herein  shall  be  construed  to  prevent 
the  delivery  of  any  such  money  upon  security,  according  to  agreement  of  parties,  under  the 
direction  of  this  Court." 
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less  authorized  by  some  statute.  The  fine  in  question  was  imposed  for  the 
yiolatioo  of  a  postal  law.  By  statute,  the  money  belonged  to  the  Post  Office 
Department,  as  part  of  the  postal  reyenue,  and  was  to  be  deposited  "  for  the 
use  of  the  Post  Office  Department."  (  U,  8,  Rev.  Stat,,  §  4059.)  *  In  order  to 
effect  a  payment  to  the  United  States  of  the  fine  in  question,  the  money  must  go 
to  the  Postmaster  General,  to  be  deposited,  under  the  direction  of  the  Postmaster 
General,  in  the  Treasury  of  the  United  States  "  to  the  use  of  the  Post  Office  De- 
partment." When  so  deposited  it  would  form  part  of  account  No.  7,  *'  Fines  and 
Penalties,"  (  U,  S,  Rev,  Stat,,  §  4049,)  and  be  available  to  the  Post  Office  Depart- 
ment  as  a  part  of  the  postal  reyenue ;  otherwise,  not.  Had  it  been  paid  into 
Court,  it  would  have  been  accounted  for  to  the  Post  Office  Department.  It 
would  have  been  deposited  in  the  Central  National  Bank,  in  the  name  and  to 
the  credit  of  the  Court,  whence  it  would  haTe  been  drawn  under  the  order  of  the 
Court  for  payment  to  the  Postmaster  General,  or,  under  his  direction,  into  the 
Treasury,  to  the  credit  of  the  Post  Office  Department.  What  the  plaintiff  did 
was,  to  deposit  two  hundred  dollars  with  the  Assistant  Treasurer,  to  the  credit 
of  the  Treasurer  of  the  United  States.  So  deposited,  the  money  can  never  reach 
the  Post  Office  Department.  Like  "  conscience  money,"  it  passed  to  the  credit 
of  the  Treasurer  of  the  United  States,  but  it  balanced  no  account  and  discharged 
no  debt. 

(5.)  A  sentence  of  the  character  of  the  first  sentence  passed  upon  the  plaintiff, 
when  made  perfect,  would  assume  the  form  of  a  judgment  against  the  plaintiff 
for  two  hundred  dollars,  to  be  collected  by  the  marshal  upon  execution ;  and 
the  money,  when  received  by  the  marshal,  would  be  returned  with  the  execu- 
tion to  the  Court,  to  be  disposed  of  by  the  Court  in  the  manner  before  stated. 
The  payment  made  by  the  plaintiff  must,  therefore,  be  deemed  a  roluntary  pay- 
ment It  was  not  made  in  pursuance  of  the  sentence,  and  had  no  effect.  The 
case,  therefore,  in  every  aspect,  shows  that  the  plaintiff  has  never  expiated  the 
crimes  of  which  he  stands  convicted. 

y  II.  So  far  as  the  liability  of  the  defendant  is  concerned,  the  legality  of  his 
acts  roust  be  determined  by  the  law  as  it  then  stood  declared.  According  to 
that  law,  as  declared  by  the  Supreme  Court  of  the  United  States,  the  legality  of 
the  second  sentence  would  not  be  affected  by  the  fact  that  a  previous  valid  sen- 
tence, under  which  the  accused  had  suffered  punishment,  had  been  made  and 
set  aside. 

In  Bastet  v.  UhUed States,  (9  WdUaee,  88,)  it  was  decided,  that  it  is  compe- 
teut  for  a  Court,  for  good  cause,  to  set  aside,  at  the  same  term  at  which  it  was 
rendered,  a  judgment  of  conviction,  though  the  defendant  had  entered  upon  the 
imprisonment  ordered  by  the  sentence.  The  same  Court  that  discharged  Lange 
on  habeoi  corpus,  in  1874,  declared,  in  Basset's  case,  in  1869,  that  "  this  control 

■    IM       B^M  ■  ■  ■      ■■        M_  ■__!   J L  J ■■   _L_I     - _l 1^    I L^       I  ^MM  "         ~ 

*  **  Unclaimed  money  In  dead  letters  for  which  no  owner  can  be  found ;  all  money  taken  fh>m 
the  mall  by  robbery,  theft,  or  otherwiie,  which  may  come  into  the  hands  of  any  agent  or  em- 
ployee of  the  United  States,  or  any  person  whatever;  all  fines  and' penalties  imposed  for  any 
▼iolation  of  the  postal  laws,  except  such  part  as  may  by  law  belong  to  the  informer  or  party 
prof  eenting  for  the  same ;  and  all  money  derived  fh>m  the  sale  of  waste  paper  or  other  pnblio 
property  of  the  Post  Office  Department,  shall  be  deposited  in  the  Treasury,  under  the  direction  of 
the  Postmaster  General,  as  part  of  the  postal  revenue.**  {Act  qfJwie  8M,  1872, 17  U.  8,  Stat,  at 
Large,  390,  tee,  42 ;  U,  8.  RevUed  Stat,  eee.  40t0.) 
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of  the  Court  oyer  iti  own  jnd^pment,  daring  the  term,  is  of  every  day  practice." 
This  language  was  need  hy  the  Supreme  Court,  in  a  case  where,  in  execution  of 
the  sentence,  the  defendant  was  taken  to  prison  and  imprisoned  several  days, 
and  then,  on  habea*  corpuM^  issued  on  motion  of  the  District  Attorney,  hrougbt 
from  the  prison  into  Coort,  and  then,  likewise  on  motion  of  the  Dibtrict  Attorney, 
the  judgment  was  vacated  and  set  aside.  The  defeodant  then  withdrew  his  plea 
of  guilty  and  gave  a  recognizance  for  his  appearance  for  trial  at  a  future  term 
of  the  Court.  Failing  to  appear  for  trial  in  pursuance  of  his  recognizance,  an 
action  was  brought  against  the  sureties  upon  the  bond.  To  this  action  the  sure- 
ties answered,  in  substance,  that.  Basset  having  been  once  tried,  convicted,  and 
sentenced  to  imprisonment  on  the  indictment,  and  having  been  taken  in  execu- 
tion of  such  sentence  and  imprisoned,  such  imprisonment  was  an  expiation  of 
the  offence,  and  that  the  action  of  the  Court  in  holding  him  to  bail  to  again  an- 
swer upon  the  same  indictment  was  in  excess  of  the  p  jwer  of  the  Court,  and  was 
illegal  and  void.  This  case  is  directly  in  point,  and  is  so  conceded  to  be  by  the 
Supreme  Court  in  Ex  parte  Lange,  It  furnished,  then,  the  law  binding  upon  the 
Circuit  Court  of  the  United  States  at  the  time  Lange  was  sentenced.  It  is,  indeed, 
now  said  by  the  Supreme  Court,  that  the  deciidon  in  Basset's  case  was  made  "  in 
geuerai  terms,  without  much  consideration,  for  no  counsel  appeared  for  the  sure- 
ties," and  that,  for  that  reason,  it  is  now  to  be  disregarded.  But,  how  could  the 
defendant  know  that  a  case  which  the  Supreme  Court  of  the  United  States  had 
decided  aud  caused  to  be  reported  as  an  authority,  had  not  received  the  attention 
of  the  Court,  and  that  the  Court  had  not  considered  what  it  had  decided  ?  He 
was  bound  to  take  the  law  as  he  found  it  declared ;  and,  in  sentencing  Lange,  the 
Circuit  Court  exercised  precisely  the  same  power  exercised  in  Bassefs  case,  and 
approved  by  the  Supreme  Court  What  was  lawful  for  the  Court  to  do  in  Bassefs 
case,  was  lawful  for  the  Court  to  do  in  the  plaintiff's  case.  It  is,  indeed,  true,  thaff 
what  in  Basset's  case  was  declared  to  be  lawful,  has  since,  in  Lange's  case,  been 
declared  unlawful.  But,  the  defendant  is  to  be  judged  by  the  law  in  force  at  the 
time  he  acted.  For  the  future,  the  later  decision  may  furnish  the  rule  in  Courts  of 
the  United  States,  unless,  on  some  other  day,  the  Supreme  Court  should  say 
that,  having  been  decided  without  much  considi'ration,  for  no  counsel  appeared 
for  the  judge,  it  is  to  be  disregarded. 

It  has  now  been  shown,  that  neither  the  first  sentence,  nor  the  second  sen- 
tence, nor  both  together,  imposed  upon  the  plaintiff  a  greater  punishment  than 
the  law  allowed.  It  has  also  been  shown,  that  the  first  sentence  was  lawfully 
vacated,  and  that  the  record  shows  but  a  single  sentence,  impodng  lawful  pun- 
ishment for  a  single  offence.  It  hss  also  been  shown,  that,  by  the  law  as  it  waq 
at  the  time,  and  as  it  now  is,  except  as  modified  by  the  decision  in  Ex  parte 
Lange,  the  first  sentence  having  been  set  aside  on  objection  taken  by  the  accused, 
no  previous  payment  of  the  fine,  if  made,  would  deprive  the  Court  of  power  to 
proceed  in  the  cause,  and  to  sentence  anew.  It  has  also  been  shown,  that  the 
fine  was  never  paid  It  is  submitted,  that,  under  the  circumstances,  the  defend- 
ant is  entitled  to  a  determination  of  these  questions  at  the  hands  of  this  Courts 
notwithstanding  it  be  plain  that,  for  other  reasons,  the  action  cannot  be  main- 
tained. 

YIII.  The  act  of  the  defendant,  in  pronouncing  the  judgment  of  the  Circuit 
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Conrt  of  the  United  States,  upon  the  conTiction  of  tlie  plaintiff  then  standiDg  on 
the  records  of  the  Conrt^  was  a  judicial  act,  and  affords  no  right  of  action  against 
the  jadge  who  happened  to  he  holding  the  Court  Neither  malice  nor  corrup- 
tion is  here  charged  or  suggested. 

(1.)  Suits  haye  frequently  been  brought  against  judges,  and,  whether  maintain- 
able or  not,  will  continue  to  be  brought  from  motives  more  or  less  creditable  to 
the  promoters  thereof.  They  do  not  call  for  any  stretching  of  the  law  in  orde^^ 
to  uphold  them.  Says  Hale,  C.  J. :  "  I  speak  my  mind  plainly.  Habeas  eorpiu, 
although  it  doth  make  void  the  judgment,  it  doth  not  make  the  awarding  of  the 
process  Toid  to  that  purpose ;  and  the  matter  was  done  in  a  course  of  justice. 
They  will  haye  but  a  cold  business  of  it.**    {Buskndrt  Case,  1  Mod.,  119.) 

(2.)  As  early  as  in  the  reign  of  Charles  11,  it  was  held  by  the  Court  of  King*s 
Bench,  that  an  action  will  not  lie  against  a  magistrate  for  false  imprisonment  in 
consequence  of  acts  done  by  him  in  the  character  of  a  judge.    Tliat  rule  has 
never  been  departed  from  by  the  English  Courts.    Hawkins  says,  {Book  1,  chap. 
72,  »ee.  6) :  "  The  law  has  freed  the  judges  of  all  Courts  of  record  from  all 
prosecutions  whatsoever,  except  in  the  Parliament,  for  anything  done  by  them 
openly  in  such  Courts,  as  judges.     For,  the  authority  of  a  government  cannot 
be  maintained  unlesn  the  greatest  credit  be  given  to  those  who  are  so  highly  in- 
trusted with  the  administration  of  public  justice ;  and  it  would  be  impossible 
for  them  to  keep  up  in  the  people  that  veneration  of  their  persons  and  submis- 
sion  to  their  judgments,  without  which  it  is  impossible  to  execute  the  laws  with 
vigor  and  success,  if  they  should  be  continually  exposed  to  the  prosecutions  of 
those  whose  partiality  to  their  own  causes  would  induce  them  to  think  them- 
selves injured."    This  principle  was  asserted  as  early  as  the  Book  of  Assize,  27 
Ed.  ill,  pi.  18,  where  A.  was  indicted,  for  that,  being  a  judge  of  Oyer  and  Ter- 
miner, certain  persons  were  indicted  before  him  of  trespass,  and  he  had  entered 
upon  the  record  that  they  were  indicted  of  felony,  and  judgment  was  demanded 
if  he  should  answer  for  falsifying  the  record,  since  he  was  a  judge  by  conunis- 
sion ;  and  all  the  judges  were  of  opinion  that  the  presentment  was  void.    The 
same  protection  was,  at  this  early  period,  extended  equally  to  grand  jurors.   In 
21  Ed.  Ill,  Htl.,  pi.  16,  a  writ  of  conspiracy  was  sued  in  E.  B.,  and  the  question 
was,  whether  it  would  be  a  good  plea  to  the  action,  that  the  defendants  were 
indictorsin  the  case  complained  of;  and  it  was  held  to  be  a  good  plea.    Staun- 
ford,  in  his  PUom  of  the  Crown,  first  published  in  1667,  says,  {p.  178,)  that  no 
prosecution  for  conspiracy  lies  against  grand  jurors,  for  it  shall  not  be  intended 
that  what  they  did  by  virtue  of  their  office  was  false  and  malicious ;  and  that 
the  same  law  applied  to  a  justice  of  the  peace,  for  he  shall  not  be  punished  as  a 
conspirator  for  what  he  does  in  open  session,  as  a  justice.    In  Floi/d  v.  Barker, 
(12  Ook^M  R.,  28,)  the  subject  was  considered  by  Lord  Coke  and  all  the  judges, 
and  they  resolved,  that  no  grand  juror  was  responsible  for  finding  an  indict- 
ment, and  that  no  judge,  who  tries  and  gives  judgment  in  a  criminal  case,  or 
does  any  act  in  Court,  shall  be  questioned  for  it  at  the  suit  of  the  party  against 
whom  judgment  was  given.    And  it  was  observed,  that,  if  the  judges  of  the 
realm,  who  have  the  administration  of  justice,  were  to  be  drawn  into  ques- 
tion, except  it  be  before  the  King  himself,  it  would  tend  to  the  slander  of  justice, 
and  those  who  are  the  most  sincere  would  not  be  free  from  continual  calunmia- 
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tions.    In  Aiv  v.  Sedgwick,  (2  HoU.  Rep.,  199,)  Noy,  Judge,  Mid  that "  do  Action 
lay  against  a  jndge  for  anything  which  he  did  as  judge."*    Bat,  the  case  of  Ham- 
mond  y.  Howell,  (I  Mod,,  184,  2  Mod.,  238,)  is  directly  in  point.    The  defendant 
was  a  recorder  of  London,  and,  as  one  of  the  judges  of  Oyer  and  Terminer,  had 
fined  and  imprisoned  the  plaintiff  because  he  brought  in  a  Terdict,  as  petit 
juror,  contrary  to  the  direction  of  the  Ck>urt  and  the  eyidence.    This  case  was 
brought  after  the  case  of  Bushnell,  who  was  another  juror  fined  with  the  plaint- 
iff for  the  same  cause,  and  who  had  been  discharged  on  habeat  eorpue,  upon  the 
ground  that  his  imprisonment  wap»  illegal  and  a  usurpation.    The  act  of  the 
judge  was  admitted  to  be  illegal  and  Toid,  and  the  effort  was  made  to  except  the 
case  from  the  general  principle,  by  arguing  that  what  the  defendant  did  was  not 
warranted  by  his  commission,  and  that^  therefore,  he  did  not  act  as  judge.   But, 
the  Ck>urt  held  the  action  to  be  without  authority  or  the  semblance  of  authority, 
and  they  declared  that  the  bringing  of  the  action  was  a  greater  offence  than  the 
imprisonment  of  the  plaintiff,  for  it  was  a  bold  attempt  both  against  the  gov- 
ernment and  justice  in  generaL    A  warrant  granted  by  the  Chief  Justice  of  the 
Queen's  Bench,  in  chambers,  returnable  into  that  Court,  to  yreet  a  party  for 
breach  of  the  peace,  is  such  a  judicial  act  as  will  protect  him  against  an  action 
for  false  imprisonment,  although,  from  the  want  of  proof  before  the  Chief  Jus- 
tice, of  the  facts  recited  in  the  warrant,  his  act  of  issuing  the  warrant  was  de- 
clared to  be  without  authority  and  illegal.    (Taaffe  ▼.  Downet,  8  Moor^e 
P.  C,  C:,  41,  note.)    In  Button  t.  Johnstone,  (1  Term  Rep.,  498,)  it  was  held,  that 
no  action  lies  against  a  judge  for  acts  done  in  that  capacity;  that  the  law  raises 
a  presumption  in  favor  of  a  judge,  and  will  not  (as  in  ordinary  cases)  suffer  that 
presumption  to  be  rebutted ;  and  that,  if  otherwise,  it  would  deter  them  from 
doing  their  duty.    Many  other  English  cases  could  be  cited. 

(8.)  The  rule,  so  early  established  and  so  uniformly  adhered  to  in  England, 
has,  without  an  exception,  been  followed  in  this  country.    The  case  of  Yatee  y. 
Laneinff,  (6  Johneon,  282,)  is  among  the  earliest  cases,  and  is  the  leading  case 
upon  this  subject    Chancellor  Lansing  committed  Yates  for  contempt  of  Court. 
He  was  discharged,  on  habeae  oorpue,  by  Chief  Justice  Spencer,  of  tbe  Supreme 
Court.     After  his  discharge  he  was  rearrested  and  imprisoned,  by  order  of  the 
Chancellor.    This  imprisonment  was  declared  to  be  illegal  by  the  Court  of  Er- 
rors, and  the  plaintiff  was  discharged.    He  then  brought  his  action  against  the 
Chancellor,  to  recover  the  penalty  given  by  statute.    The  defence  rested, 
maioly,  on  the  ground  that  the  act  complained  of  was  done  by  the  defendant  in 
his  judicial  capacity,  while  ratting  in  the  Court  of  Chancery,  and  that,  for  snch 
an  act,  no  action  would  lie.    In  the  opinion  delivered  by  Chief  Justice  Kent,  the 
English  authorities  were  all  reviewed,  and  the  niling  there  established  was 
affirmed  in  its  broadest  terms,  as  the  law  of  this  State ;  and  it  was  asserted  that 
judges  of  all  Courts  of  record,  from  the  highest  to  the  lowest,  are  exempt  from 
prosecution,  by  action  or  indictment,  for  what  they  did  in  their  judicial  charac- 
ter.   The  Supreme  Court  of  the  United  States,  in  Bradley  v.  Fleher,  (13  MTal" 
laee,  836,)  affirmed  the  doctrines  of  Yates  v.  Lansing,  in  the  following  language: 
"  In  this  country,  the  judges  of  the  superior  Courts  of  record  are  only  respon- 
sible to  the  people  or  the  authorities  constituted  by  the  people,  from  whom  they 
receive  their  commissions,  for  the  manner  ih  which  they  discharge  the  great 
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tnisU  of  their  office."  "  Judges  of  Courts  of  superior  or  general  jurisdiction 
are  not  liable  to  civil  actions  for  their  judicial  acts,  even  when  such  acts  are  in 
excess  of  their  jurisdictioo,  and  are  alleged  to  have  been  done  maliciously  or 
corruptly."  The  Circuit  Courts  of  the  United  States  are  Cburts  of  record,  and 
have  general  jurisdiction  of  all  offences  committed  against  the  United  States. 

(4.)  The  act  here  complained  of  was  a  judicial  act.  The  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York  had  jurisdiction  of  the  of- 
fences charged  against  the  plaintiff.  It  also  had  jurisdiction  of  his  person,  ac- 
quired  by  due  procees  of  law,  and  not  terminated  by  any  discharge.  The  sentence 
complained  of  formed  a  part,  and  appears  in  the  record  as  a  part,  of  a  lawful  crimi- 
nal prosecution  then  pending  before  that  Co«rt.  The  defendant  was  before  the 
Court,  in  custody,  upon  a  g^d  conviction  theretofore  had,  and  upon  that  con- 
viction he  was  sentenced  by  the  Court  How,  then,  can  it  be  said  that  the  pro- 
nouncing the  sentence  of  the  Court  was  not  a  judicial  act  ?  Certain  inferior 
officers  sometimes  act  ministerially  and  sometimes  judicially.  For  errors  or 
mistakes  committed  when  they  act  ministerially ,  such  officers  are  liable  to  the 
party  injured,  but  they  are  never  liable  for  errors  of  judgment  when  they  have 
jurisdiction  of  the  subject-matter,  and  the  acts  complained  of  were  in  their  na- 
ture judicial.  {BarhyteY.  Shepherd,  85  JV.  Y.,  251.)  Acts  done  by  judges  of 
Courts  of  record  are  classified  as  judicial  and  extra-judicial.  Their  acts  per- 
taining to  the  causes  pending  in  their  Courts  are  always  judicial.  ( Viner'M 
Abridgment,  title  Jwigei  ;  Floyd  y.  Barker,  12  Coke,  23.)  A  judicial  act,  when 
performed  by  a  judge  of  a  Court  of  record,  may  be  defined  to  be  whatever  he 
does  in  his  judicial  capacity,  and  which  he  cannot  do  in  any  other.  To  this 
rule  there  are  a  few  exceptions,  such  as  refusing  writs  of  habeoM  corpus,  and  set- 
tling and  signing  bills  of  exceptions.  These  are  exceptions  to  the  general  rule, 
made  such  by  statute.  As  to  all  other  acts  of  a  judge,  whether  in  Court  or 
out  of  Court,  if  they  cannot  be  done  in  any  other  than  the  judicial  capacity,  they 
are  judicial  acts.  An  extra-judicial  act  is  one  done  by  a  judge  in  his  private 
capacity,  and  which  any  citizen  may  do.  If  the  act  is  one  which  none  but  a 
judge  can  do,  then  it  is  judicial  and  not  extra-judicial.  All  acts  done  by  a  judge 
in  furtherance  of  a  case  depending  in  Court,  the  issuing  of  writs,  making  or- 
ders, and  passing  sentence,  Ac,  Ac,  are  acts  which  can  only  be  done  by  a  judge 
and  no  otlier  person,  and  must  be  done  in  a  judicial  capacity.  The  act  here 
complained  of  was  an  act  of  judgment,  where  the  defendant,  being  judge,  at  the 
end  of  an  important  criminal  prosecution,  where  the  plaintiff  had  been  legally 
indicted,  tried  and  convicted,  exercised  the  proper  functions  of  a  judge,  and, 
from  the  bench,  in  open  Court,  at  a  regular  term  thereof,  assisted  by  the  clerk 
and  marshal,  in  the  presence  of  the  party,  upon  discussion,  in  view,  subject  to 
public  observation,  in  presence  of  the  bar,  and  when  the  party  had  b^en  heard 
by  counsel,  pronounced  the  solemn  judgment  of  the  Circuit  Court  of  the  United 
States,  which  judgment  was  then  and  there  entered  upon  the  record,  and  was 
executed  by  the  marshal  as  a  judgment.  For,  mark,  no  execution  or  commit, 
roent  was  issued  by  the  defendant  to  the  marshal.  The  plaintiff  was  imprisoned 
by  no  personal  direction  of  the  defendant,  but  by  virtue  of  the  senttnce,  as  a 
judgment  of  the  Court,  executed  as  such  by  the  marshal.  That  record  still 
stands,  and  must  ever  stand,  as  the  judgment  of  the  Circuit  Court  of  the  United 

VOL.  xni. — 36 


662  APPENDIX. 


« 


States,  for  there  is  no  tribunal  empowered  to  reverse  it.  It  may  be  called  ir- 
regular— it  may  be  called  illegal ;  but  the  judgment  still  remains  the  judgment 
of  a  Gonrt  haying  general  jurisdiction  oyer  all  offences  committed  agaicst  the 
United  States,  and  which,  beyond  all  question,  had  acquired  jurisdiction  of  the 
person  of  the  plaintiff  It  is  said  that  the  Court  had  lost  jurisdiction  of  the  per- 
son of  the  plaintiff  by  reason  of  the  payment  of  the  $200,  and  that,  therefore, 
the  sentence  of  the  Court  was  simply  the  act  of  a  private  person  in  regard  to  a 
bystander.  Bat,  the  Court  having  once  acquired  jurisdiction  of  the  person, 
whether  such  jurisdiction  had  been  lost,  must,  in  its  very  nature,  be  a  judicial 
question.  It  was  one  which  a  judge,  as  judge,  was  not  competent  to  decide.  It 
was  a  question  to  be  decided  by  the  Court,  in  Court.  The  plaintiff  was  before 
the  Courts  in  the  custody  of  the  marshal.  That  be  had  been  legally  committed 
to  the  custody  of  that  officer,  upon  conviction,  was  not  disputed ;  but,  it  was 
insisted  that  something  had  occurred,  since  he  was  thus  legally  .committed, 
which  entitled  him  to  be  discharged.  This  question  the  Court  was  called  on  to 
Adjudicate.  Whether  he  should  be  discharged  or  be  sentenced  was  then  to  be 
decided.  The  Court  decided  that  he  was  not  entitle^  to  be  discharged  and 
passed  sentence ;  and  that  decision  was  final,  from  which  no  writ  of  error  lay. 
The  determination  thus  made  involved  the  questions — ^whether  the  first  sentence 
was  valid  or  void ;  whether,  valid  or  void,  it  could  be  vacated  at  the  same  term ; 
whether,  if  the  first  sentence  were  vacated,  the  Court  had  power  to  pronounce 
a  second  sentence ;  whether  the  power  of  the  Court  to  pronounce  the  second  sen- 
tence was  affected  by  the  alleged  payment  of  the  fine ;  and  whether  the  plaintiff 
had,  in  fact,  paid  the  fine.  All  these  questions  the  Circuit  Court  was  forced  to 
consider  and  determine.  The  defendant  presiding,  as  judge,  pronounced  the 
judgment  of  the  Court  thereon  ;  and  now  it  is  sought  to  hold  him  liable  upon 
the  ground  that,  in  so  doing,  he  did  not  perform  a  judicial  act. 

IX.  The  judgment  should  be  reversed,  and  judgment  be  given  for  the  de- 
fendant. 

The  opinion  of  the  General  Term  was  as  follows : 

Daniels,  J.  This  action  has  been  brought  to  recover  for  the  unlawful  im- 
prisonment of  the  plaintiff  by  the  defendant,  who  is  the  United  States  District 
Judge  for  the  Eastern  District  of  New  York.  It  appears  by  the  complaint  and 
the  copies  of  the  papers  annexed  to  it,  showing  the  proceedings  had,  that  the 
plaintiff  was  indicted,  tried,  and  convicted  at  a  term  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  held  by  the  defendant,  of 
the  crime  of  larceny  committed  by  stealing  mail  bags  of  the  value  of  less  than 
twenty-five  dollars.  By  the  Act  of  Congress  defining  the  offence  and  its  punish- 
ment, that  rendered  the  plaintiff  liable  to  be  sentenced  to  pay  a  fine  not  ex- 
ceeding two  hundred  dollars,  or  to  be  imprisoned  not  exceeding  one  year.  In 
finally  disposing  of  the  case,  the  defendant  imposed  both  these  punishments 
upon  him.  The  plaintiff  paid  the  fine  and  applied  to  be  released  from  custody 
by  means  of  the  writ  of  habeas  corpun,  because  he  had  suffered  one  of  the  al- 
ternative punishments  provided  for  the  offence.  That  was  denied,  and  the 
Court,  by  order  entered,  directed  the  sentence  which  had  been  pronounced  to 
be  vacated,  and  then  sentenced  the  plaintiff  to  one  year's  imprisonment  upon 
his  conviction.    He  had  then  been  in  custody  five  days,  and  afterwards  applied 
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to  the  Circuit  Court  of  the  Uulted  States,  where  the  Circuit  Judge,  Lewis  R 
Woodruff,  the  District  Judge  of  the  Southern  District,  Samuel  Blatchford,  and 
the  defendant,  were  upon  the  Bench,  presiding,  fur  a  writ  of  habeas  eorptu  to 
discharge  him  from  further  imprisonment,  because  of  its  illegality.  The  appli- 
cation was  heard,  and,  after  being  considered,  was  denied.  He  then  applied 
for  another  writ  of  habeca  cor/nu,  which,  together  with  a  writ  of  certiorari,  was 
issued  by  the  Supreme  Court  of  the  United  States,  and,  upon  the  hearing  had 
on  the  return  made  to  both  writs,  the  plaintiff  was  discharged  from  custody, 
the  Court  holding  that  he  could  not  lawfully  be  sentenced  to  imprisonment 
after  what  had  transpired  in  the  cose.  {Ex  parte  Lange,  18  Wallace,  163.) 
After  that  this  action  was  brought  against  the  defendant,  for  false  imprison- 
ment ;  and  a  yery  able  argument  has  been  made  by  the  learned  counsel  for  the 
plaintiff  in  fayor  of  maintaining  it.  But  the  report  of  the  case  itself,  as  it  was 
considered  and  decided  by  the  Supreme  Court  of  the  United  States,  would 
seem  to  be  sufficient  to  negatiye  the  assertion  that  such  an  action  can  be  main- 
tained, upon  the  facts  in  the  case.  The  sentence  was  changed  by  the  same 
Court,  at  the  same  term  during  which  the  first  sentence  was  pronounced ;  and 
a  learned  and  extended  examination  by  the  Court  of  last  resort  was  found  neces- 
sary for  the  purpose  of  maintaining  the  position  that  the  change  was  improp- 
4)rly  and  unlawfully  made.  The  opinion  in  which  that  yiew  was  sustained — and 
it  was  done  by  one  of  the  ablest  judges  of  the  present  Ume — proyed  unsatisfac- 
tory and  unconyinclng  to  two  members  of  that  learned  Court ;  and  its  conclu- 
sions were  controyerted  by  one  of  those  two,  in  an  opinion  rarely  if  ever 
excelled  in  the  thoroughness  of  its  inyestigations  and  researches,  or  the  yigorous 
logic  tracing  and  exhibiting  their  results.  Under  these  circumstances,  it  can- 
not with  the  least  propriety  be  held  that  the  point  presented  to  the  defendant 
was  not  a  doubtful  one,  or  that  its  decision  and  determination  did  not  require 
the  exercise  of  judicial  functions.  The  examination  and  discussion  which  it 
received  when  it  was  finally  decided,  most  conclusiyely  establish  the  contrary ; 
and  that  of  itself  should  be  deemed  to  be  sufficient  to  shield  the  defendant  from 
personal  liability.  The  law  was,  to  say  the  least,  in  such  a  condition  as  to  afford 
ostensible  support  to  each  side  of  the  proposition  presented,  and  to  render  the 
deyelopmont  of  a  satisfactory  and  consistent  conclusion  intricate  and  difficult. 
Different  minds  could  yery  well,  and  would  yery  naturally,  be  led  to  different 
results  concerning  the  propriety  of  the  course  pursued  in  the  disposition  of  the 
case  by  the  Circuit  Court  Two  other  judges  of  great  learning  and  experience 
in  that  Court  held  with  the  defendant,  that  the  proceedings  were  not  inyalid ; 
and  the  plausibility  of  their  decision  was  finally  corroborated  by  the  opinion  of 
Mr.  Justice  Clifford.  If,  with  that  weight  of  authority  in  support  of  the  action 
that  was  taken,  a  judge  could  be  held  personally  liable  for  its  consequences, 
judicial  protection  would  be  at  once  wholly  destroyed,  and  the  utility  of  the 
Courts  practically  subverted.  For,  the  result  would  finally  be,  that  all  unau- 
thorized determinations  arising  out  of  misapprehensions  of  the  law,  or  of  mis- 
calculations of  the  true  weight  of  authority,  affecting  the  person  or  property  of 
the  defeated  party,  would  furnish  a  cause  of  action  for  trespass  or  false  im- 
prisonment And  no  Court  could  possibly  be  protected  against  such  liability; 
for,  even  those  of  last  resort  not  unfrequently  find  it  necessary  to  re-examine. 
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distiDgnish,  and  finally  overmle  their  own  decisions.  And  it  certainly  is  no 
discredit  to  the  learned  tribunal  by  whose  mandate  the  plaintiff  was  set  at 
liberty,  to  say  that  it  has  not  always  found  itself  at  liberty  to  disre^rd  that 
alternative.  The  law  is  the  most  complicated  of  all  practical  sciences ;  and  it 
cannot  fail  to  become  more  so  as  the  intricacies  of  business  and  enterprise 
increase  and  advance.  Differences  of  opinion  upon  legal  subjects  cannot  be 
avoided,  even  by  the  most  patieot  attention  and  laborious  investigation  ;  and, 
when  they  do  arise,  erroneous  conclusions  are  required  to  be  excused,  as  the 
natural  consequences  of  human  faliibility.  When  a  party  has  been  brought 
before  a  Court  of  justice  in  a  legal  manner,  and  circumstances  are  presented 
requiring  a  decision  to  be  made,  the  tribunal  making  it  cannot  be  deprived  of 
protection  because  it  may  afterwards,  upon  further  and  fuller  investigation, 
turn  out  to  have  been  erroneous.  That  was  the  case  of  the  plaintiff.  He  had 
been  convicted  of  a  crime  punishable  by  fine  or  imprisonment.  The  Court  in- 
advertently imposed  both.  When  its  consideration  was  directed  to  the  misap- 
prehension under  which  the  sentence  had  been  pronounced,  an  effort  was  made 
to  correct  it  in  such  a  manner  as  to  comport  with  what  was  considered  to  b» 
just  in  the  case ;  and  that  correction  it  was  held  could  be  and  was  designed  to 
be  made.  The  emergency  which  had  arisen  required  a  decision  to  be  made. 
The  judge  could  neither  avoid  it  nor  escape  from  it.  His  duty  required  him  to 
act,  and  he  had  the  power  to  decide,  and  he  did  so,  according  to  the  best  of  hia 
judgpnent ;  and  for  that  he  cannot,  upon  any  sound  principle  of  accountability, 
be  held  to  be  personally  liable.  He  had,  for  that  purpose,  jurisdiction  of  the 
person  and  the  subject-matter.  Both  were  before  him,  and  his  decision  was 
necessary.  He  could  not  avoid  making  it  if  he  would,  and,  as  it  turned  out,  h» 
decided  erroneously. 

The  rule  by  which  judicial  officers  have  been  exonerated  from  liability  for 
the  consequences  of  their  decisions  has  gone  much  further  than  is  required  for 
the  protection  of  the  defendant.  In  Yates  v.  Lansing ,  (6  Johns,,  282,)  the  as- 
sertion was  approvingly  mentioned,  "  that  no  authority  or  semblance  of  an 
authority  "  had  been  urged  for  an  action  against  a  judge  of  record,  for  doinir 
anything  as  judge ;  that  this  was  never  before  imagined,  and  no  action  would 
lie  against  a  judge  for  a  wrongful  commitment  any  more  than  for  an  erroneous 
judgment,  {Jd.,  294.)  That  principle  was  affirmed  afterwards,  in  the  same 
case,  by  the  Court  of  Errors,  (9  /i.,  895) ;  and  to  the  same  effect  are  Jenkins  v. 
Tra/<fron,(ll /rf.,  114);  Vanderhe^elen  y.  Young,  (Id.,  UO) ;  Wilson  r.  Ma^r  of 
New  York,  (1  Denio,  695) ;  Weaver  v.  Devendorf,  (8  /J.,  IIY);  Bradley  y.  Fisher, 
(13  Wallace,  835).  In  the  case  of  The  RochesUr  White  Lead  Co.  v.  The  City  of 
Rochester,  (3  Comst,  468,)  it  was  said,  that,  "  whenever  duties  of  a  judicial 
nature  are  imposed  upon  a  public  officer,  the  due  execution  of  which  depends 
upon  his  own  judgment,  he  is  exempt  from  all  responsibility  by  action,  for  the 
motives  which  influence  him  and  the  manner  in  which  such  duties  are  per- 
formed,*' {Id,  466.)  To  secure  this  immunity,  it  is  sufficient  that  a  case  re> 
quiring  judicial  action  is  presented  to  the  judge.  (  Hannan  v.  Brotherson,  1  Denio, 
537 ;  Landi  v.  HilU,  19  Barb.,  283.) 

The  defendant's  right  to  exemption  from  personal  liability  in  this  case  rests 
upon  still  more  cogent  circumstances  than  those  already  relied  upon.    For,  th& 


APPENDIX.  565 

decision  of  the  United  States  Sapreme  Court,  to  which  be  was  boaod  to  subor- 
dinate his  action,  had  preyionsly  affirmed  the  existence  of  the  authority  which 
he  exercised  in  changing  the  punishment    ( Cheangkei  ▼.  Untied  J^ates,  8  Wal- 
iaeef  320  ;  Ba88et  v.  UidUd  States,  9  Id.,  88.)    In  the  last  case,  the  person  pro- 
ceeded against  had  pleaded  guilty  to  an  indictment,  and  had  been  sentenced  to 
imprieonment»  and  was  actually  sent  to  prison,  in  pursuance  of  the  sentence.    A 
few  days  after  that  he  was  brought  again  into  Court,  by  means  of  a  writ  of 
AabeoM  corpus,  and,  on  the  district  attorney's  motion,  the  judgment  was  set  aside 
•and  the  prisoner  had  leave  to  withdraw  his  formerf  plea  of  guilty.    This  was  all 
done  during  the  same  term,  as  it  was  in  the  case  of  the  plaintiff,  and  the  Court 
Tmanimously  held  it  to  be  proper.    That  was  not  done  because  the  proceeding 
was  favorable  to  the  defendant,  but  for  the  sole  reason  that,  during  the  same 
term,  the  Court  had  full  power  to  control  and  change  its  judgments.    That  sub- 
ject was  very  folly  discussed  and  the  authorities  cited  upon  which  the  principle 
rested,  by  Mr.  Justice  Clifford,  in  his  opinion  in  Ex  parte  Lange,  (18  Wallace, 
191  to  196).    A  decision  of  the  same  nature  was  made  after  the  execution  of 
.  the  sentence  had  commenced,  by  reducing  the  term  for  which  transportation 
had  been  provided,  in  the  case  of  Rex  v.  Price,  (6  East,  328,  827.)    The  Circuit 
Court  had  no  power,  even  if  it  had  the  disposition,  to  gainsay  or  deny  the  ac- 
•curacy  of  the  legal  principle  sanctioned  by  the  case  of  Based  v.  United  States, 
ijsupra,)    It  not  only  had  the  power,  but  it  was  bound  to  conform  its  action  to 
the  principle  maintained  by  that  authority.    That  was  as  obligatory  upon  the 
defendant  at  the  time  as  positive  legislation  would  have  been ;  and  he  appears 
to  have  acted  under  its  sanction.    At  that  time  his  action  was  strictly  lawful, 
And  it  cannot  be  denied  that  the  authority  of  that  case  then  afforded  him 
complete  protection  for  the  change  made  in  the  sentence,  and  it  would  probably 
be  conceded  to  continue  to  do  so,  had  it  not  been  since  impaired  as  authority 
by  the  final  dedsion  made  in  the  plaintiff's  fav'or.    Under  the  doctrine  of  that 
case,  he  was  vested  with  clear  jurisdiction  over  the  subject-matter  brought 
before  him,  and  it  at  the  same  time  indicated  the  manner  in  which  it  should  be 
exercised  by  him.    That  it  was,  as  the  learned  justice  stated  in  his  opinion  in 
the  plaintiff's  favor,  decided  "  in  general  terms,  without  much  consideration," 
(18  Wallace,  167,)  could  not  change  its  effect  as  authority,  where  it  was  followed 
by  the  Circuit  Court.    The  defendant  presiding  there  could  not  then,  with  the 
least  propriety,  have  assigned  that  as  a  reason  for  disregarding  it  as  authority. 
The  decision  was  then  in  full  force,  as  it  had  been  made.     It  was  promulgated 
by  the  Court,  in  its  published  reports,  aa  a  proper  exposition  of  the  law ;  and 
it  would  be  exceedingly  unjust,  under  such  circumstances,  to  render  the  defend- 
ant's protection  dependent  upon  the  views  afterwards  taken  to  correct  it,  by 
the  Court  that  had  pronounced  it.      That  tribunal  could  correct  it,  as  it  has, 
when  it  was  discovered  to  be  wrong,  but  he  had  no  such  power  over  it.    It  was 
his  duty  to  conform  his  official  action  to  it,  and  for  that  it  cannot  be  that  he 
can  be  held  personally  liable  because  the  authority  of  the  decision  has  since 
been  superseded  by  another.     His  conduct,  on  the  other  hand,  should  be  so  far 
sustained  as  to  secure  him  immunity,  the  same  as  it  would  have  been  if  a  statute 
had  existed  in  favor  of  it,  which  the  Legislature  afterwards  repealed.   For  future 
purposes  the  repeal  obliterates  the  law,  the  same  as  though  it  had  never  been 
enacted.    But  acts  previously  performed  are  still  maintained  by  force  of  the 
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law  which  sanctioned  them  at  the  time  of  their  occurrence.  This  principle  i» 
too  familiar  to  require  the  citation  of  authorities  for  its  support,  and  all  its- 
reasons  are  applicable  to  the  case  now  before  this  Court. 

The  principle  inyoked  for  the  support  of  this  action  would  sanction  Euit» 
against  judges  for  their  official  acts,  in  a  large  class  of  cases,  if  it  should  receive 
the  approval  of  the  Courts.  It  would  be  difficult  to  exclude  from  its  compre- 
hension any  cases  where  imprisonment  should  be  pronounced  or  continued 
which  might  afterwards  be  declared  to  be  not  warranted  by  the  final  Tiew 
taken  of  the  law.  No  authority  has  gone  so  far  as  that,  and  it  is  not  probable 
that  any  will  be  hereafter  so  widely  extended.  The  settled  principle,  on  the 
contrary,  is,  that  a  judicial  officer,  in  exercising  the  authority  rested  iu  him, 
shall  be  free  to  act  upon  his  own  convictions,  without  apprehension  of  personal 
consequences  to  himself.  Liability  to  answer  to  every  one  who  might  feel  him- 
self aggrieved  by  the  action  of  the  judge  would  be  inconsistent  with  the  pos- 
session of  this  freedom,  and  would  destroy  that  independence  without  which 
no  judiciary  can  be  either  respectable  or  usefuL  (Bradley  v.  Fisher,  18  Wallaee^ 
847.) 

The  defendant  cannot  be  held  liable  for  the  consequences  of  the  imprison- 
ment following  the  change  made  in  the  sentence.  He  acted  judicially  in  making 
it.  The  exigency  required  him  to  decide,  and  that  included  thft  power  to 
decide  wrongly,  without  liability  to  himself,  particularly  as  it  practically  re- 
quired the  abrogation  of  an  existing  and,  for  the  time,  controlling  authority,  to 
render  the  error  apparent.  It  is  entirely  evident  that  he  was  actuated  solely  by 
the  motive  of  performing  his  duties,  for  the  best  interests  of  the  public,  by 
subjecting  the  plaintiff  to  what  was  believed  to  be  no  more  than  a  proper 
measure  of  punishment  for  the  offence  of  which  he  had  been  convicted.  That 
he  considered  his  acts  to  be  fully  warranted  by  the  decision  of  the  tribunal 
from  which  he  was  bound  to  receive  the  law,  is  clearly  shown  by  what  the  case 
shows  to  have  transpired  ;  and  in  that  view  he  was  supported  by  other  emi- 
nent judges.  To  hold  him  liable  for  a  change  afterwards  made  in  it,  would  seem 
to  be  hardly  less  than  a  positive  perversion  of  justice. 

That  he  cannot  be  held  liable  for  the  five  days'  imprisonment  under  the 
sentence  as  it  was  at  first  pronounced,  follows  from  the  view  which  was  adopted 
in  the  decision  of  the  habeas  corpus.  For,  it  was  there  distinctly  held,  that  "  the 
judgment  first  rendered,  though  erroneous,  was  not  absolutely  void.  It  was 
rendered  by  a  Court  which  had  jurisdiction  of  the  party  and  of  the  offence,  on 
a  valid  verdict.  The  error  of  the  Court  in  imposing  the  two  punishments  men- 
tioned in  the  statute,  when  it  had  only  the  alternative  of  one  of  them,  did  not 
make  the  judgment  wholly  void."  (Ex,  parts  LangSy  18  Wall.,  174.)  And,  as 
the  defendant  had  the  same  jurisdiction  over  the  subject  when  the  plaintiff's 
first  sentence  was  vacated  and  the  last  one  was  pronounced,  be  is  equally  enti- 
tled to  the  sama  protection  as  to  this  portion  of  the  case.  The  sentence,  under 
the  circumstances,  was  not  void.  It  was  simply  voidable,  by  the  operation  of 
the  restriction  subsequently  imposed  upon  the  principle  established  by  the  case 
of  Basset  v.  United  Slates,  (si^ra',)  and  that  effect  was  first  given  to  it  long  after 
the  power  of  the  defendant's  Court  had  been  exhausted. 

The  order  should  be  reversed,  and  an  order  entered  sustaining  the  demur- 
rer, with  the  usual  leave  to  the  plaintiff  to  amend,  on  payment  of  costs. 
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III. 

EULES. 

Ihdes  of  the  CireuU  Court  of  ike  Untied  States  for  the  Southern  District  of  New 
Yorkf  adopted  since  the  publication  of  the  twelfth  valume  of  these  Reports. 

July  Ist,  1876. 

The  cases  and  points,  and  all  other  papers  furnished  to  the  Court  in  calen- 
dar causes,  other  than  causes  for  trial  hefore  a  jury  and  reviews  in  bankruptcy, 
shall  be  printed,  unless,  by  special  order  of  the  Court  obtaioed  eight  days  be- 
fore the  hearing,  such  printing  or  some  part  thereof  shall  be  dispensed  with. 
The  appellant  in  appeals,  the  plaintiff  in  error  in  writs  of  error,  aud  the  moy- 
ing  party  on  motions  for  a  new  trial  and  the  argument  of  demurrers,  shall  cause 
the  papers  to  be  printed.  In  all  other  cases,  each  party  shall  cause  to  be 
printed  the  pleadings,  proofs  and  papers  filed  on  his  behalf.  At  the  beginning 
of  the  argument  each  party  shall  furnish  to  his  adversary  three  copies  of  his 
printed  points,  and,  at  least  eight  days  before  the  argument,  three  printed 
copies  of*all  other  papers  shall  be  furnished  by  the  party  printing  the  same  to 
the  adverse  party.  A  party  recovering  costs  shall  be  allowed  his  disburse- 
ments for  the  printing  required  of  him  by  this  rule. 


January  6th,  1877. 

On  filing  the  written  consents  of  all  the  parties,  orders  may  be  entered  in 
the  rule  books,  in  cases  at  law  or  in  equity,  with  the  same  effect  as  if  directed 
upon  such  consent  by  a  judge,  except  final  decrees  in  equity. 


February  let,  1877. 

1.  Notice  of  an  intended  application  to  the  Circuit  Court  for  the  exercise  of 
the  general  superintendence  and  jurisdiction  conferred  by  section  4986  of  the 
Revised  Statutes  of  the  United  States,  must  be  given  within  ten  days  after  the 
entry  in  the  District  Court  of  the  order  complained  of,  by  filing  such  notice  in 
the  clerk's  office  of  that  Court,  and  serving  the  same  on  the  adverse  party. 
The  application  must  be  made  within  thirty  days  after  the  entry  of  such  order, 
or  within  such  further  time  as  may  be  allowed  by  an  order  of  the  District  Judge 
filed  within  said  thirty  days  in  the  clerk's  office  of  that  Court.  An  application 
cannot  be  made  at  a  later  period. 

2.  Except  where  special  provision  is  otherwise  made  by  statute,  or  where 
the  aggrieved  party  proceeds  by  bill  in  equity,  the  application  must  be  by  peti- 
tion filed  in  the  office  of  the  clerk  of  the  Circuit  Court,  and  verified  by  oath. 
The  petition  must  designate  the  order  complained  of,  and  set  forth  the  facte  of 
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the  case,  so  far  as  may  be  necessary  to  show  the  errors,  whether  of  fact  or  of 
law,  alleged  to  have  occurred  in  the  District  Court,  aud  must  point  out  such 
errors  specifically,  and  the  relief  sought  therefor. 

8.  The  petitioner  must,  within  five  days  after  filing  the  petition,  procure 
from  the  clerk  of  the  Circuit  Court  a  certificate  of  the  filing  of  such  petition, 
designating  the  order  therein  complained  of,  by  its  date,  and  file  the  same  in 
the  office  of  the  clerk  of  the  District  Court. 

4.  Within  ten  days  after  filing  the  petition,  the  petitioner  must  serTe  a  copy 
thereof  on  the  adverse  party,  who  may  file  an  answer  thereto,  verified  by  oath, 
within  ten  days  after  such  service,  and  must,  in  that  case,  serve  .a  copy  of  the 
answer  on  the  petitioner  within  the  further  period  of  ten  days.  The  petitioner 
may,  within  ten  days  thereafter,  file  a  reply  to  the  answer,  and  serve  a  copy 
thereof  on  the  adverse  party.  The  clerk  may  once  extend  either  of  these  pe- 
riods, by  order  made  before  its  expiration. 

6.  The  application  will  be  heard  upon  these  papers  only,  unless  the  Court 
shall,  of  its  own  motion,  otherwise  direct.  As  soon  as  the  case  is  disposed  of, 
the  clerk  of  the  Circiut  Court  must  certify  the  order  to  the  District  Court 


Fbbruart  5th,  1877. 

In  actions  at  law,  a  consent  to  a  reference  of  the  whole  issue  must  likewise 
contain  a  provision  that  judgment  shall  not  be  entered  until  after  ten  days'  no- 
tice of  the  filing  of  the  report  of  the  referee,  and  of  the  judgment  proposed  to 
be  entered  thereon.  After  a  reference,  at  any  time  before  the  entry  of  judg- 
ment, either  party  may  move  for  a  new  trial  upon  a  case  or  exceptions,  and,  if 
such  motion  be  denied,  the  decision  of  the  motion  and  the  questions  involved  in 
it  may  be  entered  on  the  record,  as  if  it  had  been  a  ruling  made  upon  a  trial 
by  the  judge  without  a  jury,  and  excepted  to  in  like  manner.  When  a  motion 
for  a  new  trial  is  intended  to  be  made,  the  Court  may  extend  the  time  for  enter- 
ing judgment,  upon  the  application  of  the  moving  party,  and  may  stay  all  other 
proceedings  until  the  decision  of  the  motion. 


HtUes  of  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  New 
York,  adopted  since  the  publication  of  the  eiffhth  volume  of  these  Reports, 

In  Equity,  March  29th,  1876. 

After  the  appearance  of  a  defendant,  the  service  of  notices  and  also  of  motion 
papers  upon  such  defendant  or  upon  the  complainant,  except  papers  to  bring  a 
party  into  contempt,  may  hereafter  be  made  by  mail,  when  the  person  making 
the  service  and  the  person  on  whom  it  is  to  be  made  reside  in  different  places 
within  this  State,  between  which  there  is  a  regular  communication  by  mail.  In 
case  of  such  service,  the  notice  or  other  paper  to  be  served  m  ust  be  deposited 
in  the  post  ofiice  at  the  residence  of  the  person  making  the  service,  enclosed  in 
an  envelope,  addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  place  of 


APPENDIX.  669 

residence,  and  the  ftill  poetise  prepaid.  When  the  serrice  is  by  mail,  under 
this  nile,  it  shall  be  double  the  time  required  in  case  of  personal  service,  ex- 
cept notice  of  a  motion,  which  may  be  made  ten  days  before  the  time  appointed 
therefor,  and  except  service  of  notice  of  trial  and  final  hearing,  which  may  be 
made  sixteen  days  before  the  term  at  which  the  thai  or  final  hearing  is  to  be 
had,  including  the  day  of  service. 


Junk  28th,  1876. 

In  actions  at  law,  a  consent  to  a  reference  of  the  whole  issue  must  likewise 
contain  a  provision  that  judgment  shall  not  be  entered  until  after  ten  days'  no- 
tice of  the  filing  of  the  report  of  the  referee  and  of  the  judgment  proposed  to  be 
entered  thereon.  After  a  reference,  at  any  time  before  the  entry  of  judgment, 
either  party  may  move  for  a  new  trial  upon  a  case  or  exceptions,  and,  if  such 
motion  be  denied,  the  decision  of  the  motion  and  the  questions  involved  in  it 
may  be  entered  on  the  record,  as  if  it  had  been  a  ruling  made  upon  a  trial  by 
the  judge  without  a  jury,  an4  excepted  to  in  like  manner.  When  a  motion  for  a 
new  trial  is  intended  to  be  made,  the  Court  may  extend  the  time  for  entering 
judgment,  upon  the  application  of  the  moving  party,  and  may  stay  all  other  pro- 
ceedings until  the  decision  of  the  motion. 


Bule  of  the  Circuit  Court  of  the  United  Statea  for  the  Eaetem  District  of  New 
York,  adopted  eince  the  publication  of  the  ninth  volume  of  these  Reports, 

January  22d,  1877. 

1.  Notice  of  an  intended  application  to  the  Circuit  Court  for  the  exercise  of 
the  general  superintendence  an.d  jurisdiction  conferred  by  section  4986  of  the 
Revised  Statutes  of  the  United  States,  must  be  given  within  ten  days  after  the 
entry  in  the  Dbtrict  Court  of  the  order  complained  of,  by  filing  such  notice  in 
the  clerk's  office  of  that  Court,  and  serving  the  same  on  the  adverse  party.  The 
application  must  be  made  within  thirty  days  after  the  entry  of  such  order,  or 
within  such  further  time  as  may  be  allowed  by  an  order  of  .the  District  Judge 
filed  within  said  thirty  days  in  the  clerk's  office  of  that  Court.  An  application 
cannot  be  made  at  a  later  period. 

2.  Except  where  special  provision  is  otherwise  made  by  statute,  or  where 
the  aggrieved  party  proceeds  by  bill  in  equity,  the  application  must  be  by  peti- 
tion, filed  in  the  office  of  the  clerk  of  the  Circuit  Court,  and  verified  by  oath. 
The  petition  must  designate  the  order  complained  of,  and  set  forth  the  facts  of 
the  case,  so  far  as  may  be  necessary  to  show  the  errors,  whether  of  fact  or  of 
law,  alleged  to  have  occurred  in  the  District  Court,  and  must  point  out  such 
erroj's  specifically,  and  the  relief  sought  ther,efor. 
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8.  The  petiUoner  must,  within  ^ve  days  after  filing  the  petitdon,  procure  from 
the  derk  of  the  Circuit  Court  a  certificate  of  the  filing  of  such  petition,  designat- 
ing the  order  therein  complained  of,  by  its  date,  and  file  the  same  in  the  office 
of  the  clerk  of  the  District  Court 

4.  Within  ten  days  after  filing  the  petition,  the  petitioner  must  serve  a  copy 
thereof  on  the  adverse  party,  who  may  file  an  answer  thereto,  verified  by  oath, 
within  ten  days  after  such  service,  and  must,  in  tliat  case,  serve  a  copy  of  the 
answer  on  the  petitioner  within  the  further  period  of  ten  days.  The  petitioner 
may,  within  ten  days  thereafter,  file  a  reply  to  the  answer,  and  serve  a  copy 
thereof  on  the  adverse  party.  The  clerk  may  once  extend  either  of  these  pe- 
riods, by  order  made  before  its  expiration. 

5.  The  application  will  be  heard  upon  these  papers  only,  unless  the  Court 
shall,  of  its  own  motion,  otherwise  direct.  As  soon  as  the  case  is  disposed  of, 
the  clerk  of  the  Circuit  Court  must  certify  the  order  to  the  District  Court. 


liuie  of  the  Circuit  C<mrt  of  the  Untied  States  for  the  District  of  Connecticut, 
adopted  since  the  publication  of  the  tenth  vofume  of  these  Reports, 

In  Equity,  Ap&il  Term,  1876. 

"  The  parties  shall  be  allowed  to  examine  their  witnesses  and  exhibit  their 
proofs  in  open  Court,  at  the  hearing  of  the  cause,  in  the  same  manner  as  on  the 
trial  of  actions  at  common  law.  Provision  shall  be  made  by  the  party  or  par- 
ties so  examining  the  witnesses  in  Court,  for  taking  down  tlie  testimony  of  such 
witnesses,  and  placing  a  transcript  thereof  on  file,  in  all  appealable  cases." 

The  foregoing  Rule,  adopted  at  the  April  Term,  1857,  shall  hereafter  apply 
to  those  cases  only  in  which  the  parties,  or  their  solicitors,  shall  file  with  the 
clerk  a  stipulation  in  writing,  signed  by  them,  containing  a  waiver  of  their  right 
to  the  mode  of  proof  according  to  the  rules  of  the  Supreme  Court  of  the  United 
States,  and  an  agreement  that  the  mode  of  proof  shall  be  according  to  the  fore- 
going rule :  Provided,  that  such  stipulation  shall  have  no  effect  upon  any  causes 
now  at  issue,  unless  filed  at  least  three  months  before  the  session  of  the  -Court 
at  which  the  cause  is  claimed  for  trial,  nor  upon  any  cause  not  now  at  issue,  un- 
less filed  within  sixty  days  aft«r  issue  joined.  But  this  provision  may  be  waived 
by  the  written  consent  of  both  parties. 
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A 

ACTION. 

See  Duties,  1  to  6. 
Pboyost  Marshal. 

ADMIRALTY. 

1.  On  a  libel  in  rem,  in  the  District 
Court,  against  a  vessel,  the  vessel  was 
there  discharged,  on  a  stipulation  for 
value.  The  libel  was  dismissed,  and 
an  appeal  was  taken  by  the  libellant 
to  this  Court  Thereafter  the  stipu- 
lators for  value  became  insolvent,  and 
the  libellant  moved,  in  this  Court,  that 
the  claimant  file  new  security  for 
value :  Held,  that  the  motion  must  be 
granted,  and  that  the  Court  had  the 
power  to  require  the  claimant  to  fur- 
nish new  stipulators,  and  to  enforce 
Buch  requirement.    The  Virgo,     256 

2.  The  effect  of  the  appeal  was  to  leave 
the  libellant  with  the  same  rights  in 
respect  to  stipulators  as  if  no  decree 
had  been  rendered.  id. 

8.  The  absence  from  the  general  Ad- 
miralty Rules  of  the  Supreme  Court, 
and  from  the  Rules  of  this  Court,  of 
any  provision  for  the  case  of  insolv- 
ent stipulators  in  actions  in  rem, 
furnishes  no  reason  for  not  affording 
the  relief  sought.  ia, 

4.  Part  of  the  obligation  which  a  claim- 
ant in  an  action  in  rem  assumes  when 
he  receives  at  the  hands  of  the  Court 
property  in  iis  custody,  bv  eubstitut- 
mg  therefor  personnl  security,  by  way 
of  a  stipulation  for  value,  is  to  main- 
tain his  stipulation  good,  in  the  mat- 
ter of  the  sureties.  id. 


6.  A  collision  between  a  schooner  and 
a  steamer  occurred  in  July,  1868, 
whereby  the  schooner  and  her  cargo 

'  sank  and  were  totally  lost.  The 
steamer  carried  the  maister  and  crew 
of  the  schooner  to  New  York.  The 
libel  was  verified  in  July,  1870,  bat 
was  not  filed  until  February,  1873. 
In  January,  1872,  a  mortgage  on  the 
steamer  and  three  other  vessels  was 
executed,  payable  two  years  after 
date.  It  did  not  appear  that  any  part 
of  it  had  been  paid.  No  excuse  was 
shown  for  the  delay  in  bringing  the 
suit:  Beldf  that  the  collision  claim 
must,  on  account  of  its  stateness,  be 
postponed  to  the  mortgage.  The 
Columbia,  521 

See  Collision. 

Ll£N. 

Pabtt,  2. 

WhaRFAOE; 


AGENT. 

See  Bank. 

Life  IxsuEArfCE. 


ARREST. 
/See  Banxeuptct,  U. 


AUTHOR. 
See  CoPTBioHT. 


B 

BANK. 
1.  A  bank  in  Illinois,  owning  a  draft 
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on  one  W.,  in  Washington,  North 
Carolina,  transmitted  it  by  mail  to  a 
bank  at  Wilmington,  North  CarollDa, 
with  directions  to  collect  and  remit 
the  returns.  W.  resided  170  miles 
from  Wilmington.  The  Wilmington 
bank  credited  the  draft  to  the  Illinois 
bank,  and  entered  it  for  collection. 
And  so  adyised  the  latter  by  a  letter 
mailed  at  Wilmington,  and  then  sent 
the  draft  to  B.,  a  banker  at  Wasbing- 
t(»n«  who  was  its  correspondent  and 
collecting  agent  there.  B.  collected 
the  draft,  bat  failed  before  remitting 
the  amount  to  the  Wilmington  bank, 
although  in  good  credit  when  the 
draft  was  sent  to  him.  In  a  suit 
brought  by  the  assignee  of  the  Illi- 
nois bank  against  the  Wilmington 
bank,  to  recover  the  amount  of  the 
draft:  Held,  that  the  plaintiff  was 
entitldd  to  recover.  Kent  v.  Davnon 
Bank,  287 

2.  The  contract  of  the  defendant  was 
made  in  North  Carolina,  and  to  be 
wholly  executed  there,  and  was  not 
governed  by  the  law  of  Illinois,  but 
by  that  of  North  Carolina.  id, 

Z.  The  question  of  the  liability  of  the 
defendant  for  the  default  of  B.  is  an 
open  one,  so  far  as  any  statute  or  ju- 
dicial decision  in  North  Carolina  is 
concerned,  to  be  determined  by  the 
^neral  principles  of  commercial 
mw.  id, 

4.  An  undertaMng  to  "  collect"  is  not 
merely  an  undertaking  to  select  a 
suitable  agent,  and  transmit  the  pa- 
per to  him  to  collect  as  agent  for  the 
owner,  but  is  an  undertaking  to  re- 
spond for  any  default  of  the  agent 
selected.  id. 

See  Corporation,  1  to  3. 

BANKRUPTCY. 

I.  Before  the  conmiencement  of  pro- 
ceedings in  bankruptcy,  the  United 
States  brought  an  action  at  law 
against  the  bankrupts,  to  recover  the 
value  of  goods  which  had  been  for- 
feited for  violation  of  the  customs 
revenue  laws.  The  defendants,  after 
the  bankruptcy  proceedings  were 
commenced,  admitted  the  right  of 


the  United  States  to  recover,  and  a 
judgment  in  favor  of  the  United 
States  was  rendered.  The  United 
States  proved,  as  a  debt,  against  the 
bankrupts,  the  claim  for  the  value  oi 
the  goods,  and  sustained  it  by  evi- 
dence derived  from  the  books  and 
papers  of  the  bankrupts,  seized  im> 
der  a  warrant  issued  under  §  2  of 
the  Act  of  March  2d,  1867,  (14  U. 
S.  Stat,  at  Large,  647):  Htid, 

(1.)  That  the  claim  was  provable 
as  a  debt  under  §  19  of  the  bank- 
ruptcy Act  of  March  2d,  1867,  (14 
U.  S,  Stat,  at  Large,  525); 

(2.)  That  the  claim  was  not  so 
merged  in  the  judgment  as  not  to  be 
provable ; 

(3.)  That  the  evidence  from  the 
books  and  papers  was  competent. 
In  re  VetlerUin,  44 

2.  The  provisions  of  the  29th  section 
of  the  bankrupt!^  Act  of  March  2d, 
1867,  (14  U,  8,  Slat,  at  Large,  581,) 
that,  "  at  any  time  after  the  expira- 
tion of  six  months  from  the  adjudi- 
cation of  bankruptcy,  or  if  no  debts 
have  been  proved  against  the  bank- 
rupt, or  if  no  assets  have  come  to 
the  hands  of  the  assignee,  at  any 
time  after  the  expiration  of  sixty 
days,  and  within  one  year  from  the 
adjudication  of  bankruptcy,  the  bank- 
rupt may  apply  to  the  Court  for  a 
discbarce  from  his  debts,"  require 
the  application  for  a  discharge  to  bo 
made  in  all  cases  within  one  year 
from  the  adjudication  of  bankruptcy, 
whether  there  are  debts  proved  or 
assets  received,  or  not    In  re  Sloan, 

67 

3.  The  District  Court  has  no  power,  in 
any  case,  to  grant  a  discharge,  un- 
less it  be  applied  for  within  one 
year  from  the  adjudication  of  bank- 
ruptcy, id, 

4.  In  a  suit  in  equity,  brought  by  an 
assignee  in  bankruptcy,  to  recover 
certain  notes  alleged  to  have  been 

.  transferred  in  violation  of  the  bank- 
ruptcy Act,  the  bill  alleged  the  filing 
of  a  voluntary  petition  by  the  bank- 
rupt, the  appointment  of  the  assignee, 
and  the  assignment  to  him.  These 
allegations  were  admitted  by  the  an- 
swer :  ^eld,  that^it  was  not  necessary 
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tbe  bill  should  allege  directly  that 
there  had  been  an  adjudication  of 
baakruptcy.  Zakin  v.  Firgt  Nat. 
Bank,  88 

6.  Circumstances  discassed,  on  the 
question  as  to  whether  tlie  officers  of 
'  a  bank  had  reasoDable  cause  to  be- 
lieve that  the  bankrupt  was  insolv- 
ent, or  that  the  transactioD  between 
the  bank  and  the  bankrupt  was  in 
fraud  of  the  bankruptcy  Act.        id. 

6.  What  would  be  evidence  of  insolv- 
ency or  fraud  in  a  strictly  commer- 
cial community,  may  have  less  signifi- 
cance in  a  rural  district.  id. 

7.  Bill  dismissed,  without  costs.        id. 

8.  Under  g  5122  of  the  Revised  Stat- 
utes  of  the  United  States,  it  is  neces- 
sary that  a  petition  by  a  corporation 
in  voluntary  bankruptcy  should  be 
authorized  by  a  vote  of  a  majority  of 
the  corporators  at  a  legal  meeting 
called  for  the  purpose.  FreemarCs 
Bank  v.  SmUh,  220 

9.  Where  the  owner  of  stock  in  a  cor- 
poration dies  before  such  meeting  is 
held,  leaving  no  will,  and  no  admin- 
istration on  the  estate  is  granted  be- 
fore the  corporation  is  adjudged 
bankrupt,  there  is,  as  to  such  stock, 
no  corporator.  tc^. 

10.  Such  meeting  is  not  one  of  the 
meetings  of  stockholders  provided 
for  in  §  21  of  the  statute  of  New 
York  in  regard  to  the  formation  of 
corporations,  {Act  of  February  llih, 
1848,  Law$  of  1848,  chap.  40,  §  21, 

*  p.  59,)  and  it  is  not  necessary  it 
should  be  called  in  the  manner  pre- 
scribed by  said  section.  id. 

11.  An  uncontested  order,  made  by  a 
register  in  bankruptcy,  in  Vermont, 
that  a  bankrupt  produce  certain 
books  and  papers  relating  to  his  busi- 
ness, was  disobeyed  by  him.  On 
proof  thereof,  and  on  service  of  no- 
tice on  the  bankrupt,  the  District 
Court  for  Vermont  adjudged  him  to 
have  been  guilty  of  a  contempt,  and 
ordered  that  he  deliver  up  the  books 
and  papers  to  the  marshal,  and  pay 
the  costs,  and  that,  in  default  thereof, 


he  be  arrested  by  the  marshal,  or  his 
deputy,  and  committed  to  jail  to  be 
safely  kept  until  discharged  by  or- 
der of  said  Court.  The  deputy  of  the 
marshal  demanded  the  booKs  and 
papers  and  costs  from  the  bankrupt,, 
in  New  Hampshire,  which  he  refused 
to  deliver  or  pay,  and  then  the  dep- 
uty arrested  him  in  New  Hamp- 
shire, and  committed  him  to  jail  in 
Vermont.  On  a  habeas  corpus  sued 
out  by  the  bankrupt:  Held, 

(1.)  The  order  of  the  reffister  was 
the  order  of  the  Court,  ana,  when  it 
was  disobeyed,  it  was  proper  to  in- 
stitute proceedings  for  contempt  di- 
rectly on  such  disobedience ; 

(2.)  It  was  proper  to  direct  thai 
the  bankrupt  be  committed  until  dis- 
charged by  order  of  the  District 
Court ; 

(8.)  The  arrest  in  New  Hampshire 
was  illegal,  and  the  imprisonment  in 
Vermont,  in  pursuance  of  such  arrest, 
was,  therefore,  illegal,  although  the 
warrant  of  arrest  was  valid.  In  re 
Allen,  271 

12.  A.  was  appointed  receiver  of  an  in- 
solvent corporation,  by  a  State  Court. 
The  corporation  being  afterwards  ad- 
judicated a  bankrupt,  the  assignee  in 
bankruptcy,  in  this  suit  against  A., 
obtained  a  decree  that  the  appoint- 
ment of  A.  as  receiver,  and  the  trans- 
fer thereby  of  the  property  of  the 
corporation  to  him,  was  void,  as 
against  the  rights  of  the  plaintiff  un- 
der the  bankruptcy  Act,  and  that  A. 
must  account  to  tbe  plaintiff  for  the 
property.    In  taking  such  account : 

(1.)  The  services  of  attorney  and 
counsel  were  properly  and  necessari- 
ly rendered  to  A.,  as  receiver,  so  far 
as  such  services  benefitted  and  pre- 
served the  estate,  and  were  not  hos- 
tile to  the  proceedings  in  bankruptcy ; 

(2.)  Nothing  can  l>e  allowed  to  A., 
out  of  the  fund,  for  the  services  of 
his  counsel  in  this  suit,  or  in  refer- 
ence to  the  bankruptcy  proceedings, 
he  having  unsuccessfully  resisted 
such  proceedings,  or  in  the  matter  of 
the  accounting  of  A.  before  the  State 
Court,  which  took  place  after  this 
suit  was  brought,  or  for  the  referee's 
fees  in  sueh  accounting.  Flatt  v. 
Archer,  851 
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15.  In  a  petition  in  inyolantary  bank- 
mptcy,  under  §  39  of  the  Act  of 
March  2d,  1867,  (U  U,  &  Stat,  at 
Large,  5S6,)  as  amended  by  §  12  of 
the  Act  of  June  22d,  1874,  (18  M. 
180,)  it  is  sufficient  to  state  upon  be- 
lief, without  ayerring  either  knowl- 
edge or  iLformation,  that  the  peti- 
tioning creditors  constitute  the  re- 
quired number,  and  that  their  debts 
constitute  the  required  amount.  In 
re  Mann,  401 

14.  Where  the  petition  is  in  such  form, 
the  oath  to  it  is  not  insufficient,  if  it 
is  the  form  of  oath  prescribed  in 
Form  No.  54  of  the  Forms  in  Bank- 
ruptcy, although  such  form  of  oath 
purports  to  cover  only  matters  which 
are  stated  on  knowledge  and  matters 
which  are  stated  on  information  and 
belief.  id, 

1 6.  Under  the  proyislons  of  §  12  of  the 
Act  of  June  22d,  1874,  (18  U.  8. 
Stat,  at  Large,  180.)  amendatory  of 
§  89  of  the  bankruptcy  Act  of  March 
2d,  1867,  (14  K,  686,)  it  U  not  nec- 
essary to  the  invalidity  of  an  act  al- 
leged to  be  preferential  in  its  char- 
acter, which  took  place  prior  to  De- 
cember, 1878,  that  it  should  come  up 
to  the  test  imposed  by  such  section 
12,  but  such  act  is  to  be  tried  ac- 
cording to  the  law  of  1867.  Oxford 
Iron  Co.  T.  SIa(ter,  465 

16.  The  testimony  of  the  parties  to  a 
transaction  questioned  as  preferential 
under  the  bankruptcy  Act,  as  to 
their  intentions,  though  competent, 
is  inherently  weak,  and  can  rarely 
avail  aeainst  the  stronger  proof 
which  the  transaction  itself  affords. 

id. 

17.  Evidence  considered,  as  to  whether 
a  debtor  was  insolvent  at  the  time 
he  conveyed  certain  real  estate  to  a 
creditor,  to  apply  on  a  debt  due  to 
such  creditor,  and  as  to  whether  the 
creditor  had  reasonable  cause,  at  the 
time,  to  believe  that  such  insolvency 
existed.    Flatt  v.  Stewart,  481 

18.  L.  owned  the  furniture  in  a  hotel, 
upon  which  furniture  he  had  given 
chattel  mortgages  to  'S.,  the  owner 
of  the  hotel,  as  security  for  the  rent 


of  the  hotel.  L.  becoming  insolvent, 
executions  were  levied  on  such  furni- 
ture under  judgments  recovered  after 
the  giving  of  such  mortgages.  Sub- 
sequently, L.  was  adjudged  a  bank- 
rupt, and  his  assignee  in  bankruptcy 
brought  this  suit  against  S.  and  the 
execution  creditors,  to  set  aside  the 
mortgages  and  the  judgments,  and  to 
have  awarded  to  him  the  proceeds  of 
the  furniture.  The  Court  set  a^de 
the  mortgages,  but  awarded  the  pro- 
ceeds of  the  furniture  to  the  execu- 
tion creditors.  id. 

19.  Liens  by  execution  upheld  as  valid, 
as  aeainst  an  assignee  in  bankruptcy 
of  the  debtor,  where  the  judgments 
were  for  just  debts,  due  ana  payable, 
and  were  obtained  not  only  without 
the  slightest  aid  or  concurrence  of 
the  debtor,  but  generally  in  spite  of 
his  active  and  unjustifiable  opposi- 
tion, id. 

20.  Under  the  statute  of  New  York  in 
regard  to  the  filing  of  chattel  mort- 
gages, (Lawe  of  New  York,  of  1833, 
chapter  279,  p.  402,  section  2,  Act  of 
April  29/A,  1833.)  where  the  mort- 
gagors in  a  chattel  mortgage  resided 
in  Westchester  county,  and  not  in  the 
city  of  New  York,  and  the  mortfl^age 
was  filed  in  the  latter  place,  and  not 
in  the  former :  Held,  that  the  mort- 
gage was  void  as  against  creditors  of 
the  mortgagor,  represented  by  his 
assignee  in  bankruptcy.  id. 

21.  Under  section  8  of  the  same  Act,  in 
regard  to  the  refiling  of  a  copy  of  the 
mortgage,  "together  with  a  state- 
ment exhibiting  the  interest  of  the 
mortgagee  in  the  property  thereby 
claimed  by  him  by  virtue  thereof," 
a  statement  in  regard  to  a  mortgage 
given  as  security  for  rent  to  accrue 
on  a  lease  of  real  estate,  merely  said : 
"  I  hereby  certify  that  the  lease  with- 
in referred  to  still  exists  in  full  force, 
and  the  interests  of  the  parties,  and 
my  interests,  thereunder  remain  un- 
changed, except  80  far  as  the  same 
have  been  altered  by  the  payment  of 
rent  accrued:  "  Hel^,  that  such  state- 
ment was  insufficient.  id. 

22.  The  mortgage,  a  copy  of  which  was 
refiled  with  such  statement,  described 
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the  property  it  covered  by  referring 
to  a  schedule  annexed  to  it,  and  a 
copy  of  such  schedule  was  refiled 
with  the  copy  of  the  mortgage.  The 
schedule  described  the  property  ouly 
as  the  goods  and  chattels  described 
in  a  prior  mortgage  made  by  the 
mortf^ogors  to  the  mortgagee,  and  in 
the  schedule  thereto  attached,  and 
filed  in  a  certain  office  at  a  certain 
date,  and  all  other  goods  and  chat- 
tels in  a  cercain  build mg :  Held,  that, 
under  §  3  of  said  Act,  such  descrip- 
tion of  the  property  was  not  a  suffi- 
cient statement  of  the  property  re- 
maining subject  to  the  mortgage  at 
the  time  of  such  refiling.  id. 

28.  The  lessees  having  agreed  by  the 
lease  to  give  to  the  lessor,  as  security 
for  the  accruing  rent,  a  chattel  mort- 
gage, and  to  renew  and  extend  it, 
from  time  to  time,  **  as  shall  be  neces- 
sary to  effect  that  purpose,"  and  that 
such  mortgage  "  shall  be  a  continu- 
ing lien  and  security  for  the  payment 
of  such  rent,"  and  the  mortgages 
given  being  held  void  as  against 
creditors :  ndd,  that  such  agreement 
in  the  lease  did  not  secure  to  the  les- 
sor, aside  from  alien  by  a  valid  mort- 
gage, any  lien  as  against  other  cred- 
itors who  were  in  a  condition  to  con- 
test his  lien.  id. 

24.  The  mortgage  being  void  as  to 
creditors,  no  title  to  the  mortgaged 
property  passed  to  the  mortgagee  by 
reasoti  of  a  failure  to  pay  the  rent,  so 
as  to  cut  off  any  right  creditors 
would  otherwise  have  to  contest  the 
mortgage.  id. 

25.  Held^  also,  that  this  action  was  well 
brought  by  the  assignee  in  bankrupt- 
cy, and  could  be  maintained,  (1st), 
because,  by  §  86  of  the  bankruptcy 
Act  of  March  2d,  1867,  (14  U.  8.  Stat. 
<U  Large,  534,)  he  is  expressly  em- 
powered to  bring  an  action  to  recover 
property  fraudulently  conveyed  by 
the  bankrupt ;  (2d),  that,  there  being 
creditors  who  had  liens  on  the  per- 
sonal property  covered  by  the  cnat- 
tel  mortgages,  the  assignee  might 
maintain  the  action  as  representing 
them,  although  he  denied  the  validity 
of  their  liens ;  and  (3d),  that,  the  as- 
signee having  an  unquestioned  stand- 


ing in  Court  as  to  a  portion  of  the 
fund,  it  is  proper  that  all  the  trust 
fund,  and  the  conflicting  claims  to  it 
before  the  Court,  and  which  must 
ultimately  be  decided  by  it,  should 
be  passed  upon  in  this  suit.  id. 

See  CORFORATION,  1  to  8. 


BOND. 

See  MoRTOAOK.  • 

Municipal  Corporation. 

SURBTT. 


BRIDGE. 
See  CoNsnTunoNAL  Law,  4  to  8. 


CERTIORARI. 

5m  Municipal  Corporation,  11, 
12,  16. 
Rkmoval  of  Causes,  10. 


CHATTEL  MORTGAGE. 
See  Bankruptot,  18  to  25. 


COLLECTOR. 
See  DuTixs,  1  to  6. 


COLLISION. 

1.  A  tug,  with  five  boats  in  tow  behind 
her,  in  two  tiers,  three  in  the  first 
tier,  and  two  in  the  second  tier,  was 

Eassing  up  the  narrow  part  of  a  bar- 
er, when  a  side-wheel  steamboat, 
going  in  the  same  direction,  went  by 
the  tug  and  her  tow.  In  doing  so, 
her  suction  dragged  back  the  boats 
in  the  second  tier,  so  as  to  break 
some  of  their  lines,  and  then  the 
swell  she  created  drove  them  against 
the  sterns  of  the  boats  in  the  first 
tier,  so  that  the  middle  boat  in  the 
first  tier  was  damaged :   Held, 

(1.)  If  the  steamboat  desired  to 
pass  at  the  speed  she  had  maintained 
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up  to  the  time  she  created  the  Bwell, 
she  ought  to  haye  paeeed  at  a  greater 
distance; 

(2.)  If  the  width  of  the  channel 
was  SQch  that  she  coald  not  pass  at 
a  greater  distance,  she  should  have 
reduced  her  speed  in  due  season  to 

Sreyeot  so  heavy  a  swell.     The  C  H. 
Tortham,  81 

2.  A  vessel,  the  N.,  was  lying  at  anchor 
inside  of  the  Delaware  Breakwater, 
in  the  month  of  February,  having 
gone  there  for  safety  from  an  ap- 
proaching storm.  Night  came  on, 
and  it  was  very  dark,  and  a  large 
number  of  vessels  came  in,  and  a 
severe  snow  storm  set  in.  The  N. 
had  no  watch  on  deck.  It  was  not 
proved  that  she  had  a  light  set.  The 
C  came  in  for  shelter  from  the  storm, 
having  proper  lights,  and  a  proper 
lookout,  and,  in  anchoring,  collided 
with  and  sank  the  N. :  Beld,  that 
the  N.  was  in  fault  in  not  having  a 
watch  on  deck,  and  could  not  recover 
against  the  G.    ITu  Clara,  609 

3.  A  vessel  being.properly  and  securely 
fastened  to  a  pier  in  the  East  river,  a 
steamboat  passed  by  so  near,  and  at 
such  a  rate  of  speed,  that  the  swell  she 
created  threw  the  vessel  against  an- 
other  one,  and  dama^d  the  former : 
Held,  that  the  steamooat  was  liable 
for  the  damage,  because  it  was  negli- 
gence in  her  to  pass  by  so  near,  at 
such  speed,  the  cnannef  at  the  place 
being  over  one  thousand  feet  wide, 
and  open  to  her  navigation,  without 
obstruction,  to  that  width.  The  Mot- 
rUania,  612 

4.  A  tug  with  her  captain  on  deck,  and 
a  man  at  her  wheel,  and  no  other  look- 
out, held  not  to  have  had  a  proper 
lookout.     TKe  Tillie,  614 

5.  The  absence  of  lights  on  a  canal- 
boat  held  unimportant,  when  she 
could  have  been  seen  without  lights 
on  her,  and  when  there  was  so  much 
daylight  that  lights  on  her  would  not 
have  afforded  any  aid  in  discovering 
her.  id, 

6.  The  Hudson  River  is  a  national 
highway,  upon  which  steamtugs  with 


their  tows,  and  steam  passenger 
boats,  are  equally  at  liberty  to  travel. 
Each  class  of  boats  may  occupy  the 
river  with  their  boats  of  such  size 
and  construction  as  they  may  choose, 
and  at  the  speed  they  may  think  fit, 
subject  to  tne  qualification,  that  the 
rights  and  interests  of  others  are 
not  unreasonably  impaired.  Tike 
Daniel  Drew,  623 

7.  There  is  no  absolute  rule  of  law 
which  limits  the  space  a  boat  or  its 
accompaniments  may  occupy  upon  a 
public  river,  or  which  prescribes  the 
speed  it  may  use,  or  the  swell  it  may 
inake,  or  how  near  it  may  come  to 
another  boat.  It  depends  upon  the 
reasonableness  of  the  thing  done, 
under  all  the  circumstances  of  each 
particular  case.  It  is  not  the  rule, 
that,  in  the  event  of  an  injury  Irom 
a  swell,  the  boat  causing  the  swell  is 
at  all  events  responsible.  id, 

8.  The  steamtug  Ohio,  with  one  boat 
at  her  side,  and  a  tow  of  twenty 
boats  in  five  tiers,  at  her  stern,  was 
passed  by  the  steam  passenger  boat 
Daniel  Drew,  in  deep  water  and  with 
a  li^ht  wind,  and,  by  the  swell  and 
motion  caused  by  the  Drew,  and  by 
the  slacking  of  the  tog^s  hawser,  the 
boats  in  the  tow  were  thrown  against 
each  other,  and  the  libellant's  boat 
was  injured.  It  appeared  that  the 
speed  was* that  usually  kept  up  in 
passing  a  tow  in  deep  water,  that  the 
swell  made  was  not  unusual,  that 
neither  those  on  the  Ohio  nor  those 
on  the  Drew  apprehended  danger  at 
the  time  from  passing  at  the  speed 
kept  up,  that  the  boats  in  the  tow 
were  not  well  arranged,  and  that  the 
Drew  exercised  reasonable  care  and . 
diligence:  Held, 

(1.)  That  the  Drew  was  not  liable 
for  an  injury  to  one  of  the  boats  in 
the  tow,  from  the  collision  mention- 
ed; 

(2.)  That  the  accident  was  in  part* 
at  least,  attributable  to  the  fact  that 
the  tiers  of  boats  were  towed  by 
lines  only  six  or  eight  feet  in  lengthy 
with  nothing  to  prevent  their  coming 
together  when  operated  upon  by  a 
force  in  the  rear,  and  with  a  slacken- 
ed hawser  from  the  tug.  id. 
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9.  The  English  cases  on  the  subject 
examined.  id. 

Bit  Admiralty,  6. 

EVIDBNOE,  9  to  14. 

Party,  2. 


CONSTITUTIONAL  LAW. 

1.  A  clause  of  the  Act  of  March  8d, 
1875,  (18  U.  S.  Stat,  at  Large,  d11,) 
increasing  the  rate  of  postage  on  cer- 
tain mail  matter,  is  not  unconstita- 
tlonal,  although  it  originated  in  the 
Senate  and  was  not  an  amendment  to 
a  bill  for  raising  reyenue,  originating 
in  the  House  o^  Representatives,  be- 
cause it  is  not  a  bill  for  raising  rev- 
enue, within  the  meaning  of  article  1, 
section  7,  subdivision  1,  of  the  Consti- 
tution, which  provides  that "  all  bills 
for  rabing  revenue  shall  originate  in 
the  House  of  Representatives,  but  the 
Senate  may  propose  or  concur  with 
amendments,  as  on  other  bills.**  Uni- 
ted States  T.  JofMs,  207 


"2.  A  bill  establishing  rates  of  postage 
is  not  a  bill  for  raising  revenue, 
within  the  meaning  of  the  Constitu- 
tion, id, 

Z.  Post  office  laws  may  be  revenue 
laws  without  being  laws  for  raising 
reyenue.  id, 

m 

4.  A  citizen  of  New  York  brought  suit 
in  this  Court  against  the  municipal 
corporations  of  the  cities  of  New 
York  and  Brooklyn,  and  certain  in- 
dividual citizens  of  New  York,  to 
restrain  the  building  of  a  bridge  in 
New  York  across  the  East  River,  a 
navigable  river,  on  the  ground  that 
it  would  be  a  public  nuisance :  Held, 
that  this  Court  had  no  jurisdiction  of 
the  suit,  so  far  as  any  question  of  a 
violation  of  the  law  of  New  York 
was  concerned,  but  that  it  could  take 
jurisdiction  to  enquire  whether  the 
bridge  wai  being  so  built  as  to  violate 
the  Constitution  or  laws  of  the  United 
States.  Miller  v.  Ths  Mayor,  etc.,  ♦/" 
New  York,  469 

£.  The  history  of  the  legislation  of  New 
York  and  of  the  United  States,  in  re- 
gard to  such  bridge,  reviewed.       id, 

VOL.  xin. — 37 


6.  Under  such  legislation  of  the  United 
States,  if  the  bridge  is  constructed  in 
conformity  with  tlie  requirements  of 
law,  it  follows  that  the  navigation^of 
the  river  will  not  thereby,  in  con- 
templation of  law,  be  obstructed,  im- 
paired, or  injuriously  modified,     id, 

7.  Congress  had  power  to  authorize,  as 
a  regulation  of  commerce,  the  build- 
ing of  the  bridge  in  the  prescribed 
manner.  id. 

8.  It  appearing  that  the  bridge  was 
being  constructed  according  to  the 
requirements  of  the  legislation  of 
Congress,  and  that  the  State  of  New 
York  had,  by  subsequent  legislation, 
sanctioned  its  being  constructed  in 
such  manner,  an  injunction  to  restrain 
its  erection,  as  a  public  nuisance,  was 
refused.  id. 


CONSTITUTION  OF  THE  UNITED 
STATES. 


4t 


Article  1,  sec.  7,  subd.  1,  207 

2,   ••     2,     *•       2,  846 


CONTEMPT. 
See  Patent,  22. 


CONTRACT. 
/SimBane. 


COPYRIGHT. 

1.  In  order  to  secure  a  copyright  of  a 
book  or  a  dramatic  composition,  un- 
der the  Revised  Statutes,  it  is  neces- 
sary not  only  to  deposit  with  the 
librarian  of  Congress  a  printed  copy 
of  the  title  of  the  work,  but  the  work 
must  be  published  within  a  reason- 
able time  after  such  deposit  of  the 
printed  copy  of  the  title,  and  two 
copies  of  liie  work  must,  within  ten 
days  from  its  publication,  be  delir- 
ered  to  the  librarian.  Boudcault  ▼. 
ffart,  47 

2.  Where  a  printed  copy  of  the  title  of 
a  dramatic  composition  was  deposited 
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in  October,  1874,  and  a  bill  was  filed 
in  Febvnary,  1870,  to  restrain  an  in- 
fringement of  the  copyright  of  the 
work,  but  the  bill  did  not  allege  any 
bublication  of  the  work,  or  any  de- 
livery of  copies,  or  any  reason  why 
the  same  had  not  been  done,  it  was 
held,  on  demurrer,  that  the  bill  did 
not  show  that  a  complete  copyright 
had  been  obtained.  id. 

5.  The  exclusive  right  to  publicly  per- 
form a  dramatic  composition,  under 
section  4966  of  the  Kevised  Statutes, 
is  dependent  upon  the  existence  of  a 
copyright  therefor.  id. 

4.  Under  section  4967  of  the  Revised 
Statutes,  a  person  who  had  printed 
and  published  part  of  a  dramatic 
composition,  without  the  consent  of 
its  anther,  he  being  a  citizen  of  the 
United  States,  and  had  publicly  an- 
nounced his  intention  to  sell  copies 
of  the  same,  was  restrained,  by  in- 
junction, from  printing  or  publishing 
the  work.  id, 

6.  Where  the  author  of  a  dramatic 
composition  has  not  printed  it,  but 
has  only  permitted  and  procured  it  to 
be  represented  on  the  stage  of  a  pub- 
lic theatre  for  his  own  benefit,  and 
through  his  selected  channels,  he  has 
not  abandoned  it  or  dedicated  it  to 
the  public,  nor  has  he  published  it, 
within  the  meaning  of  the  provisions 
of  the  Revised  Statutes  in  regard  to 
copyrights.  id. 

6.  The  ri^ht  of  an  author  of  a  dramatic 
composition  to  retain  and  use  it  for 
his  personal  benefit,  without  publica- 
tion, is  a  common  law  right.  id. 


7.  B.  took  a  copyright,  in  1871,  for  the 
"  Rules  of  Practice  of  the  Supreme 
Court  of  the  Stete  of  New  York," 
and  one  in  1874  for  the  "Gi^neral 
Rules  of  Practice  of  the  Courts  of 
Record  of  the  State  of  New  York." 
The  book  of  1871  contained  the  Rules 
adopted  by  the  judges  under  the  au- 
thority of  a  State  statute,  in  1870, 
with  notes  to  each  Rule,  stating  the 
substance  of  the  decisions  of  the 
Courts  in  regard  to  such  Rule,  giv- 
ing the  volumes  and  pages  of  the  re- 
ports.   The  book  of  1874  contained 


like  Rules  adopted  in  1874,  with  ]ik» 
notes.  By  law,  the  judges  were  re- 
quired to  revise  the  Ku!es  every  two 
years.  M.  published  in  1875  a  book 
containing  the  Rules  adopted  in  1874^ 
with  notes  to  each  Rule,  referring 
only  to  the  volume  and  page  of  the 
reports  of  decisions  in  regard  to  such 
Rule.  M.,  in  compiling  his  book, 
copied  the  citations  in  B.'s  book  of 
1874,  and  supplemented  them  by 
citations  from  B.'s  book  of  1871,  and 
by  results  of  his  own  research.  In  a 
large  majority  of  the  notes  in  M/s 
book,  Uie  citations  were  the  same, 
and  placed  in  the  same  order,  as  in 
B.'s  book  of  1874 :  Bdd,  that  M.  had 
infringed  B.'s  copyright  of  1874. 
Banka  v.  McDiviU,  163 

8.  Compilers  of  books  which  contain 
facts  derived  from  common  sources 
of  information,  must  investigate  for 
themselves  from  the  original  sources 

'  which  are  open  to  all  persons,  and 
cannot  use  the  labors  of  a  previous 
compiler,  animo  furaiuii,  and  the  sub- 
sequent compiler  cannot  save  his  own 
time  by  copying  the  results  of  the 
previous  compiler's  study,  although 
the  same  results  could  have  been  ob- 
tained by  independent  labor.         id, 

9.  The  publication  by  B.  of  the  Rules 
of  1874,  with  appropriate  notes,  was 
not  the  publication  of  a  new  edition 
of  the  Rules  of  1871,  within  the  stat- 
ute requiring  certain  words  in  regard 
to  the  copyright  to  be  inserted  in  the 
several  copies  of  every  edition  of  a 
copyrighted  book.  id^ 

10.  Where  an  infringement  is  palpable, 
and  a  provisional  injunction  will  not 
be  attended  with  serious  injury,  such 
injunction  is  not  ordinarily  refused  as 
to  so  much  of  the  work  as  is  a  plain 
infringement  of  the  prior  publica- 
tion, id^ 


CORPORATION. 

1.  A  corporation  created  by  the  State 
of  New  York  as  a  savings  bank,  and 
authorized  to  do  the  orainary  busi- 
ness of  a  savings  bank,  and  also  to 
receive  on  deposit,  as  bailee,  articles 
of  vaElue,  but  having  no  authority  to 
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discount  commercial  paper,  carried 
on  habitually  the  businesa  of  dis- 
ooanting  such  paper.  It  discounted 
notes  mode  by  J.,  who  afterwards 
was  adjudged  a  bankrupt.  The  cor- 
poration was  also  adjudged  a  bank- 
rupt. The  assignee  in  bankruptcy 
of  the  corporation  put  in  against  the 
estate  of  J.,  in  banl^uptcy,  a  proof  of 
debt  for  the  amount  of  the  money  paid 
by  the  corporation  to  J.  on  discount- 
ing Kuch  notes :  Hdd,  that  such  proof 
of  debt  must  be  expunged.  In  re 
Jayeox^  70 

2.  Not  only  do  the  statutes  of  New 
York  forbid  the  contract  and  make 
void  the  notes,  but  the  money  loaned 
or  paid  on  the  discount  of  the  notes 
cannot  be  recovered  back  by  the 
lender.  id. 

3.  The  corporation  retained  no  title  to 
the  money  loaned,  and  its  assignee  in 
bankruptcy  acquired  no  title  to  it  and 
no  right  to  recover  it  back.  id. 

4.  The  Legislature  of  Connecticut,  in 
•  1866,  chartered  a  life  Insurance  cor- 
poration, reserving,  in  the  charter,  a 
right  to  alter,  amend  or  repeal  it "  at 
the  pleasure  of  the  General  Assem- 
bly." A  statute  of  the  State,  passed 
in  1871,  created  the  office  of  insur- 
ance commissioner,  and  provided, 
that,  if  it  should  appear  to  him  that 
the  assets  of  any  life  insurance  com- 
pany were  less  than  its  liabilities,  he 
might  petition  the  proper  Court  of 
Probate  to  appoint  a  trustee  to  take 
possession  of  its  property  for  the 
benefit  of  its  creditors,  and  made  it 
his  duty  to  so  petition  if  it  should 
appear  that  its  assets  were  less  in 
amount  than  three-fourths  of  its  lia- 
bilities. &.,  the  insurance  commis- 
sioner, petitioned  the  Probate  Court, 
setting  forth  that  the  assets  of  said 
corporation  were  less  than  three- 
fourths  of  its  liabilities,  and  praying 
for  the  appointment  of  a  trustee. 
After  a  full  hearing  on  the  meriU, 
the  petition  was  dismissed.'  There- 
after, the  Legislature,  by  a  joint  res- 
olution passed  at  its  May  session,  in 
1876,  which  contained  sundry  reci- 
tals, resolved,  that  said  charter 
should,  on  the  1st  of  September, 
1876,  '*  be  and  become  wholly  and 


absolutely  repealed   and  annulled," 
provided,  that,  if  the    corporation 
bhould,  b afore  said  day,  supply  the 
deficiency  existing  in  its  assets,  and 
receive  from   S.   a  certificate  of  a 
specified  fact,  the  charter  should  re- 
main in  full  force,  and  should  not,  by 
such  resolution,  be  repealed  or  an- 
nulled, and  provided  tnat  if  S.  and 
the  corporation  should  disagree  as  to 
the  amount  of  asset:^,  their  value  and 
their  sufficiency,  two  judges  of  the 
State  Courts  should  deterniine  the 
amount  of  such  a&sets,  their  value 
and  sufficiency,  and  certify  the  de- 
ficiency, if  any,  to  be  paid  in,  and,  if 
the  corporation  should,  within  thirty 
days  after  the  delivery  of  .such  cer- 
tificate to  the  secretary  of  the  cor- 
poration, pay  in  such  deficiency,  such 
resolution  should  become  inoperative 
and  void;  that  the  decision  of  the 
judges  should  be  made,  and  the  cer- 
tificate be  delivered  to  the  secretary, 
before  November  1st,  1875 ;  and  that, 
in  case  the  corporation  and  S.  should 
disagree  as  to  the  value  or  sufficiency 
of  the  assets,  and  the  corporation 
should  not  supply  the  deficiency  on 
or  before  September   Ist,  1876,  S. 
should,  on  that  day,  take  possession 
of  all  the  assets,  books  and  papers  of 
the  corporation,  and  hold  the  same 
"  subject  to  the  order  of  said  Chief 
Judge,  and  to  be  disposed  of  as  pro- 
vided  by  law."    A  statute  passed  by 
the  Legislature  at  the  same  session 
provided,  that  the  title  to  the  assets 
of  life  insurance  companies,  on  the 
repeal  of  their  charters,  should  vest 
in  the  insurance  commissioner,  who 
should  dispose  of  them  for  the  benefit 
of  those  interested  in  them,  subject 
to  the  control  of  the  proper  State 
Court.      The  corporation   did    not, 
prior  to  September   1st,  supply,  to 
the  satisfaction  of  S.,  the  alleged  de- 
ficiency, and  disagreed  with  him  in 
regard  to  the  amount,  value  and  suffi- 
ciency thereof.     S.  prepared  to  take 
possession  of  the  property  of  the  cor- 
poration, on  September  Ist,  and  prior 
to  the    investigation    by    the    two 
judges.    The  corporation  thereupon 
obtained  an  injunction  ex  parte  from 
a  State  Court,  to  enjoin  S.,  which, 
after  a  hearing,  was,  on  motion  of  S., 
dissolved.     S.  also  obtained  an  ex 
parte  injunction  from  a  State  Court  to 
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restrain  tbe  officers  of  the  corpora- 
tion from  disposing  of  its  assets.  The 
plaintiffs  in  ihis  suit,  holders  and 
owners  of  polieies  of  insurance  issued 
by  the  corporation,  filed  this  bill 
against  S.  and  the  corporation,  alleg- 
ing its  solvency,  and  asking  an  in- 
junction against  S.  from  taking  pos- 
session of  its  assets,  and  applied  for 
a  pro\  isional  injunction  to  that  effect : 
Held^  that  such  injunction  must  be 
refused.     Lothrop  v.  Stedman,      184 

6.  It  should  be  a  yery  clear  case  to  jus- 
tify a  Court  in  deciding  that  an  Act 
of  the  Leg^lature  is  ioyalid,  on  a 
motion  for  provisional  injunction,  id. 

6.  The  principle,  that  a  stockholder  of 
a  corporation  cannot  maintain  a  bill 
in  equity  against  a  wrong-doer,  to 
prevent  an  injury  to  the  corporation, 
unless  it  shall  be  averred,  and  shall 
affirmatively  appear,  that  the  cor- 
poration has  refused  to  take  meas- 

•  ures  to  protect  itself,  does  not  extend 
to  a  bill  which  is  in  gt^d  faith  filed 
by  a  creditor;  and  the  plaintiffs  are 
only  creUitors  of  the  corporation,  id, 

7.  When  a  charter  or  a  general  statute 
provides  that  such  charter  is  subject 
to  repeal  by  the  Legislature,  at  its 
pleasure,  without  restrictioos  or  con- 
ditions limiting  the  power  of  repeal, 
the  Legislature  has  the  ri^ht  to  ex- 
ercise Its  powers  summarily  and  at 
will,  and  its  action,  being  a  legisla- 
tive and  not  a  judicial  act,  cannot  be 
reviewed  by  Courts,  unless  it  should 
exercise  its  power  so  wantdnly  and 
causelessly  as  palpably  to  violate  the 
principles  of  natural  justice,  and,  in 
such  a  case,  a  repeal,  like  other  leg- 
islative acts  which  do  thus  violate 
the  principles  of  natural  justice,  may 
be  reviewed  by  Courts. 

8.  The  decision  of  the  Court  of  Probate 
did  not  debar  the  Legislature  from 
from  taking  such  legislative  action 
as  it  deemed  just.  id. 

9.  A  repeal  of  a  charter  does  not  of 
itself  violate  or  impair  the  obliga- 
tions of  any  contract  which  the  cor- 
poration has  entered  into.  id. 

10.  The  Legislature  has  tbe  right,  as 


an  administrative  measure,  to  ap- 
point a  trustee,  to  take  the  assetfi 
and  manage  the  affairs  of  a  corpora- 
tion whose  charter  has  been  repealed, 
in  conformity  with  the  general,  just 
rules  which  it  has  prescribed,  or 
with  the  rules  of  a  Court  of  equity, 
if  no  statutory  provisions  have  been 
enacted.  id. 

11.  The  resolution  of  repeal,  in  this 
case,  was  a  legislative  act,  declaring 
the  repeal  and  not  the  forfeiture  of 
tlie  cliarter,  and  the  recitals  in  it 
were  not  in  the  nature  of  judicial 
findings  of  fact,  but  the  statement  of 
the  reasons  which  operatt:d  upon  the 
legislative  mind.  id. 

12.  By  the  resolution,  in  this  case,  the 
charter  was  repealed,  but  the  repeal 
was  not  to  take  effect,  or  be  opera- 
tive, if  a  specified  event  should 
thereafter  take  place,  which  event 
was  uncertain.  The  designation  of 
the  two  judges,  to  determine  whether 
the  event  had  taken  place,  was  not 
a  delegation  of  the  power  to  deter- 
mine whether  the  charter  should  or 
should 'not  be  repealed,  but  a  dele- 
gation of  the  duty  of  ascertaining 
whether  a  fact  existed,  upon  the  ex- 
istence of  which  the  Legislature  had 
determined  that  the  repeal  should  not 
go  into  effect  icL 

13.  Even  if  the  charter  were  in  exist* 
ence  and  unrepealed,  the  Legislature 
had  the  power  to  take  away  tbe  cus- 
tody of  tne  aasets  of  the  corporation 
from  its  directors,  and  entrust  the 
custody  to  an  officer  of  the  State, 
pending  an  investigation  into  the 
company's  solvency,  and  the  deter- 
mination of  the  fact  whether  the 
event  had  happened  on  which  a  re- 
peal of  the  charter  would  take  place. 
8ueh  power  was  derived  from  the  re- 
served power  of  amending  the  char- 
ter at  pleasure.  id. 

14.  The  effect  of  the  action  of  the  Leg- 
islature was  to  make  8.  a  trustee, 
under  the  exclusive  direction  and 
control  of  a  Court  of  equity,  and  sub- 
ject to  its  decrees.  id. 

15.  Under  the  statute  of  I^ew  York,  (2 
B.  8.,  467,  468,  §§  68  to  66,)  provid- 
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ing  for  the  yolantary  dissolution  of 
corporations,  it  is  necessary,  on  the 
presentation  of  the  petition  for  dis- 
solution, that  an  order  sl)0uld  be  en- 
tered calliog  on  all  persons  interested, 
to  show  cause  against  the  prayer  of 
the  petition  at  a  time  not  less  than 
three  months  from  the  date  of  the 
order.  If  this  be  not  done,  the  pro- 
ceedinsrs  are  invalid.  FreemarCt  hank 
V.  Smiik,  220 

S€9  Bankruptcy,  8  to  10. 
Jurisdiction. 
Municipal  Corporation. 


COUPON. 

1.  The  holder  of  a  coupon  payable  to 
bearer  is  not  an  assi^ee  of  the  cause 
ofaction.  within  the  Ist  section  of  the 
Act  of  March  8d,  1876,  (18  f/.  S,  Stat. 
at  Large,  470.)  Cooper  v.  Toum  of 
Thompsotkf  434 

2.  A  coupon  payable  to  bearer  is  a 
promissory  note  negotiable  by  the 
law  merchant,  within  said  1st  sec- 
tion, id. 

See  Municipal   Corporation,   1 
to  4,  11  to  17. 


CRIMINAL  LAW. 

1.  A  defendant  In  an  indictment  moved 
to  set  aside  a  forfeiture  of  a  recog- 
nizance given  by  him  for  his  appear- 
ance to  answer  the  indictment,  on  the 
gprouud  of  irregularities  as  to  the 
time  and  place  of  calling  him  to  ap- 
pear, and  of  entering  the  forfeiture. 
He  had  absconded  to  avoid  a  trial  on 
the  indictment,  and  was  a  fugitive 
from  justice:  Ildd,  that  the  motion 
must,  for  that  reason,  be  denied. 
UnUed  States  v.  Stien,  127 

2.  Under  §  1  of  the  Act  of  April  6th, 
1866,  (14  (7.  S.  Stat,  at  Large,  12,) 
now  §  6418  of  the  Revised  statutes 
of  the  United  States,  which  provides 
a  penalty  for  the  forging  of  **  any  bid, 
proposal,  guarantee,  official  bond, 
public  record,  affidavit,  or  other  writ- 
ing, fur  the  purpose  of  defrauding  | 
the  United  StateSf'^the  words  "  other  j 


writing"  includes  an  owner's  oath 
required  to  be  taken  before  making 
an  entry  of  ^oods  at  the  custom 
house,  and  an  import  entry,  and  an 
importer's  bond.  United  Slatee  v. 
Lawrence,  211 

3.  The  fact  that  §  8  of  the  Act  of  March 
3d,  1863,  (12  ir.  S.  Stat,  at  Large, 
739,)  now  §  6446  of  the  Revised 
Statutes  of  the  United  btates,  pun- 
ishes as  a  misdemeanor  all  acts  done 
in  effecting  an  entry  of  goods,  fur- 
nishes no  reason  why  forgery  of  writ- 
ings used  in  entering  goods  at  the 
custom  house  should  not  be  punished 
under  g  I  of  the  Act  of  April  6th, 
1866.  id. 

4.  It  is  not  necessary  that  an  indict- 
ment founded  on  §  1  of  the  Act  of 
1866,  and  alleging  the  forgery  of 
writings  used  in  entering  cooos  at 
the  custom  house,  should  allege  the 
existence  of  the  goods  mentioned  in 
the  writings.  id. 

m 

See  Extradition. 
Indictment. 
Trial,  2. 


D 

DAMAGES. 

See  Evidence,  9  to  14. 
Provost  Marshal,  6. 


DEPOSITION. 
See  Evidence,  8. 


DUTIES. 

1.  Under  §  6  of  the  Act  of  March  Sd, 
1867.  (11  V.  S.  Stat,  at  Large,  196), 
which  provides  thit.  on  the  entry  of 
any  goods,  the  decision  of  the  col- 
lector *•  as  to  their  liability  to  duty 
or  exemption  therefrom,  shall  bo  final 
and  conclusive,**  unless  the  owner 
shall,  within  ten  days,  specify  in 
writing  the  grounds  of  his  dissatis- 
faction, and  shall,  within  thirty  days, 
appeal  to  the  Secretary  of  the  Treas- 
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ury,  and  that  the  decision  of  tho 
Secretary  shall  be  final  and  concla- 
sive,  and  the  goods  "  shall  be  liable 
to  duty,  or  exempted  therefrom,  ac- 
cordingly/' unless  suit  shall  be 
brougitt  ivithin  thirty  days  after  his 
decision,  such  appeal  is  not  a  con- 
dition precedent  to  a  right  of  action 
against  a  collector,  to  recover  back 
duties  illegally  exacted  by  him,  where 
the  question  is  as  to  the  rate  or 
amount  of  duty,  it  being  conceded 
that  some  duty  is  payable,  but  the 
statute  applies  only  to  a  case  where 
the  question  is  whether  the  goods  are 
liable  to  any  duty  or  are  wholly  ex- 
empt from  duty.  Sehmeider  v.  Bar- 
neif,  87 

2.  Whether,  under  such  statute,  a  suit 
can  be  brought,  where  the  Secretary 
of  the  Treasury  unreasonably  neg- 
lects to  make  and  communicate  ft  de- 
cision on  an  appeal,  quere.  id, 

8.  Under  the  Act  of  February  26th, 
1845,  (6  U.  8.  Siat.  at  Large,  727,)  a 
collector  who  demands  and  receives 
illegal  duties,  which  are  paid  to  him 
under  protest,  is  liable  in  an  action 
of  assumpsit  for  the  amounts  thus 
collected  by  him.  id. 

4.  Under  the  Act  of  1857,  an  appeal 
was  taken  to  the  Secretary  of  the 
Treasury  from  the  decision  of  a  col- 
lector as  to  the  rate  and  amount  of 
duties.  On  the  trial  of  a  suit  against 
the  collector  to  recover  bacx  the 
duties,  the  plaintiff  gave  evidence 
tending  to  show  that  he  was  justified 
in  considering  his  appeal  as  having 
bees  decided  against  him,  but  the 
Court  directed  a  verdict  for  the  de- 
fendant :  Held,  that  the  question  as 
to  whether  there  was  evidence  of  a 
decision  by  the  Secretary  upon  the 
appeal,  ought  to  have  been  submitted 
to  the  jury.  id. 

6.  Where,  in  June,  1863,  the  same  pre- 
cise question  had  been  decided  by 
the  Secretary,  on  appeal,  against 
the  plaintiff,  and  the  Secretary  had 
published  a  circular  to  that  effect, 
and,  in  September  and  October,  1863, 
the  plaintiff  presented  the  same  ques- 
tion to  the  Secretary,  on  appeal,  and, 
up  to  January,  1866,  he  had  made  no 


response,  the  plaintiff  was  justified 
in  considering  his  appeal  as  havine 
been  decided  against  him.  id. 

6.  An  action  against  a  collector  of  cus- 
toms, to  recover  back  money  paid  as 
duties,  and  alleged  to  have  been 
illegally  exacted,  can  be  brought  in 
the  Circuit  Court,  although  the  par- 
ties are  resident's  of  the  same  State 

id 

7.  The  8th  section  of  the  Act  of  June 
80th.  1864,  (18  U.  S.  Stat,  at  Large, 
210,)  provides  for  a  duty  of  60  per 
cent,  ad  valorem  on  "  silk  veils,"  and 
for  a  duty  of  50  per  cent,  ad  valorem 
"  on  all  manufactures  of  silk,  or  of 
which  silk  is  the  component  material 
of  chief  value,  not  otherwise  provided 
for."    Morriaon  v.  Arthur,  194 

8.  The  term  **  silk  veils,"  in  the  absence 
of  any  other  language  in  the  statute, 
includes  all  veils  made  of  silk,  and 
the  presumption  is  that "  crape  veils," 
being  manufactured  of  silk,  are  em- 
braced within  the  term  "  silk  veils." 

id 

9.  But,  if  it  be  shown,  that,  in  trade 
and  commerce,  "  crape  veils  "  are  not 
*'  silk  veils,"  that  is,  are  contradistin- 
guished from  "  silk  veils,"  and  are 
commercially  known  as  different 
articles  from  "silk  veils,"  and  that 
the  term  "  crape  veil"  is  a  distinctive 
term,  which  distinguishes  the  article 
called  by  that  name  from  a  "  silk 
veil,"  then  the  term  "silk  veil"  fails 
to  designate  a  "  crape  veil,"  and 
"  crape  veils  "  are  dutiable  under  the 
clause  of  the  statute  relating  to  manu- 
factures of  silk.  id. 

I 

10.  In  the  tariff  Acts,  the  article  of 
bristles  is  separately  classiBed,  and 
is  regarded  as  a  different  article  from 
hair,  and  bristles  are  not  included  in 
the  general  words,  "  the  hair  of  an 
anunal."     Von  Stadey.  Arthur,     261 

11.  By  section  18  of  the  Act  of 
June  30th,  1864,  (18  U.  S.  Stat,  at 
Large,  216,)  all  goods,  wares  and 
merchandise  of  the  growth  or  pre- 
cluce  of  countries  east  of  the  Cape  of 
Good  Hope,  (except  raw  cotton,) 
when  imported  from  places  west  of 
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the  Cape  of  Good  Hope,  were  sub- 
jected to  a  discriminatiDg  "duty  of 
ten  per  eenium  ad  valorem,  in  addi- 
tion to  the  duties  imposed  on  any 
such  articles  when  imported  directly 
from  the  place  or  places  of  their 
growth  or  production."  By  section 
6  of  the  Act  of  June  6th,  1872,  (17 
Id,  233,)  certain  articles  were  de- 
clared to  be  "  exempt  from  duty.** 
The  Act  of  1872  did  not  have  the 
'«ffect  to  repeal  the  Act  of  1864,  so  as 
to  exempt  from  such  discriminating 
duty  articles  falling  within  the  de- 
scription in  the  Act  of  1864,  although 
they  were  articles  made  exempt  from 
duty  by  the  Act  of  1872.  Gautier  v. 
Arthur,  432 

12.  The  invoice  on  which  an  entry  of 
imported  goods  was  made  read  thus : 
"  Merchandise,  frs 8670  26 

Discount  for  cash,  on  gross 

am*t,  2  p.  c 176  SO 

frs ■ 8494  95 

Terms  cash ;  if  not  paid  cash,  in- 
terest to  be  added  at  the  rate  of  6 
per  cent"  The  collector  refused  to 
allow  the  2  per  cent,  disconnt,  and 
the  goods  were  appraised  at  8670.26 
francs,  and  duty  was  exacted  thereon. 
The  net  invoice  price  was  the  actual 
market  value  of  the  goods  in  the 
country  of  exportation:  l£dd,thai 
the  duty  on  the  2  per  cent,  was  im- 
properly exacted.  Ooddard  v,  Ar- 
thur, 438 

13.  The  sale  was,  on  Ihe  face  of  the  in- 
voice, a  sale  for  cash  at  the  lesser 
price,  without  credit,  interest  to  be 
paid  ifor  delay.  id. 

See  FORFETTURE. 

Indictment,  1  to  10. 
Peotbst. 


E 

EAST  RIVER  BRIDGE. 
See  CoNSTCTUTiONAL  Law,  4  to  8. 

EQUITY. 
1.  A  bill  to  prevent  the  publication  of 


a  libel  injurious  to  the  plaintiff's 
business  can  be  sustained  only  when 
it  appears  that  the  statement  is  ma- 
licious as  well  as  false.  If  made  to 
advance  the  party's  own  sales,  and 
upon  the  reasonable  claim  that  he  has 
the  right  which  he  asserts,  the  action 
must  fail.  Celluloid  Mfg  Co,  v. 
OooJyear  Dental  Vulcanite  Co.,     376 

See  Bankeuptot,  4  to  7. 

CONSTITCTIONAL  LaW,  4  tO  8. 

Coptbioht,  4. 
Corporation,  4  to  14. 
Evidence,  8. 
Jurisdiction,  1,  2. 
Municipal  Corporation,  6. 
Patent,  4  to  9,  16,  18,  23  to 

26,  36,  42  to  60. 
Pleading,  1. 
Practice,  1,  7. 


ESTOPPEL. 


See  Party,  2. 
Patent,  42. 


EVIDENCE. 

,  S.  delivered  at  New  York,  to  the 
purser  of  a  steamer  about  to  sail 
from  there  to  France,  a  package  of 
jewelry,  corded  and  sealed,  ana  ad- 
dressed to  L.  at  Paris,  France.  An 
officer  of  the  customs  obtained  the 
package  from  the  hands  of  the  pur- 
ser, on  board  of  the  vessel,  at  New 
York,  and  made  seizure  of  its  con- 
tents as  forfeited,  for  having  been 
landed  at  New  York,  from  a  vessel 
which  brought  them  from  Havana, 
without  a  permit  from  the  collector. 
Suit  was  brought  against  the  dia- 
monds, as  forfeited.  L.  put  in  a 
claim  to  the  goods,  by  S.  as  his 
a^ent,  the  claim  being  verified  by 
S.  At  the  trial,  evidence  was  offered, 
on  the  part  of  the  United  States,  of 
admissions  made  by  S.,  after  the 
seizure,  to  the  effect  that  the  goods 
had  been  left  with  him  by  L.,  their 
owner,  for  sale,  that  L.  had  brought 
them  from  Havana,  and  that  S.  had 
been  unable  to  sell  them,  and  was 
now  returning  them  to  their  owner 
in  France,  but  the  evidence  was  ex- 
cluded :  Hild,  that  the  evidence  was 
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properly  excluded.     United  Staiet  y. 
A  Lot  o/Jaoilty,  60 

2.  While  S.  bad  Die  goods  in  his  pos- 
session, sach  declarations  respecting 
their  ownership  and  his  nnthority  to 
dispose  of  them,  were  competent  evi- 
deiice.  ^  id, 

8.  Statements  made  by  8.  after  hegaye 
the  goods  to  the  purser,  were  narra- 
tive or  historical.  id. 

4.  Declarations  by  S.,  while  in  posses- 
sion of  the  goods,  in  derogation  of 
the  title  of  L.,  were  not  competent 
evidence.  id, 

6.  Under  g  8082  of  the  Rerised  Stat- 
utes, possession  of  gords  is  not  suf- 
ficient evidence  to  authorize  conyic- 
tion,  until  it  is  otherwise  proved  that 
the  goods  were  imported  contrary  to 
law.  id, 

6.  The  written  declaration  of  a  trustee, 
in  a  conveyance  to  a  third  person,  of 
property  which  had  been  previously 
conveyed  to  the  truptee  by  liis  cestui 
que  trustf  cannot  be  used  against  the 
latter,  to  determine  the  intent  of  both 
parties  in  making  the  original  con- 
veyance, and  to  show  the  extent  of 
the  interest  which  the  cestui  que  trust 
intended  to  convey  thereby.  Water- 
man y,  Wallace,  128 

7.  On  the  trial  of  a  civil  action  by  the 
United  States  against  the  sureties  on 
the  official  bond  of  an  assistant  pay- 
master in  the  army,  it  is  erroneous  to 
allow  evidence  to  be  given  by  the 
defendants  of  the  general  conduct  of 
the  ( fficer  in  the  discharge  of  his 
official  duties,  and  of  his  mode  of 
life  and  pecuniary  circumstances, 
even  tliough  he  is  dead.  United 
States  y.  Wood,  252 

8.  B.  brought  a  suit  in  equity  in  this 
Court  against  C.  and  others,  and  in  it 
took  the  deposition  of  one  I.,  ns  a 
witness.  B.  then  discontinued  the 
suit,  and  afterwards  brought  another 
suit  in  equity  against  the  snme  de- 
fendants, in  this  Court,  for  the  same 
cause  of  action.  No  proofs  were 
taken  in  it  by  either  party,  and,  after 
it  had  been  set  down  for  hearing,  by 


the  consent  of  both  parties,  the  de- 
fendants applied  for  an  order  to  per- 
mit them  to  read,  as  testimony,  the 
deposition  of  I.,  so  taken  in  the 
former  suit.  It  was  not  shown  that 
I.  was  dead,  or  that  there  was  any- 
thing to  prevent  his  being  exam'ned 
in  the  usuhI  way :  Held,  Uiat  the  ap- 
plication must  be  refiified.  Brewer 
y.  CaldweU,  861 

9.  In  the  trial  before  a  juir,  of  an  ac- 
tion at  law  to  recover  damages  for 
the  loss  of  the  plaintiffs  canal-boat, 
through  the  negligence  of  the  defend- 
ant, while  being  towed  by  the  de- 
fendant, the  boat,  which  was  loaded 
with  coal,  having  struck  the  spiles  of 
a  bridge  and  sunk,  the  plaintiff,  on 
being  examined  as  a  witness,  testified^ 
under  objection,  that  he  afterwards 
had  a  conyersation  with  a  person 
who  was  the  agent  of  the  defendant 
in  regard  to  tow-boats,  and  he  said 
that  the  boat  was  sunk,  and  that  it 
would  cost  more  to  raise  her  than 
she  was  worth,  and  that  he  regarded 
her  as  a  total  loss:  Held,  that  the 

'  evidence  was  competent.  Dowdatl 
y.   77ie  Pennsylvania  Eailroad  Co., 

403 

10.  The  statement  was  within  the 
scope  of  his  agency,  there  had  been 
time  for  the  agent  to  make  an  exami- 
nation, and  it  is  to  be  assumed  that 
he  had  made  one ;  ncr  was  it  a  sub- 
ject in  relation  to  which  it  was  nec- 
essary to  bo  shown  that  the  person 
speaking  was  an  expert.  id, 

11.  A  party  claiming  a  total  loss  of  his 
yesFcl  must  proye  either  an  actual 
total  loss,  or  that  it  would  cost  more 
to  raise  and  repair  the  vessel  than 
»he  would  be  worth  when  repaired. 
The  burden  of  proof  is  upon  him.  id. 

12.  The  facts,  that  the  boat  was  struck, 
and  filled  and  sank  to  the  bottom  of 
a  river  in  which  the  tide  ebbed  and 
flowed,  and  that,  after  the  lapse  of 
sufficient  time*to  ascertain  the  facts, 
the  agent  of  the  party  causing  the  in- 
jury declared  to  the  owner  that  she 
was  a  total  loss,  and  that  it  would 
cost  more  to  repair  her  than  she 
would  be  worth  when  repaired,  were- 
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eyidence  to  justify  a  submission  of 
the  question  to  the  jury.  id. 

18.  The  fact  that  the  boat  was  proved 
to  have  been  subsequently  seen  lying 
in  the  harbor  of  Nevir  York,  slightly 
repaired  and  lying  in  the  mud,  did 
not  necessarily  alter  the  result.  The 
whole  evidence  was  proper  for  the 
jury.  id. 

14.  On  the  question  of  the  actual 
market  value  of  the  boat  at  the  time 
of  her  loss,  it  was  competent  evi- 
dence for  the  plaintiff  to  testify  as  to 
what  he  had  paid  for  her  and  what 
he  had  expended  upon  her.  id, 

Se$  Bankedptcy,  1,  6,  16. 
Duties,  4,  6. 
Indictment,  17. 
New  Teial. 

SUEETT. 


EXECUTOR. 


See  Patent,  12. 


EXTRADITION. 

1.  L.,  to  an  indictment  for  forgery, 
pleaded  want  of  jurisdiction  in  the 
Court,  setting  up  that  he  was  arrest- 
ed in  Ireland,  upon  a  requisition 
made  by  the  United  States,  and  was 
charged  with  the  crimes  of  forging 
and  uttering  a  bond  and  affidavit; 
that,  in  pursuance  of  the  British  ex- 
tradition Act  of  Aup^st  9th,  1870, 
(83  dfr  34  Viel.,  eh.  52.)  by  arrange- 
ment between  the  United  States  and 
Oreat  Britain,  it  was  agreed,  in  re- 
spect to  his  surrender,  that  he  should 
not,  until  he  had  been  restored,  or 
had  an  opportunity  of  returning,  to 
the  British  dominions,  be  detained  or 
tried  within  the  United  States  for 
any  offence  committed  prior  to  his 
surrender,  other  than  the  extradition 
crimes  of  forging  and  uttering  said 
bond  and  affidavit ;  that,  on  the  faith 
of  said  agreement,  he  was  conveyed 
within  the  United  States,  under  an 
extradition  warrant  wiiich  recited 
that  he  was  accused  of  said  crimes ; 
that  he  is  subject  to  be  tried  f«r  said 


crimes,  and  for  none  other ;  that  the 
President  had  directed  the  district 
attorney  to  proceed  against  him  on 
no  charges  except  those  on  which  he 
was  extradited ;  that  the  offences  in 
the  indictment  are  not  those  on 
which  bis  surrender  was  grounded , 
and  not  those  specified  in  the  said 
warrant;  that  he  has  been  held  in 
custody  for  the  crimes  specified  in 
said  warrant,  but  was  not  tried  for 
either  of  them ;  and  that  the  Court 
has  no  jurisdiction  to  try  the  indict- 
ment, until  a  reasonable  time  shall 
have  elapsed,  after  his  trial  for  crimes 
specified  in  said  warrant,  that  he  may 
have  an  opportunity  to  retura  to  the 
British  dominions.  To  this  plea 
there  was  a  replication  ;  to  the  repli- 
cation there  was  a  rejoinder ;  and  to 
the  rejoinder  there  was  a  general  de- 
murrer :  JJeld, 

(1.)  In  a  criminal  case,  on  a  demur- 
rer to  a  pleading,  judgment  is  to  be 
given  against  the  party  who  has 
committed  the  first   fault   in  plead- 

(2.)  Extradition  proceedings  do  not, 
by  their  nature,  secure  to  the  person 
surrendered,  immunity  from  prose- 
cution for  offences  other  than  the  one 
upon  which  the  surrender  was  made ; 

(3.)  There  is  no  provision  in  the 
treaty  between  the  United  States  and 
Great  BriUin,  of  Ausrust  9th,  1842, 
(8  l/.S.  Stat,  at  Zar^rc, 6 7 2,)  which  con- 
fers  such  immunit}';  nor  is  it  conferred 
bv  the  Act  of  August  12th,  1848,  (9 
&.  S.  Sfai.  at  Large,  802,)  or  by  the 
Act  of  March  8d,  1869,  (15  Id.,  3:h7;) 

(4.)  The  British  extradition  A<t  of 
August  9th,  1870,  (33  <fr34  Viet.,  eh. 
52.)  has  no  binding  force  on  the 
Courts  of  the  United  States,  in  re- 
gard to  the  construction  of  the  treaty 
of  1842; 

(5.)  It  does  not  appear  that  the 
Executive  Department  of  either  the 
United  States  or  Great  Britain  has 
construed  the  treaty  of  1842  as  con- 
ferring such  immunity ; 

(6.)  No  order  of  the  President  can 
have  any  le^al  effect  to  restrict  or 
enlarge  the  jurisdiction  conferred  by 
law  on  the  Courts  ; 

(7. )  The  agreement  sot  up  in  the  plea 
is  of  no  avail  as  an  objection  to  the 
jurisdiction  of  the  Court.  United 
States  V.  Lawrence,  295 
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FEES. 
See  Mabahal. 

FORFEITURE. 

1.  Imported  goods  were  seized  by  a 
collector  of  cnstoms,  as  forfeited  to 
the  United  States  for  underyaluation. 
Their  appraised  value  exceeded  by 
more  than  10  per  cent,  their  entered 
Talae,  and  they  thereby  became 
liable  to  20  per  cent,  additional  duty. 
They  were  proceeded  ai^ainst  and 
taken  into  custody  by  the  marshal, 
under  process.  Under  proceedings 
for  a  remission  of  the  forfeiture,  the 
Secretary  of  the  Treasury  remitted 
it,  on  condition  that  the  importer 
should  pay  the  costs  and  the  duties 
on  the  goods,  if  they  were  due,  or 
give  bond  to  export  the  goods.  He 
elected  to  give  bond,  but  the  collec- 
tor refused  to  permit  the  goods  to  be 
delivered  until  the  importer  had  paid 
the  20  per  cent,  additional  duty.  He 
paid  it  and  broueht  this  suit  to  re- 
cover it  back :  Held,  that  the  exac- 
tion was  illegal,  and  that  the  plaintiff 
was  entitled  to  recover.  Murray  v. 
Arthur,  429 

■2.  Where  a  forfeiture  is  remitted  by 
the  Secretary  of  the  Treasury,  pur- 
suant to  the  statute  authorizing  him 
to  do  so,  the  cause  of  forfeiture  is  re- 
leased, id, 

•3.  A  fulfilment  of  the  conditions  im- 
posed in  a  warrant  remitting  a  for- 
feiture is  equivalent  to  a  satisfaction 
of  the  cause  of  action  which  consti- 
tuted the  ground  of  seizure.  id. 

FORGERY. 
See  Criminal  Law,  2  to  4. 

FRAUDULENT  REGISTRY. 
See  Indictment,  13. 


H 

HABEAS  CORPUS. 
See  Bankkuptct,  11. 
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INDICTMENT. 

1.  Section  4  of  the  Act  of  July  18th, 
1866,  (14  U.  S,  Slat,  at  Large,  179,) 
reproduced  in  S  8082  of  the  Reviaed 
Statutes,  provides,  that,  "  if  any  per- 
son shall  fraudulently  or  knowins^ly 
import  or  bring  into  the  United 
States,  or  as»st  in  so  doing,  any 
merchandise,  contrary  to  law,  or  aball 
receive,  conceal,  buy,  sell,  or  in  any 
manner  facilitate  the  transportation, 
concealment  or  sale  of  such  merchan- 
dise, after  importation,  knowing  the 
same  to  have  oeen  imported  contrary 
to  law,"  "  the  offender  shall  be  fined,** 
die.  An  indictment  founded  on  this 
section  described  the  merchandise  as 
"  certain  goods,  wares  and  merchan- 
dise, to  wit,  a  large  qnantiiy  of  silk 
goods,  to  wit,  six  cases  containing 
silk  goods,  of  the  value  of  $30,000,  a 
more  particular  description  of  which 
is  to  tne  jurors  unknown,"  and  stated 
that  the  goods  were  dutiable  goods 
introduced  into  the  port  of  New 
York  from  France:  Held,  that  the 
indictment  was  not  open  to  the  ob- 
jection, that  the  goods  were  not  suffi- 
ciently identified,  and  the  description 
of  them  not  sufficient  to  enable  the 
defendant  to  prepare  his  defence. 
United  States  v.  Clajlin,  US 

2.  It  is  not  necessary  to  dcpcribe  prop- 
erty in  an  indictment  with  such  par- 
ticularity as  will  obviate  all  necessity 
for  proof  outside  the  record  to  sup- 
port a  plea  of  once  in  jeopardy,      ta. 

3.  A  reasonable  amount  of  detail  in 
describing  property  is  all  that  is 
necessary  in  an  indictment,  and,  if 
more  detail  is  required,  a  bill  of  par- 
ticulars may  be  demanded.  id. 

4.  An  indictment  under  the  said  section 
need  not  set  out  the  offence  committed 
in  the  original  importation,  with  the 
same  particularity  of  time,  place  and 
circumstances  that  would  be  required 
in  an  indictment  for  the  original  of- 
fence. tV. 

5.  Whether  tha  said  section  applies  to 
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any  other  case  than  that  of  smuggled 
goods,  quere.  id. 

6.  The  indictment  having  allep^ed  that 
the  illegality  in  the  original  importa- 
tion of  the  goods  was,  that  they  had 
been  "  smuggled  and  clandestinely 
introduced  into  the  United  States/' 
the  charge  must  be  confined  to  such 
illegality.  id. 

*I.  The  ayerment  that  the  goods  were 
smu^led  and  clandestinely  intro- 
duced into  the  port  of  New  York 
from  the  Republic  of  France  is  a  suf- 
ficient averment  to  enable  the  Court 
to  say  that  the  original  importation 
was  illegal,  within  the  meaning  of 
the  statute.  id. 

8.  The  meaning  of  the  word  "smug- 
gle/' defined.  t^. 

9.  When  technical  words  are  used  in 
an  indictment,  they  must  be  taken  to 
be  intended  to  have  their  technical 
meaning.  id. 

10.  In  an  indictment  under  the  said  4th 
section  of  the  Act  of  1866,  it  is  not  a 
snfficient  designation  of  the  illegality 
of  the  original  importation,  to  say, 
merely,  that  the  goods  had  been  im- 
ported and  brought  into  the  United 
States  contrary  to  law.  id. 

11.  A  person  was  indicted  by  the  name 
of  D.  K.  Olney  Winter.  He  moved 
to  quash  the  indictment,  on  the 
ground  that  he  was  not  described 
therein  by  any  Christian  name: 
Held,  that  the  motion  must  be  de- 
nied.    United  Slates  v.  Wi/Uer,    276 

1 2.  When  a  person  has  selected  a  par- 
ticular given  name  as  the  only  given 
name  by  which  he  will  be  known, 
such  given  name  becomes  part  of  his 
legal  name,  and  he  is  properly  de- 
scribed by  that  name  in  an  indict- 
ment, whether  it  stands  first,  or 
second,  or  third,  in  the  order  of  his 
given  names.  id, 

13.  An  indictment  under  §  6512  of  the 
Revised  Statutes,  for  fraudulent  reg- 
istration, alleged,  in  one  count,  that 
the  defendant,  "having  no  lawful 
right  to  register^    fraudulently    and 


wilfully  did  register,**  and,  in  another 
count,  "  that  he  had  no  lawful  right 
to  register,  as  he  well  knew,  by  rea- 
son of  the  fact  that  he  was  then  and 
there  an  alien,  and  had  not  been  ad- 
mitted to  become  a  citizen  of  the 
United  States : "  Held,  that  the  in- 
dictment was  bad,  in  not  pointing 
out  the  fraud,  and  in  omitting  to  state 
facts  showing  that  Ihe  defendant  was 
not  entitled  to  register ;  and  that  the 
averment  that  the  accused  was  an 
alien  and  had  not  been  admitted  to 
become  a  citizen  of  tlie  United  States, 
did  not  show  that  he  had  no  right  to 
register,  or  that  he  was  not  a  citizen 
of  the  United  States,  or  that  he  had 
no  ripht  to  vote.  United  ikaiea  v. 
Hirtehfield,  330 

14.  An  indictment,  under  §  6467  of  the 
Revised  Statutes,  against  an  em- 
ployee in  a  post  office,  for  stealing 
money  from  a  letter,  did  not  aver  that 
the  letter  was  one  intended  to  be 
conveyed  by  mail,  or  that  it  had  been 
deposited  in  any  post  office,  or  in  the 
charge  of  the  defendant,  or  that  it 
came  into  his  possession  in  the  regu- 
lar course  of  his  official  duty :  Held, 
that  the  indictment  was  bad.  United 
States  V.  Winter,  333 

16.  Under  section  6467  of  the  Revised 
Statutes,  an  indictment  ag^nst  a 
letter-carrier  for  embezzling  a  letter 
entrusted  to  him  as  a  carrier,  to  be 
carried  and  delivered  by  him,  is  not 
defective,  although  it  does  not  aver 
that  the  letter  had  not  been  delivered 
to  the  party  to  whom  it  was  directed. 
United  States  v.  Jeniher,  335 

16.  That  section  creates,  first,  offences 
appertaining  to  letters,  and,  next,  of- 
fences appertaining  to  the  contents  of 
letters,  and  then  contains  this  provi- 
so: "and  provided  the  same  shall 
not  have  been  delivered  to  the  party 
to  whom  it  is  directed."  Semble,  that 
such  proviso  does  not  apply  to  the 
first  class  of  offences.  If,  however,  it 
does,  it  is  for  the  accused  to  prove 
the  delivery,  as  a  defence.  id. 

17.  An  indictment  under  said  section 
described  the  letter  embezzled  thus : 
"  a  letter  enclosed  in  an  envelope, 
addressed  and    directed  as  follows, 
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lliat  is  to  say,  to  M.  D.,  No.  122  W. 
26  ^.,  a  more  particular  deecriptioD 
of  the  manner  la  which  said  envelope 
was  directed  being  to  the  jurors  un- 
known/said  envelope  having  been 
destroyed :  **  Held^  that  it  was  com- 
petent to  give  evidence  relating  to  a 
letter  contained  in  an  envelope  di- 
rected "M.  D.,  No.  122  W.  26th 
Street"  the  word  to  and  the  abbre- 
viation 8t.  not  being  on  the  envel- 
ope, the  variances  not  being  material. 

id. 

18.  On  a  motion  by  the  defendant  for  a 
new  trifll  on  an  indictment,  on  the 
ground  that  the  evidence  failed  to 
sustain  a  particular  allegation  in  the 
indictment,  it  ought  to  appear  that 
the  objection  was  made  at  the  trial  in 
a  manner  sufficiently  formal  to  attract 
attention.  id. 

19.  In  an  indictment  under  §  3898  of 
the  Revised  Statutes,  charging  the 
defendant  with  depositing  in  the  mail 
an  obscene  pamphlet,  and  also  with 
depositing  in  the  mail  a  notice  giving 
information  how  an  article  designed 
for  the  prevention  of  conception  can 
be  obtained,  it  is  not  necessary  or 
proper  that  the  indictment  should 
give  a  definite  or  detailed  description 
of  the  pamphlet  United  States  v. 
Foote,  418 

20.  Sufficient  information  as  to  the  par- 
ticular article  about  which  evidence 
is  to  be  given  can  be  obtained  by  an 
order  for  a  bill  of  particulars,  and  for 
the  exhibition  to  the  defendant  of  the 
article  itself.  id. 

21.  A  notice  in  the  form  of  a  letter  en- 
closed in  a  sealed  envelope,  if  it  gives 
the  prohibited  information,  is  within 
the  scope  of  the  statute.  id. 

22.  A  written  slip  of  paper,  without  ad- 
dress or  signature,  giving  the  prohib- 
ited information,  is  a  "  notice,"  within 
the  meaning  of  the  statute,  although 
not  volunteered,  but  sent  in  reply  to 
a  letter  asking  for  the  information. 

id. 

See  Criminal  Law,  1,  4. 


INJUNXTION. 

See  Constitutional  Law,  4  to  8. 
CopyaiGHT,  4,  10. 
Corporation,  4  to  14. 
PATE.VT,  16,  22  to  26,  35. 
Taxes,  2,  8. 
Trabe-habx,  1,  2,  6,  7. 


INSURANCE. 
See  Life  Insurance. 


INTERNAL  REVENUE. 

1.  Under  §  127  of  the  Act  of  June 
80th,  1864,  (18  U.  S.  StaL  at  Large, 
287,)  where,  under  the  will  of  a  tes- 
tator who  died  before  the  Act  was 
passed,  a  person  became  beneficially 
entitled  in  possession,  after  the  Act 
was  passed,  to  real  estate,  upon  the 
death  of  another  person  who  died  af- 
ter the  Act  was  passed,  and  who  had 
by  such  will  a  life  estate  in  such  real 
estate:  Held,  that  such  beneficial  in- 
terest in  possession  was  a  "  succes- 
sion" conferred  by  puch  will,  and 
was  subject,  under  §  183  of  said 
Act,  to  a  succession  tax.  Wright  v. 
Blakeilee,  419 


JUDGE. 

1.  The  question  of  the  liability  of  a 
judge  to  respond  in  damages,  for  bis 
judicial  acts,  to  an  aggrieved  party, 
considered.    Lange^TBtnedict,      546 


JUDGMENT. 

1.  Under  section  967  of  the  Revised 
Statutes  of  the  United  States,  which 
provides,  that  "judgment  and  de- 
crees rendered  in  a  Circuit  or  Dis- 
trict Court,  within  any  State,  shall 
cease  to  be  liens  on  real  estate  or 
chattels  real,  in  the  same  manner  and 
at  like  periods  as  judgments  and  de- 
crees of  the  Courts   of  such   State 

'  cease,  by  law,  to  be  liens  thereon," 
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the  Courts  of  the  United  States,  in 
the  State  of  New  York,  are  not  vested 
with  the  discretionary  power  which 
the  State  Courts  of  Sew  York  have, 
under  section  282  of  the  Code  of 
Procedure  of  New  York,  to  order 
real  property  bound  by  the  lien  of  a 
judgment  to  be  exempted  from  such 
lien,  in  certain  cases,  during  the 
pendency  of  an  appeal  from  such 
judgment,    Myerny,  l\f9<m,         **^^ 


242 


4.  A  Circuit  Court  has  no  power  to  ad- 
minister common  law  relief  in  a  suit 
between  citizens  of  the  same  State. 
B(meicauU  v.  Hartf  47 

See  Constitutional  Law,  4. 
Corporation,  1. 
Coupon. 
Duties^  6. 
Extradition. 
Party,  1. 


JURISDICTION. 

1.  M.,  a  copartner  with  D.,  filed  a  bill 
against  V.  for  a  dissolution  of  the 
copartnership,  and  an  account.    The 
firm  had  a  contract  with  the  S.  Co., 
a  corporation,  in  regard  to  the  fur- 
nishing by  it  to  the  firm  of  marble. 
A  receiver  of  the  copartnership  prop- 
erty was  appointed.    Afterwards,  M. 
filed  an  amendment  and  supplement 
to  the  bill,  alleging  a  secret  agree- 
ment by  D.  with  the  S.  Co.,  in  fraud 
of  the  rights  of  M.  under  said  con- 
tract, and  the  refusal  of  the  S.  Co. 
to  furnish  marble  to  the  receiver,  and 
making  the  S.  Co.  a  defendant,  and 
praying   a  specific  performance   of 
said  contract  by  it     AL  was  a  citi- 
zen of  Ohio.    The  bill  alleged  that 
the  S.  Co.  was  a  citizen  of  Vermont. 
The  8.  Co.  interposed  a  plea  to  the 
jurisdiction  of  the  Court  over  it,  al- 
leging that  it  was  a  corporation  cre- 
ated t)y  Massachusetts.    Issue  was 
joined  on  the  plea,  and  proofs  were 
taken,    and  the   cause    was    heard 
thereon,  as  to  the  S.  Co. :  Held,  that 
the  Court  had  no  jurisdiction  of  the 
suit  as  to  the  S.  Co.    Myers  T.  Dorr, 

22 


JURY. 

1.  Section  804  of  the  Revised  Statutes 
proyides,  that,  when  the  panel  is  ex- 
hausted, the  marshal,  by  the  order  of 
the  Court,  shall  return  jurymen  from 
the  bystanders,  sufficient  to  complete 
the  panel.     Under  such  an  order,  the 
marshal  summoned  as  jurymen  per- 
sons who  were  not  m  the    Court 
room,  or  about  the  Court  house,  when 
such  order  was  made,  or  when  they 
were  summoned,  but  they  were  pres- 
ent  in  Court  when  they  were  re- 
turned by  the  marshal  as  present,  and 
when  their  names  were  placed  on  the 
panel  and  their  ballots  placed  in  the 
wheel :  Held,  that  they  became  by- 
standers, within  the  meaning  of  the 
statute,  when  they  attended.    United 
Statea  y.  Loughery,  26*7 

2.  Held,  also,  that  such  object] on  should 
have  been  taken  as  a  ground  of 
challenge  to  the  array,  before  the 
polls  were  drawn,  and  that  it  was 
too  late  to  challenge  the  array  after 
challenging  the  polls.  id. 


2.  As  to  the  S.  Co.  the  amended  and 
supplementfd  bill  is  an  original  bill. 

id. 

8.  A  corporation  can  have  no  citizen- 
ship or  inhabitanc}'  out  of  the  State 
by  which  it  was  created,  and,  under 
g  11  of  the  Judiciary  Act  of  Septem- 
ber 24th,  1789,  (1  U,  8.  Stat,  at 
lAxrge,  78,)  cannot  be  made  a  party 
to  a  civil  suit,  in  a  Circuit  or  District 
Court,  by  original  process,  in  any 
other  District  than  a  District  of  the 
State  by  which  it  was  created.      id. 


See  Trial,  1. 

L 

LACHES. 
See  Admiralty,  6. 

LEGISLATURE. 
See  Corporation,  4  to  14. 
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LEX  LOCI. 


See  Bank,  3. 


LIEN. 

1.  Where  supplies  are  furnished  to  a 
vessel  in  a  foreign  port,  on  the  order 
of  a  person  who  is  in  the  actual  com- 
mand and  possession  of  her,  as  mas- 
ter, by  a  person  who  has  no  notice 
of  any  circumstances  to  raise  a  sus- 
picion as  to  the  authority  of  such 
master,  a  lien  on  the  vessel  is  cre- 
ated, even  as  against  a  former  owner 
of  the  vessel  who  ckims  that  she 
was  sold  in  fraud  of  his  rights,  and 
that  the  purchaser  at  such  sale  placed 
such  master  in  command  of  her. 
The  Sarah  Harris,  608 


2.  A  New  Jersey  corporation  owned  a 
steamboat  which  was  enrolled  in  the 

:  port  of  New  York.    She  ran  as  a 
passenger  boat  between  the  city  of 
New  York  and  Long  Branch,  in  New 
Jersey,  making  several  trips  a  day 
each  way.   (Supplies  of  food  were  fur- 
nished to  her  in  New  York,  on  her 
credit,  such  supplies  not  being  abso- 
lutely necessary  for  the  passengers 
or  crew,  but  being  userul  and  con- 
venient.    Some  of  the  food  was  con- 
sumed   by    the    employees    of   the 
vessel,  but  the  larger  part  was  dis- 
pensed at  a  restaurant  on  board,  to 
passengers,  who  paid  for  what  they 
ordered :  Ildd, 

(1.)  The  enrolment  of  the  vessel 
at  New  York  did  not  make  her  a 
domestic  vessel  there,  but  she  was  a 
vessel  in  a  foreign  port,  while  in  New 
York,  because  her  owner  did  not  re- 
side at  New  York; 

(2.)  There  was  sufficient  necessity 
for  the  supplies  to  furnish  a  basis 
for  a  lien  on  the  vessel,  and  the  fact 
that  they  w^re  dispensed  to  passen- 
gers from  a  restaurant  furnishes  no 
ground  for  alleging  that  such  neces- 
sity did  not  exist ; 

(8.)  A  lien  on  the  vessel  for  such 
supplies  was  created.  The  Flymouth 
Rock,  605 


See  Bankhuptct,  18  to  26. 
Judgment. 
Wharfage. 


LIFE  INSURANCE. 

1.  A  policy  of  life  iusurance  by  a  com- 
pany, on  the  life  of  S.,  declared  that 
it  was  issued  and  accepted  upon  the 
express  conditions,  that    it    ''shall 
not  take  effect  until  the  advance  pre- 
mium hereon  shall  have  been  paid 
during  the  lifetime  of   the    person 
whose  life  is  hereby  insured ;  that  no 
premium,  or  instalment  of  premium, 
hereon,  siiall  be  considered  as  paid, 
unless  a  receipt  shall  have  been  given 
therefor  at  the  time  of  payment,  duly 
signed  by  the  president  or  secretary 
of  said  company ;  that  no  agent  of 
the  company  shall  make  any  contract 
binding  the  company,  nor  alter  or 
change  any  condition  of  the  policy, 
nor  waive' forfeiture  of  this  policy.'' 
The  policy  was  put  into  the  hands  of 
S.,  by  an  agent  of  the  company,  who 
informed  S.,  at  the  time,  that  there 
was  no  hurry  about  his  paying  the 
premium.    Thereafter,  S.  died,  still 
retaining  the  policy,  but  without  hav- 
ing paid  the  premium,  and  without 
any  receipt  for  the  premium  having 
been  given  to  him :  Heli, 

(1.)  It  is  to  be  inferred,  from  the 
fact  that  S.  retained  the  policy,  with- 
out  objection,  that  he  accepted  its 
terms  and  provisions ; 

(2.)  The  premium  was  not  paid,  as 
between  S.  and  the  company ; 

(3.)  The  agent  attempted  to  g^ve  a 
credit  to  S.  for  the  amount  of  the 
premium,  in  violation  of  the  condi- 
tions of  the  policy ; 

(4.)  The  attempted  waiver  by  the 
agent  was  not  effectual,  and  the  policy 
never  took  effect  Davis  v.  Maasn- 
ehusetts  Mutual  Ufe  Ins.  Co.,        462 


M 


MARRIED  WOMAN. 

1.  A  woman  married  in  Connecticut, 
in  1864,  executed  there,  in  1868,  a 
promissory  note,  which  was  made 
and  signed  by  her  alone.  The  con- 
sideration for  the  note  was  the  sale 
to  her,  by  the  payee,  of  some  shares 
of  stock  in  a  corporation.  At  the 
time  of  her  marriage  she  had  real 
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and  personal  property,  part  of  the 
latter  consisting  in  stocks  of  corpora* 
tions,  some  of  which  were  sold  after 
her  marriage,  and  the  proceeds  were 
reinvested  in  other  stocks,  both  be> 
fore  and  after  the  note'  was  executed, 
so  that  the  value  of  the  property 
was  not  diminished.  The  shares  of 
stock  purchased  or  subscribed  for 
were  issued  to  her  ia  her  own  name, 
and  the  subscriptions  therefor,  when 
made,  were  taade  by  her  hn^tband 
acting  as  her  attorney.  There  was 
no  settlement  to  her  separate  use  of 
the  property  she  owned  at  her  mar- 
riage, nor  had  any  of  her  after  *ac- 
quired  property  been  conveyed  to 
her  in  consideration  of  her  personal 
services  during  coverture.  In  a  suit 
at  law  brought  against  her  to  re- 
cover the  amount  of  the  note :  Held^ 
that,  at  the  time  of  the  execution  of 
the  note,  she  had  separate  property, 
under  the  statutory  system  of  Connec- 
ticut in  regard  to  the  property  of 
married  women,  which  was  intended 
to  be,  and  was,  bound  by  her  con- 
tract, and  that  the  plaintiff  was  en^ 
titled  to  recover.     WilliairM  v.  King, 

282 

2.  Under  an  Act  passed  in  Connecticut, 
in  1872,  a  married  woman  may  be 
sued  at  law  for  a  cause  of  action  on 
which  she  would  previously  have 

been  liable  in  equity.  id. 

• 

8.  Where  a  married  woman  who  has  a 
separate  estate  enters  into  a  contract 
for  its  benefit,  or  for  her  exclusive 
benefit,  it  will  be  presumed  that  such 
contract  was  made  upon  the  credit  of 
her  estate.  id, 

4.  A  debt  contracted  for  the  purchase 
of  property  which  goes  into  the 
actual  or  constructive  possession  of 
the  purchaser,  is  a  debt  contracted 
for  the  benefit  of  his  estate.  id, 

6.  The  statute  of  Connecticut  in  regard 
to  the  personal  property  of  married 
women,  construed.  id. 

6.  "Whether  real  estate  in  Connecticut, 
conveyed  to  a  married  woman  with- 
out words  indicating  that  it  was 
conveyed  to  her  sole  use,  is  to  be 


considered   as   her   separate   estate,. 
qitert,  id. 

See  Paety,  2. 


MARSHAL. 

1.  Under  g  829  of  the  Revised  Statutes, 
which  provides,  that,  "  when  the 
debt  or  claim  in  Admiralty  is  settled 
by  the  parties  without  a  sale  of  the 
property,  the  marshal  shall  be  en- 
titled to  a  commission,"  the  marshal 
is  entitled  to  duch  commission,  in  a 
suit  in  rem,  against  a  vessel,  if  process 
is  issued,  and  a  bond  to  the  marshal 
is  given  under  the  Act  of  March  8d, 
1847,  (9  U.  S.  Stat,  at  Large,  181,) 
(now  §941  of  the  Revised  Statutes.) 
although  the  service  of  the  procesa 
is  waived,  and  the  vessel  is  not 
actuallyr  seized  under  the  process, 
T?ie  City  of  Washington,  410 

2.  Under  said  §  829,  where  the  amount 
of  a  final  decree  is  paid  before  exe 
cution,  the  debt  or  claim  is  "  settled. 

id. 


i> 


MASTER. 


See  Lien,  1 . 


MORTGAGE. 

1.  In  directing  the  order  of  distribu- 
tion, in  a  foreclosure  suit,  of  tho 
proceeds  of  the  sale  of  the  i*oad  and 
other  property  of  a  railroad  corpora- 
tion, mortgaged  by  it  to  trustees. to 
secure  the  principal  and  interest  due 
on  registered  and  coupon  bonds,  it 
was  provided,  that  unpaid  coupons 
or  interest  belonging  to  a  class  in 
which  a  part  of  the  coupons  or  of 
the  interest  had  been  paid,  should 
be  paid  before  coupons  or  interest 
falling  due  at  a  later  period,  and 
before  the  principal  of  any  of  the 
bonds;  and  that  coupons  detached, 
and  in  the  hands  of  others  than  the 
holders  of  the  bonds  from  which  they 
were  detached,  should  be  paid  before 
such  bonds.     Stevens  v.    H,     Y,    ^ 

Oswego  Midland  It,  R,  Co,,  412 

2.  The  mortgage  provided,  that,  after 
default,  the  mortgagees  should  sell 
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80  much  of  the  mort^faged  property 
as  should  **  be  necessary  to  pay  and 
discharge  the  principal  and  interest, 
according  to  the  tenor  thereof,**  of 
all  the  bonds  issued,  and  there  was 
no  proyi.^ion  in  the  mort^^flge  for  a 
pro  rata  dividend  of  the  proceeds  of 
sale  among  all  the  bonds  and  their 
accrued  interest.  id. 

See  Admiralty,  5. 

Bankruptcy,  18  to  25. 

MUNICIPAL  CORPORATION. 

1.  A  statute  of  New  York  which  au- 
thorized a  town  to  loan  its  credit  in 
aid  of  a  railroad  corporation,  by 
issuing  itfi  bonds,  prohibited  the  mak- 
ing of  the  loan  except  on  the  condi- 
tion that  the  written  consent  of  a 
majority  of  tlie  taxpayers,  represent- 
ing a  majority  of  the  taxable  prop- 
erty of  the  town,  should  first  be  duly 
acknowledged  and  recorded,  together 
with  a  copy  of  the  assessment  roll  of 
the  town,  in  the  office  of  the  county 
clerk,  and  it  made  such  record  evi- 
dence, in  any  Court,  of  the  facts 
therein  recited.  The  requisite  num- 
ber of  consents  were  not  obtained, 
and  no  consents  were  recorded  in  the 
clerk's  office.  Coupon  bonds  were, 
nevertheless,  issued  by  commission- 
ers specially  charged  by  the  statute 
with  that  duty,  and  the  bonds  re- 
cited that  they  were  issued  pursuant 
to  law.  In  a  suit  against  the  town, 
to  recover  the  amount  of  unpaid  cou> 
pons,  which,  with  the  bonds  with 
which  they  were  issued,  were  pur- 
chased by  the  plaintiff's  assignor,  in 
good  faith,  before  such  coupons  ma- 
tured: ffeld, 

(1.)  That  the  plaintiff  need  not  prove 
that  the  bonds  were  issued  in  com- 
pliance with  the  conditions  and  lim- 
itations imposed  by  the  statute. 

(2.)  That  the  riffht  to  recover  could 
not  be  defeated  by  proof  that  such 
conditions  and  limitations  were  not 
complied  with.  MiUer  r.  Town  of 
Berlin,  245 

2.  When  a  municipal  corporation  has 
power,  under  any  circumstances,  to 
issue  negotiable  securities,  a  bona  fide 
holder  of  them  has  a  right  to  pre- 
sume that  they  were  issued  under  the 


circumstances  which  gave  the  requi- 
site authority.  .  id. 

3.  A  bona  fide  purchaser  of  such  bonds 
is  not  bound  to  look  further,  when 
they,  on  their  face,  import  a  compli- 
ance with  the  law  under  which  they 
were  issued.  to. 

4.  There  is  no  distinction,  in  this  re- 
spect, between  boods  issued  by  offi- 
cers of  the  municipality  having  gen- 
eral powers  to  represent  it  in  its 
fiscal  transactions,  and  bonds  issaed 
by  officers  acting  under  a  special 
power  ill  the  particular  transaction. 

id. 

6.  A  street  50  feet  in  width  was  laid 
out  by  the  proper  authority  through 
the  land  of  C,  and  the  damages  to 
C.  were  assessed.  Such  damages  in- 
cluded remuneration  for  the  land 
taken,  for  the  deprivation  of  any 
right  or  privilege  attached  to  it,  and 
for  the  damage  done  by  the  lay  out 
to  the  land  connected  with  that 
which  was  covered  by  the  street.  A 
street  of  50  feet  in  width  was  a  fit 
and  proper  width  for  the  public  ne- 
cessities at  the  locua  in  quo,  the 
grade  was  a  proper  grade,  and  too 
much  earth  was  not  excavated.  But, 
the  public  officers  charged  with  doin^ 
the  work  cut  the  land  at  the  extreme 
sides  of  the  street  perpendicularly, 
in  a  manner  which  would  cause  the 
adjoining  land  of  C.  to  cave  into  the 
street,  and  subject  him  to  expense 
and  damage.  On  a  bill  filed  by  C. 
to  restrain  such  officers  from  excavat- 
ing in  such  manner,  on  the  ground 
that  they  were  doing  the  work  with- 
out reasonable  care,  because  they 
were  not  either  providing  a  proper 
slope  in  the  50  feet  width,  or  build- 
ing a  retaining  wall  in  such  width  at 
their  own  expense:  Held,  that  they 
had  the  right  to  excavate  iu  such 
manner.     Gheever  v.  Shedd,  258 

6.  In  the  absence  of  statutory  provis- 
ions, a  municipal  corporation  or  its 
agents  are  not  liable  for  the  conse- 
quential damage  which  is  necessarily 
done,  in  the  exercise  of  reasonable 
care,  to  adjoining  land  not  taken  for 

{)ublic  use,  in  the  execution  of  a  pnb- 
ic  work  imposed  by  the  Legislature 
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upon  the  corporation,  for  the  public 
benefit.  id, 

7.  A  mnnicipal  corporation  may  grade 
and  change  the  grade  of  atreeta,  from 
time  to  time,  when  it  is  necesaary  eo 
to  do,  without  protecting  the  earth 
or  embankments  of  the  adjoining 
proprietors,  and  is  not  liable  for  the 
consequential  damage  caused  to  them 
in  adapting  their  land  to  the  grade 
and  protecting  it.  id, 

8.  A  municipal  corporation  is  not  lia- 
ble to  an  injured  party,  for  the  neg- 
ligence of  its  mayor  and  its  police 
officers,  who  haye  sufficient  power 
and  ability  to  preserve  the  peace  and 
protect  property,  in  not  discharging 
the  duty  of  protecting  private  prop- 
erty against  a  known  violation  of 
law.    Bart  v.  City  of  Bridgeport,  289 

9.  The  distinction  pointed  out  between 
the  public,  governmental  duties  of  a 
municipal  corporation  and  its  private 
or  corporate  duties.  id, 

10.  A  municipal  corporation  is  not 
liable  for  the  unlawful  acts  of  its 
officers,  committed  vUra  vires,  and 
not  colore  officii,  in  the  known  and 
wilful  violation  of  law.  id, 

11.  By  a  statute  of  New  York,  the 
county  judge  was  authorized,  on  a 
petition  by  a  specified  number  of 
tax-payers,  to  ascertain,  by  judicial 
inquiry,  whether  the  majority  of  the 
tax-payers  of  a  town,  in  number  and 
in  taxable  property,  desired  the  town 
t«  issue  its  bonds  in  aid  of  a  railroad 
company,  and,  if  he  ascertained  such 
to  be  the  case,  he  was  authorized  to 
appoint  three  commissioners  to  exe- 
cute and  issue  bonds  in  behalf  of  the 
town,  and  invest  them  in  the  stock 
or  bonds  of  the  company.  On  a  pe- 
tition and  proofis,  the  county  jud^e 
adjudged  that  the  bonds  should  be 
is:4ued  by  a  town,  and  appointed 
commissioners  to  do  so.  Opposing 
tax-payers  obtained  a  writ  of  certio- 
rari for  the  review  by  the  Supreme 
Cuurt  of  the  State  of  the  decision  of 
the  county  judge.  After  the  writ 
had  been  issued,  and  the  commis- 
sioners and  the  company  had  had 
notice  of  it,  they  executed  the  bonds 

VOL.  XIII. — 38    . 


and  delivered  them  to  the  company. 
The  Supreme  Court  reversed  the 
judgment.  The  bonds  had  interest 
coupons,  and  B.  subsequently  brought 
suit  against  the  town  on  some  of  the 
coupons.  It  did  not  appear  how  he 
acquired  title  to  the  coupons,  or 
whether  he  ever  owned  the  bonds 
to  which  the  coupons  belonged,  al- 
though it  appeared  that  he  had  the 
coupons  in  his  possession  before  they 
fell  due :  Held,  that  he  was  not  en- 
titled to  recover.  Bailey  v.  Town  of 
Laiuing,  424 

12.  The  issue  of  the  certiorari  sus- 
pended the  operation  of  the  judgment, 
and  the  company  acquired  no  title  to 
the  bonds,  which  they  could  enforce 
as  against  the  town.  id, 

18.  It  appearing  that  the  bonds  were 
issued  in  fraud  of  the  rights  of  the 
town,  the  burden  was  upon  B.  to 
show  that  he  was  a  purchaser  of  the 
coupons  in  good  faito  and  for  value. 

id, 

14.  But,  certain  of  the  bonds,  with 
their  coupons,  having  come  into  the 
hands  of  E.,  as  a  holder  of  them  for 
value,  before  maturity,  and  then  hav- 
ing passed  to  S.,  it  was  heid,  that  8. 
was  entitled  to  recover  in  a  suit  on 
some  of  such  coupons,  against  the 
town.  id, 

16.  Various  defences  overruled,  as 
against  S.,  as  a  bona  fide  holder,    id, 

16.  The  reversal  of  the  judgment  of 
the  county  judge  could  not  invalidate 
the  title  of  a  b<!na  fide  purchaser,  id, 

17.  A  statute  validated  the  action  of 
commissioners  in  issuing  the  bonds 
of  a  town  in  aid  of  a  railroad  com- 
pany, and  in  exchanging  them  for 
the  stock  of  the  company,  and  de- 
clared that  no  bonds  held  by  any 
person  "  in  good  faith  or  for  a  valu- 
able consideration,"  should  be  void 
or  voidable  by  reason  of  any  defect 
or  omission  in  the  consents  of  the 
tax-payers,  but  that  the  bonds  should 
be  as  valid  as  if  such  defect  or  omis- 
sion had  not  occurred,  provided  that 
any  exchange  of  the  bonds  for  such 
stock  was  taade  at  the  par  value  of 
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the  bonds.  Certain  of  the  bonds 
had  been  exchanged  for  stock  of  the 
company  at  par  Talne.  Afterwards 
they  were  sold  at  a  disooont  to  A.. 
who  sold  them  to  T.  He  owned 
them  when  the  legalizing  Act  was 
passed,  and  subsequently  detached 
certain  coupons  from  them,  and  sold 
such  coupons  to  G.  In  a  suit  by  C, 
to  recoTer  the  amount  of  such  cou- 
pons, against  the  town:  Jltld^ 

(1.)  The  LegisUture  had  power  to 
yalidate  the  bonds ; 

(2.)  The  fact  that  the  bonds  stated, 
upon  their  face,  that  they  were  issued 
in  exchange  for  stock,  while  the  orig- 
inal statute  only  authorized  them  to 
be  negotiated  for  cash  and  at  par 
value,  did  not  affect  the  position  of 
C,  as  a  holder  in  good  faith,  of  the 
coupons,  he  being  a  purchaser  of 
them  for  yalue,  nor  was  such  posi- 
tion affected  by  the  fact  that  C,  when 
he  bought  the  coupons,  was  aware 
that  the  town  contested  its  liability 
upon  the  bonds ; 

(8.)  The  legiiliziDg  Act  validated  all 
bonds  that  were  originally  exchanged 
at  par  value  for  the  stock,  unless  the 
subsequent  purchaser  of  them  had 
notice  of  the  illegality  in  their  issue, 
and  did  not  part  with  value  on  his 
purchase.  Cooper  v.  Town  of  Thomp- 
son, 434 

See  O)N8TiTUTi0NAL  Law,  4. 


N 

NAVIGATION. 
See  Collision. 


NEW  TRIAL. 

1.  A  paymaster  in  the  army  speculated 
in  Htocks,  employing  the  defendants 
as  his  brokers.  To  make  good  his 
losses,  and  pay  his  obligations  to  the 
defendants,  he  embez^ed  funds  of 
the  United  States,  intrusted  to  him, 
and  remitted  to  the  defendants  at 
least  1358,000  of  Government  funds, 
of  which  sum  at  least  $98,000  had 
been  sent  in  his  official  checks  upon 
the  assistant  treasurer  of  the  United 


States,  in  the  city  of  New  York,  pay- 
able to  the  order  of  the  defendants, 
and  tlie  residue  in  currency,  or  in 
checks  on  private  bankers  or  on  na- 
tional banks.  This  suit  was  brought 
to  recover  the  amount  so  reoeived  by 
the  defendants,  on  the  ground  that 
they  knew  that  the  money  was  the 
money  of  the  Government,  and  bad 
been  improperly  used,  or  that  they 
received  the  money  with  notice  of 
facts  from  which  they  could  only 
properly  infer  that  the  paymaster 
was  unlawfully  expending  the  funds 
of  the  Government  in  payment  of  his 
private  debts.  The  jury  found  for 
the  defendants.  On  a  motion  for  a 
new  trial,  made  by  the  plaintiffs,  on 
the  ground  that  the  verdict  was  so 
against  the  evidence,  or  against  the 
weight  of  evidence,  that  it  was  ap- 
parent that  the  jury  were  Influenced 
by  mistake,  sympathy  or  prejudice : 
Heldj  that  the  motion  must  be  grant- 
ed.  United  States  v.  Folhamvs,     200 

2.  The  motion  would  not  be  granted  if 
the  claim  were  solely  for  the  amount 
sent  otherwise  than  m  official  checks. 

id, 

3.  The  jury  were  properly  charged, 
that,  where  a  trustee  delivers,  in 
payment  of  his  individual  debt, 
property  which  is  stamped  with  the 
insignia  of  ownership  as  trustee,  the 
creditor  takes  the  property  with  no- 
tice of  the  trust,  and  at  his  peril,  if 
he  does  not  make  suitable  inquiry  as 
to  the  right  of  the  trustee  thus  to 
dispose  of  the  property.  id. 

4.  The  defendants,  in  explanation,  gave 
evidence  that  their  business  was 
large,  and  that  their  time  was  so  en- 
grossed that  they  could  not  examine 
checks,  and  that  they  endorsed 
checks  without  looking  at  the  face  of 
the  check,  and  that,  therefore,  they 

.  did  not  know  that  these  were  sub- 
treasury  checks.  The  Court  was  of 
opinion  that  the  case,  so  far  as  it  con- 
cerned such  checks,  turned,  in  the 
minds  of  the  jury,  on  such  evidence, 
and  that  the  magnitude  of  the  amount 
involved  in  the  suit,  and  the  serious 
detriment  which  would  accrue  to  the 
defendants  from  a  verdict  against 
them,  while  such  a  verdict  would  be 
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t>f  very  sliglit  value  to  the  plaintiffs, 
in  conseqaence  of  the  insolyency  of 
the  defendants,  had  some  iDflaence 
on  the  minda  of  the  jury.  id. 

See  iNDiomnrT,  18. 


NUISANCE. 
See  Constitutional  Law,  4  to  8. 


PARTNERSHIP. 
See  Tbaok-mark,  6.  ** 

PARTY. 

1.  One  who  purchases  pendente  lite  the 
interest  oi  a  defendant  in  the  subject- 
matter  of  a  suit,  does  not  thereby  be- 
come a  necessary  party  to  the  suit ; 
and,  if  the  Court  has  no  jurisdiction  of 
him,  he  cannot  be  compelled  to  come 
in  as  a  party.     Myere  v.  Dcrr,        22 

2.  A  canal-boat,  wholly  owned  by  a 
married  woman,  was  injured  in  a  col- 
lision with  a  steamtug.  Her  husband 
filed  a  libel  in  rem,  in  his  own  name, 
as  owner,  against  the  tug,  to  recover 
the  damages  sustained.  At  the  time 
of  the  collision,  and  thereafter,  the 
libellant  and  his  wife  resided  in  New 
York.  On  the  trial,  the  wife  testi- 
fied as  a  witness  for  the  libellant, 
and  gave  material  evidence  to  sustain 
his  claim  for  damaees.  It  was 
ahown  that,  in  fiict,  the  action  was 
brought  by  and  with  the  assent  of 
the  wife :  Held,  that  the  wife  would 
be  equitably  estopped  from  bringing 
another  suit,  and  that  this  suit  could 
be  maintained.     The  TMie,  514 

See  Jurisdiction,  3. 
Praoticb,  1. 


PATENT. 

1.  Patents  Generally,  (1  to  9.) 

2.  Invention. 

5.  Novelty,  (10.) 


4.  Abandonment,  (11.) 
6.  Specification. 

6.  Assignment,  (12  to  15.) 

7.  Licen'*e. 

8.  Reissue,  (16.) 

9.  Extension,  (17.) 

10.  Infringement,  (18  to  21.) 

11.  Injunction,  (22  to  26.) 

12.  Particular  Patents. 

(1.)  Stover— Planing  machine,  (27 
to  81.) 

(2.)  Boomer    and    Boschert — 
Cheese  press,  (82  to  85.) 

(8.)  Carstaedt^Loom,  (86  to  41.) 

(4.)  Arnold^Huffle,  (42  to  50.) 

(5.)  Mulford    and    others— Chain, 
(51  to  54.) 

(6.)  Decker — Billiard  table  cush- 
ion, (65  to  57.) 

(7.)  Green — ^Driven  well,  (68    to 
64.) 

(8.)  Earle— Steam  gauge  cock,  (66 
to  68.) 

(9.)  Weston— Pulley  block,  (69.) 

1.  PcUente  GeneraUy, 

1.  English  letters  patent  were  granted 
to  W.,  April  26th,  1869,  and  pub- 
lished  October  22d,  1869.  He  ap- 
plied for  a  patent  in  the  United 
States,  for  the  same  invention,  in 
1866,  and  it  was  granted  to  him 
August  6th,  1867:  Held,  that  the  lat- 
ter patent  would  expire  October  22d, 
1876,  17  years  from  the  publication 
of  the  English  patent,  and  not  before. 
WeetwiY,  WhiUy  864 

2.  The  effect  of  the  1 6th  and  17th  sec- 
tions of  the  Act  of  March  2d.  1861, 
(12  U,  S,  StaL  at  Large,  249,)  upon 
the  6th  section  of  the  Act  of  March 
8d,  1889,  (5  Id.,  864,)  was  to  give  to 
an  American  patent  a  duration  of  17 
years  from  the  date  of  a  foreign 
patent  previously  granted  to  the 
patentee  for  the  same  invention,    id 

8.  The  fact  that  a  patent  has  been  is- 
sued by  the  United  States  for  an  in- 
vention, does  not,  of  itself,  prove  the 
introduction  of  the  invention  into 
public  and  common  use  in  the  United 
States.  t^. 

4.  The  owner  of  a  useful  invention  hafl 
the  right  to  sell  it  to  all  who  will 
purchase,  subject  only  to  restraint 


696 


INDEX. 


from  some  party  haying  a  conflicting 
patent.  He  holds  the  right  from  the 
general  law  of  the  land,  and  needs  no 
Act  of  Oongrese  to  enable  him  to 
make  or  Tend  bis  article,  and  obtains 
no  snch  right  from  Congress.  He 
obtains  from  the  patent  laws  only 
the  power  to  restrain  another  from 
unlawfully  making,  usin^  or  vending 
his  invention.  (MluUAdMfg  Co,  v. 
Goodyear  Dental  VuleaniU  Co.,     875 

6.  Ininries  to  the  trade  or  profits  or 
business  of  a  manufacturer  do  not  fall 
within  the  preventive  scope  of  the 
patent  laws,  but  only  injuries  to  the 
right  of  the  patentee  to  exclude 
others  from  the  manufacture,  use,  or 
sale  of  the  article  for  which  he  has 
a  patent.  id, 

6.  A  junior  private  patentee,  who  al- 
leges that  bis  patent  does  not  conflict 
with  a  prior  patent^  and  asks  the 
Court  so  to  adjudge,  cannot  sustain  a 
bill  asking  the  Court  to  decide  that 
the  plaintiff  and  his  licensees  are  not 
infringers  of  the  defendant's  patent. 

id, 

7.  A  suit  in  effect  to  limit  a  patent,  or 
to  declare  that  it  dees  not  extend  to 
a  certain  class  of  cases,  and,  pro  tatUo, 
to  have  it  adjudged  void,  can  only  be 
sustained  by  the  Attorney  General, 
in  behalf  of  the  United  Stoles.       id, 

8.  A  patentee  has  the  right  to  sue  any 
one  of  several  alleged  infringers  of 
the  patent,  and  to  omit  others,  in  his 
discretion.  He  cannot  be  compelled 
to  enforce  his  right,  against  his  wish. 

id, 

9.  A  junior  patentee  or  an  alleged  in- 
fringer cannot  reverse  this  position, 
and,  by  making  the  elder  patentee  a 
defendant,  compel  him  to  assert  his 
rights  as  against  him.  id, 

2.  InvenHon, 

See  30,  51,  62. 

8.  Novelty, 

10.  A  chance  operation  of  a  principle, 
unrecognized  by  any  one  at  the  time, 
and  from  which  no  information  of  its 


existence,  and  no  knowledge  of  a 
method  of  its  employment,  is  derived 
by  any  one,  if  proved  to  hare  oc> 
curred,  will  not  be  sufficient  to  defeat 
the  claim  of  him  who  first  discovers 
the  principle,  and,  by  putting  it  to  a> 
practical  and  intelligent  use,  first 
makes  it  avulable  to  man.  Andrewt 
V.  Carman,  807 

See  11,  81,  88,  51,  62,  65  to  67, 
61,  67. 

4.  Ahandonment. 

11.  In  December,  1859,  W.  filed  n. 
caveat,  which,  by  renewal,  was  in 
force  until  December,  1861.  In 
January,  1861,  D.  obtained  a  patent 
for  the  same  invention,  W.  not  hav- 
ing been  notified  of  D.'s  application. 
In  December,  1861,  W.  applied  for  a 
patent,  which  was  rejected  because 
of  D/s  patent  in  July,  1862,  W., 
who  had  been  in  England  nnce  1858,. 
first  heard  of  such  rejection.  In 
July,  1868,  his  attorneys,  who  were 
also  D.'s  attorneys,  obtoioed  a  dec- 
laration of  interference,  but  gave  no 
notice  of  it  to  W.,  and  the  matter 
was  decided  in  favor  of  D.,  by  de- 
fault, but  W.  was  not  notified  of  the 
result  In  July,  1865,  such  attor- 
neys applied  for  a  second  interfer- 
ence, which  was  declared  in  Novem- 
ber, 1865.  In  July,  1866,  W.  re- 
turned from  abroad,  and  employed 
other  counsel,  but  no  testimony  was 
was  taken  on  the  part  of  W.,  and  the 
matter  was  decided  in  &vor  of  D., 
by  default  In  October,  1866.  W. 
withdrew  his  application  of  Decem- 
ber, 1861,  with  the  intention  and  for 
the  purpose  of  filing  a  new  applica- 
tion, which  was  done  in  December, 
1866.  In  January,  1867,  a  new  in- 
terference was  declared,  which,  in 
June,  1867,  was  decided  in  favor  of 
W.  W  hen  the  first  two  interferences 
were  applied  for  W.  was  detoined  in 
England  by  a  writ  of  ne  ezeaf,  and 
was  not  aware  that  his  attorneys 
were  D.'s  attorneys.  Articles  con- 
taioing  the  patented  invention  were 
made  and  sold  by  others  than  W.  in 
1863,  1864  and  1865:  ffeld,  that 
the  application  of  1866  was  inten- 
tionally in  continuation  of  the  prior 
application;  that  W.  had  not  oeen 
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guilty  of  laches;  that  he  had  not 
AbandoDed  his  application  or  his  in- 
Tention ;  and  that  such  public  use  of 
the  invention  did  not  avoid  the 
patent     Weston  v.  White,  447 

See  63,  64. 

6.  Speeificalion. 

See  28,  Z1,  88,  68, 54,  61,  62,  66. 

6.  AanffnmetU, 

12.  K.,  the  patentee  and  owner  of  let- 
ters patent,  agreed  with  M.,  shortly 
before  the  patent  expired,  that  he 
would  apply  for  its  extension,  and 
assign  the  extenuon,  if  obtamed,  to 
M.,  and  M.,  in  consideration,  paid 
to  R.  $500,  and  agreed  to  pay  him 
$1,500  more  on  receiving  such  as- 
signment, and  also  the  expenses  paid 
by  K.  in  procuring  the  extension. 
B.  died  without  ap^ying  for  the  ex- 
tension, and  left  a  wUl  appointing  his 
wife  his  sole  executrix,  and  making 
her  and  his  daughter  the  sole  bene£ 
ciariea  The  will  was  probated  in 
Massachusetts.  Afterwards,  a  cor- 
poration, by  assignment  from  M., 
acquired  his  rights  under  said  agree- 
ment. Thereafter,  the  widow,  as 
executrix,  and  acting  in  the  interest 
of  the  corporation,  applied  for  and 
obtained  an  extension  of  the  patent, 
the  corporation  paid  her  the  $1,500, 
and  she  executea  to  it  an  assignment 
of  the  extended  term,  which  assign- 
ment was  recorded.  The  assignment 
was  not  made  under  an  order  of  the 
Probate  Court,  and  the  daughter  did 
not  assent  to  it.  In  the  assignment 
the  widow  was  described  as  admin- 
istratrix, and  conveyed  her  interest 
as  administratrix.  After  the  record- 
ing of  the  assignment,  she  resigned 
her  trust  as  executrix,  and  one  I.  was 
Appointed  administrator  with  the 
will  annexed,  and  he,  as  such,  con- 
veyed to  the  plaintiffs  the  tiUe  on 
which  this  suit  was  brought:  Held, 
(1.)  That  the  corporation  became 
the  equitable  owner  of  the  patent, 
and  the  plainti£b  had  constructive 
notice  of  such  equity,  by  the  record- 
ing of  the  assignment  from  the 
widow,  before  they  procured  the  as- 
aignment  from  I.,  and  were  not  bona 


fide  purchasers ;  that,  as  against  the 
plaintiffs,  the  corporation  was  en- 
titled to  a  specific  performance  of 
the  agreement  to  assign;  and  that, 
therefore,  it  was  not  material  whether 
the  afisifnment  from  the  widow  was 
invalid,l)ecause  made  by  her  as  ad- 
ministratrix and  not  as  executrix ; 

(2.)  That  the  assignment  from  the 
widow  was  valid,  although  made  by 
her  as  administratrix ; 

(8.)  That  the  sale  was  not  invalid 
because  made  without  an  order  of 
the  Probate  Ck>urt,  although  there 
was  a  statute  of  Massachusetts  pro- 
viding that,  on  application,  the  Pro- 
bate Court  might  order  a  sale  of 
personal  estate,  inasmuch  as  there 
was  no  provision  precluding  a  sale 
without  such  order ; 

(4.)  That  it  was  not  necessary  the 
daughter  should  have  joined  in  the 
assignment,  or  assented  to  it.  Nevy- 
dty.  West,  114 

18.  An  assignment  recited  the  granting 
of  a  patent  to  H.,  the  assignor,  and 
its  reissue,  and  that  E.  *'  is  desirous 
of  acquiring  all  my  right,  title  and 
interest  therein,  in  accordance  with 
the  terms  and  conditions  of  a  certain 
deed  of  trust  executed  by  him,"  and 
then  conveyed  to  K.,  in  trust,  **  all 
my  right,  title  and  interest  of,  in 
and  to  the  aforesaid  reissued  letters 
patent  and  the  invention  thereby 
secured."  Afterwards,  K.  gave  a 
license  to  W.,  which  recited  that 
both  of  the  patents,  and  the  inven- 
tion secured  thereby,  had  been  as- 
signed, in  trust,  to  K.,  "for  and  dur- 
ing the  unexpired  term  for  which 
the  same  have  been  granted,  and  for 
and  during  any  and  all  terms  to 
which  they  or  either  of  them  may  be 
extended,"  and  then  granted  to  W.  a 
license  under  both  of  the  patents, 
"  the  same  to  be  exercised  during  the 
unexpired  terms  for  which  the  said 
patents  are  granted,  and  may  be 
hereafter  extended."  Afterwards,  the 

Eatent  was  extended :  Held,  that  the 
cense  to  W.  expired  with  the  orig- 
inal term  of  the  patent.  Waterman 
V.  WaUace,  128 

14.  E.  obtained,  by  the  assignment  to 
him,  only  the  interest  of  H.  for  the 
original  term.  id. 
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16.  An  afleignmoDt  of  "tbe  invention," 
after  a  patent  has  been  issued,  with- 
ont  any  other  lanfpia|2:e  to  indicate 
the  intention  of  the  parties,  does  not 
import  a  conveyance  of  the  right  to 
an  extended  term.  id. 

SeeS6. 

7>  JJictfue. 
See  13,  42  to  60. 

8.  Reinue. 

16.  After  a  bill  in  equity  had  been 
filed  for  the  infringement  of  a  patent 
for  an  invention,  the  patent  was  sur- 
rendered, and  a  reissued  patent  -was 
granted.  The  plaintiff  then  moved 
K>r  leave  to  file  a  supplemental  bill 
founded  on  the  reissued  patent  and 
for  an  inj nn etion :  Heldy  that  the  m o- 
tions  must  be  denied,  on  the  ground 
that,  by  the  surrender  and  reissue, 
the  suit  was  at  an  end.  and  that  the 
plaintiff  must  proceed  by  original 
Dill  founded  on  the  reissued  patent. 
Fryy.  QuifUan,  206 

See  82  to  34. 

9.  Mcteruion. 

17.  W.,  during  the  first  term  of  a 
patent  for  a  folding  guide  for 
sewing  machines,  and  while  he  was 
the  sole  owner  of  such  patent,  and 
was  also  interested  in  the  sale  of 
certain  sewine  machines,  publicly 
authorized  alf  purchasers  of  such 
sewing  machines  to  use  such  folding 
guides  without  compensation.  S. 
owned  and  used,  during  such  first 
term,  126  of  such  sewing  machines, 
and  owned  and  was  using,  when  such 
first  term  expired,  66  of  such  folding 
^ides.  The  patent  was  extended: 
JIdd,  that  S.  had  a  right  to  continue 
to  use,  during  the  extended  term, 
such  identical  66  folding  guides. 
Wooster  v.  Sidenberg,  88 

See  12  to  16. 

10.  Infringement. 

18.  In  a  suit  in  equity  on  a  patent  for 
a  machine,  brought  by  B.  against  W., 


B.  obtained  a  decree  that  W.  had  in- 
fringed, by  making  and  selling  ma- 
chines, and  ordering  that  W.  account 
to  B.,  both  for  the  damages  B.  had 
sustained  and  fur  the  profits  W. 
had  made,  by  the  infringement,  and 
fixing  the  amount  of  such  damages 
and  profits  and  directing  the  mode  of 
payment  The  amount  was  paid. 
Among  the  machine*  embraced  in 
such  suit,  and  covered  by  such  de- 
cree, was  one  which  W.  had  sold  to 
B.  After  the  decree  was  made,  B. 
made  an  a$»reement  with  P.,  which 
was  claimed  by  P.  to  affect  the  rights- 
of  S.  in  respect  to  such  machine,  and 
P.,  as  owner  of  the  patent,  sued  S.,  in 
equity,  for  an  infringement  by  con- 
tinuing to  use  the  machine,  and  ap- 
plied for  an  injunction  to  restrain 
such  use :  Held,  that  the  application 
must  be  refused.  Perrigo  v.  Spauld- 
ing,  889 

19.  The  agreement  between  B.  and  P. 
could  not  affect  the  rights  of  S.    id. 

20.  S.,  by  means  of  the  decree  and  it8> 
payment,  acquired  the  right  to  use 
the  machine  until  it  should  be  inca 
pable  of  further  use.  id, 

21.  The  rules  stated,  as  to  when  a  re- 
covery by  a  patentee  against  an  in- 
fringer, and  its  payment,  will  carry  a 
right,  and  when  it  wUl  not.  tdL 

See  29,  SO,  86,  86,40,  41,  47,  65 
to  67,  68. 

11.  Injunction. 

22.  Where  a  party  was  convicted  of  a 
contempt  in  violating  an  injunction, 
but  it  appeared  that  he  acted  un- 
der competent  advice,  and  had  no  in- 
tention of  disobeying  the  order  of  the 
Court,  no  fine  was  imposed,  but  he 
was  ordered  to  pay  the  costs  of  the 
application  and  of  the  affidavits. 
Carstetedt  v.  United  SuUes  Corset  Co., 

871 

28.  Where  no  question  is  made  as  to  in- 
fringement or  priority,  or  as  to  the 
novelty  or  patentability  of  the  in- 
vention, and  where  the  public  gener- 
ally have  acquiesced  in  the  claim  of 
the  patentee  to  a  monopoly,  an  ad- 
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jadication  by  a  Court  of  law  or  equity 
is  nut  required  before  a  preliminary 
inju'  ctdon  will  be  granted.  We8t<m 
Y.  White,  447 

24.  A  junior  patent  was  issued  after  an 
interfereoce  had  been  declared  by 
the  Patent  Office  between  the  appli- 
cation for  it  and  a  senior  patent,  and 
a  decision  in  fayor  of  the  subsequent 
applicant.  The  owner  of  the  senior 
patent  then  filed  a  bill  against  the 
owner  of  the  junior  patent,  alleging 
the  conflict  of  the  patents,  and  that 
the  invention  covered  by  the  senior 
patent  was  prior  in  time,  and  that  the 
defendant  had  brought  suits  for  the 
infringement  of  his  patent,  and  pray- 
ing that  the  junior  patent  might  be 
cancelled,  and  thai,  pendente  lite,  such 
suits  on  it  might  be  enjoined.  A  pre- 
liminary injunction  to  that  effect 
being  applied  for :  Hdd,  that  it  could 
not  be  granted.  Asbestos  Fdting  Co, 
V.  U.  S.  Felting  Co.  458 

25.  The  fact  of  the  decision  on  the  in- 
terference is  sufficient  ground  for 
refusing  the  application.  id. 

26.  The  defendant  ought  not  to  be  re- 
strained from  bringing  suits  on  his 
patent,  before  that  patent  is  adjudged 
to  be  invalid.  id. 

See  16,  18,  85. 

12.  Particular  Patents. 

(1.)  Stover — Planing  Machine. 

27.  The  dd  claim  of  letters  patent 
granted  to  Henry  D.  Stover,  July 
28d,  1861,  for  an  ''improvement  in 
planing-machines,'*  namely,  "  The 
arrangement  of  matching  cutters,  to 
be  adjusted  both  laterally  with  each 
other,  and  vertically  upon  the  bed- 
piece,  essentially  as  described,  in 
combination  with  the  platen,  so  that 
the  planing  and  matching  of  the 
piece  may  both  proceed  at  the  same 
time,  or  either  the  planing  or  match- 
ing may  be  done  separately,  whether 
the  platen  be  made  movable  with  the 
piece  secured  thereupon,  or  the 
platen  be  fixed,  and  the  piece  be 
made  to  move  thereon,"  is  a  valid 
claim.     Stover  v.  Hoisted,  95 


28.  Although  lumber  can  not  be  match- 
ed upon  a  movable  platen  by  the 
machine,  because  the  matching  spin- 
dles project  through  apertures  in  the 
platen,  and  would,  when  in  a  position 
for  matching,  prevent  a  forward 
movement  of  the  platen,  yet,  as  the 
description  of  the  machine  in  the 
specincation  shows  that  no  such 
mechanical  impossibility  was  con- 
templated, the  claim  must  be  so 
construed  as  not  to  involve  such  im- 
possibility, id. 

29.  The  question  of  the  infringement  of 
said  8d  claim,  considered.  id. 

30.  Said  8d  claim  is  infringed  by  the 
devices  described  in  letters  patent 

f  ranted  to  Rufus  N.  Meriam,  Novem- 
er  6th,  1867,  for  "improvements  in 
planing  machines."  id. 

81.  Said  8d  claim  is  not  void  for  want 
of  novelty,  id. 

(2. )  Boomer  and  Boschert —  Cheese 
Press. 

82.  Letters  patent  were  granted  to 
George  B.  Boomer,  Rufus  £.  Bos- 
chert and  Thomas  G.  Morse,  Novem- 
ber 1st,  1870,  for  an  "  improvement 
in  cheese  presses."  They  were  re- 
issued to  Boomer  and  Boschert, 
January  28tb,  1878.  The  claim  of 
the  original  patent  was,  "  A  cheese 
press,  composed  of  the  double  frame 
A,  a.  A',  the  press  beam  B,  A,  H, 
sliding  standards  G,  G,  double  levers 
C,  C,  nuts  e,  and  the  screw  D,  with  a 
hand-wheel  F,  and  square  end  <f,  all 
constructed,  arranged  and  operating 
substantially  as  described.  The 
claim  of  the  reissue  was :  "  In  com- 
bination with  the  sliding  standards, 
supported  laterally  and  guided  in 
the  frame  of  the  press,  tne  double 
screw-shaft  supported  in  or  against 
the  sliding  standards,  substantially 
as  and  for  the  purpose  described." 
It  was  contended  that  the  reissued 
patent  was  for  a  different  invention 
from  the  original  patent,  because  the 
claim  of  the  leissue  did  not  include 
in  the  combination  the  press  boam, 
the  double  levers  and  the  nuts.  The 
invention  was  an  improvement  in  a 
press  in  which  double  levers  and  a 
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press  beam  were  necessary,  and  they 
were  fully  described  in  the  specifi- 
cation, and  the  only  ingredients 
which  entered  into  the  invention 
were  those  specified  in  the  claim  of 
the  reissue :  HeU  that  the  objection 
was  not  tenable.  Bowner  v.  United 
Power  Pten  Co.,  107 

88.  As  the  claim  of  the  reissue  em- 
braces the  improvement  invented, 
and  tlie  elements  of  the  invention  are 
operative  in  connection  with  the  me- 
chanism described  in  the  specifica- 
tion, the  claim  is  not  invalid  oecanse 
the  elements  specified  in  it  do  not,  of 
themselves,  accomplish  anything,   id, 

84.  The  reissue  is  not  invalid  for  want 
of  novelty.  id. 

85.  The  plaintifb,  after  bringing  this 
suit,  convoved  away  their  exclusive 
right  to  the  patent  for  all  of  the 
United  States,  except  the  New  En- 
gland States  and  Ohio,  reserving 
their  rights  "so  far  as  they  are  con- 
nected with  said  suit,  with  the  profits 
and  damages  therein,  and  the  right 
to  have  said  patent  declared  valid, 
and  for  an  injunction : "  Held,  that  the 
plaintiffe  reserved  no  right  to  dam- 
ages or  profits  for  infringements 
committed  after  the  conveyance,  and 
were  entitled  to  a  decree  for  the 
damages  and  profits  down  to  the 
time  of  the  conveyance,  but  not  to  an 
injunction.  %d, 

(8.)  Garstaedt^Loom. 

86.  The  first  and  third  claims  of  re- 
issued letters  patent  granted  to 
Hugo  Garstaedt,  November  19th, 
1872,  for  an  "improvement  in  take- 
up  mechanism  for  looms  for  weaving 
irregular  fabrics,"  the  original  patent 
having  been  granted  to  liim  March 
80th,  1869,  namely,  "(1.)  The  two 
rolls  B  and  C,  continuously  rotating 
at  a  suitable  distance  apart,  and  the 
series  of  sectional  rollers  or  wheels 
D,  mounted  and  operated  so  as  to  be 
pressed  wedgwise  between  them 
when  the  take-up  is  to  act,  all  sub- 
stantially as  and  for  the  purpose 
herein  set  forth;  (8.)  A  series  of 
needles,  k,  k,  in  combination  with  a 
take-up  composed  of  rollers  or  wheels 


D,  arranged  to  take  up  at  intervals 
<m  parts  of  the  work,  and  to  liberate 
other  parts,  substantial!}'  as  and  for 
the  purpose  herein  specified,"  are 
not  infringed  by  a  mechanism  in 
which  the  take-up  is  not  effected  by 
rollers  divided  in  sections,  and  in 
which,  although  the  effect  of  the 
take-up  is  sectional,  such  effect  is  due 
not  to  the  sectional  action  of  the 
take-up  but  to  the  action  of  the  lay. 
CanUudt  v.  United  Statet  Conet  Co., 

119 

87.  The  second  claim  of  said  patent, 
namely,  "  (2.)  The  needles  or  points 
k,  k,  fixed  on  a  stationary  bar  K,  and 
arranged,  as  specified,  so  that  the  fab- 
ric, Ming  drawn  by  the  take-up 
proper,  is  continuously  carried  acroes 
the  needles,  to  be  received  by  their 
points,  and  to  be  arrested  when  a  re- 
verse movement  of  any  part  of  said 
fabric  is  commenced,  substantially  aa 
herein  set  forth,"  is  not  limited  U)  the 
sectional  take-up  described  in  the 
patent,  nor  does  it  extend  to  eveiy 
take-up,  regular  or  irregular,  but  it 
embraces  the  combination  of  the 
needle-bar  with  any  take-up  mechan- 
ism for  weaving  irregular    fabrics. 

id. 

88.  Thus  construed,  said  second  claim 
is  not  void  for  want  of  novelty,    id. 

39.  A  change  of  position  of  the  needle- 
bar,  as  involving  invention,  consid- 
ered, id. 

40.  The  second'Claim  of  reissued  letters 

Satent  granted  to  Hugo  Garstaedt, 
lovember  19th,  1872,  for  an  "im- 
provement in  take-up  mechanism 
for  looms  for  weaving  irregular 
fabrics,"  namely :  "  The  needles  or 
points  k,  k,  fixed  in  a  stationary  bar, 
and  ai^anged  as  specified,  so  that  the 
fabric,  being  drawn  by  the  take-up 
proper,  is  continually  carried  across 
the  needles,  to  be  received  by  their 
points,  and  to  be  arrested  when  a 
reverse  movement  of  any  part  of 
said  fabric  is  commenced,  substantial- 
ly as  herein  set  forth,"  is  iofrineed 
by  a  mechanism  wherein,  insteaa  of 
needles  fixed  in  a  stationary  bar, 
there  are  small  independent  needle 
rollers,  mounted  on  a  fixed  shaft. 
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each  roller  rotating  in  the  direction 
of  the  cloth  when  the  cloth  moves 
forward,  but  being  preyented  from 
moving  backward  wnen  the  tension 
of  the  take-up  is  relaxed,  and  then 
becoming  stationary,  and  arresting 
the  fabric  and  preventing  it  from 
being  drawn  back.  Carstaedt  v. 
UfuUd  States  Corni  Co.,  Zll 

41.  Although  the  new  arranf^ement 
may  be  better,  and  may  perform  an 
additional  service,  it  yet  performs 
the  same  office  as  the  patented  de- 
vice, by  the  same  mechanical  means. 

id, 

(4.)  Amold^Rufflt, 

42.  Letters  patent  gpranted  to  George 
B.  Arnold,  May  8tb,  1860,  for  an 
"  improvement  in  ruffles,"  and  three 
other  patents,  were  owned  by  the 
plaintinb,  a  corporation  of  New  York. 
They  had  recoyered  a  verdict  in  a 
suit  for  an  infringement  of  the  Arnold 
patent.  The  defendants,  a  corpora- 
tion of  Connecticut,  had  been  infring- 
ins^  that  patent.  On  the  2l8t  of 
Feoruary,  1868,  an  agreement  of 
license  was  made  between  the  two 
corporations,  whereby  the  pluntiffa 
agreed  to  license  the  defendants, 
under  the  four  patents,  to  manufact- 
ure and  sell  under  such  license,  ex- 
clusively, the  ruffle  then  manufactur- 
ed and  sold  by  the  defendants,  and 
known  as  "the  double  ruffle,"  and 
to  use  the  patented  machines  in  the 
manufacture  only  of  the  said  double 
ruffle,  and  whereby^  in  consideration 
of  said  license,  the  defendants  ex- 
pressly recognized  the  validity  of 
each  of  said  patents,  and  ap^eed  to 
receive  licenses  as  aforesaid  under 
each  of  them,  and  expressly  agreed 
that  they  would  manufacture  and  sell 
only  the  said  double  ruffle,  and  that 
the  said  double  ruffle  should  not  be 
divided  by  them,  and  whereby  they 
agreed  to  submit,  at  all  times,  their 
manufactory  to  inspection,  so  that 
the  plaintiffs  should  be  advised  of 
the  kind  of  ruffles  which  were  being 
manufactured,  and  to  pay  counsel  in 
the  suit  above  named,  and  to  retain 
and  pay  counsel  thereafter  in  suits 
relating  to  and  in  support  of  said 
patent»,  and  to  pay  one-half  of  the 


other  expenses  of  sustaining  said 
patents,  and  whereby  each  party 
a^eed  to  assist  the  other  in  suits 
which  might  be  instituted  by  either 
for  the  purpose  of  maintaining  its 
rights  under  either  of  said  patents. 
The  bill  in  this  suit  alleged,  that, 
after  the  agreement  of  license  was 
made,  the  defendants  continued  to 
make  and  sell  the  double  ruffle  ^of 
the  kind  referred  to  in  the  agreement, 
and  also  made  and  sold,  in  violation 
of  the  agreement  and  of  the  Arnold 
patient,  quantities  of  single  ruffles, 
each  of  which  contained  the  invention 
described  and  claimed  in  said  patent, 
and  prayed  for  a  disclosure  by  the 
defendants  of  their  profits  and  of  the 
number  of  yards  of  single  ruffle  con- 
taining said  improvement  which  they 
had  made  and  sold,  and  for  the  pay- 
ment of  such  profits  and  of  the  aam- 
ages  sustainea  by  the  plaintifb.  The 
answer,  besides  denying  the  infringe- 
ment, denied  the  novelty  of  the  in- 
vention covered  by  the  Arnold 
patent,  and  alleged  that  the  defend- 
ants had,  ever  since  the  agreement 
was  executed,  been  engaged,  to  the 
knowledge  of  thd  plaintififs,  in  the 
sale  of  ruffles  which  were  not  claimed 
by  them,  until  about  the  time  of  the 
commencement  of  this  suit,  to  violate 
said  patent,  and  that  this  suit  was 
brought  on  a  stale  claim,  and  one 
unfounded  in  equity :  Hdd,  that  the 
defendants  were  estopped,  by  their 
covenants  in  the  agreement,  from 
denying  the  validity  of  the  patent. 
MagU  Jtuffle  Co,  y.  Eim  City  Co,, 

161 

48.  The  contract  was  not  merely  au 
agreement  for  a  license,  but  was  an 
executed  license.  id. 

44.  The  plaintiffs  oould  sue  for  either 
an  infrinjrement  of  the  patent  or  a 
breach  of  the  agreement,  and  the 
bill  ia  this  case  could  be  regarded  as 
a  bill  in  either  aspect.  id 

45.  As  a  biU  founded  on  the  agreement, 
although  no  royalties  were  payable, 
and  although  the  patent  had  expired, 
the  bill  is  not  open  to  the  objection 
that  there  is  a  complete  and  adequate 
remedy  at  law,  because  an  account 
and  a  discovery   are  necessary  to 
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atcertain  the  facts  from  which  the 
damas^es  to  the  plaintifiiB  can  be  com- 
puted, and  this  bill  is  a  bill  for  an 
account  and  a  discorery.  id. 

* 

46.  The  contract  baying  become  exe- 
cuted, and  the  defendants  having  en- 
joyed its  benefits,  they  cannot  in 
the  absence  of  fraud  on  the  part  of 
the  plaintiffs,  deny  the  truth  of  their 
admission  of  the  validity  of  the 
patent.  id, 

47.  The  invention  in  the  Arnold  patent 
consists  in  confining  the  tucks  or 
gathers  in  place  and  securing  th»m 
to  a  binding  or  uogathered  piece  of 
cloth,  by  one  and  the  san  e  series  of 
stitches,  or,  in  other  words,  causing 
one  series  of  stitches  to  perform  the 
double  duty  of  confining  the  plaits 
and  attaching  them  to  the  binding 
or  other  material.  The  claim,  namely, 
the  ruffle  *'as  a  new  article  of  manu- 
facture, the  gathered  cloth  A  (the 
ruffled  strip)  being  secured  to  the 
binding  b  (the  band)  by  the  single 
series  of  stitches  G,  which  perform 

.the  double  duty  of  confining  the 
gathers  and  of  securing  the  gathered 
cloth  to  the  binding,  substantially  as 
herein  set  forth,"  is  infringed  by  the 
defendants'  ruffle,  which  is  a  plHited 
strip  combined  with  a  band,  a  single 
row  of  stitches  performing  the  omce 
of  securing  the  gathers  and  uniting 
the  irathered  cloth  to  the  band,  al- 
though it  has,  in  addition,  a  second 
row  of  stitches  in  the  band,  not  secur- 
ing the  band  to  the  j^athered  cloth, 
and  although  it  is  a  miished  article, 
having  a  band  with  an  even  and  fin- 
ished edge,  and  is  designed  to.  be 
worn  as  a  neck  ruffle.  id. 

48.  The  defendants'  ruffle  is  not  a 
double  ruffle,  and  so  within  the  li- 
cense, because,  if  it  is  divided  be- 
tween the  two  rows  of  stitches,  one 
part  will  be  a  raffle,  and  the  other 
will  be  a  useless  strip  of  stitched 
cloth,  not  a  ruffle,  in  any  proper 
sense  of  the  word.  id. 

49.  The  defence,  that  the  agreement  in 
res^ard  to  the  manufactare  of  ruffles 
other  than  the  double  ruffle  was  sub- 
sequently abandoned  by  the  plaint- 
iffs, is  not  sustained.  id. 


60.  Nor  is  the  defence  sustained,  that 
the  daim  has  become  stale  by  reason 
of  the  laches  of  the  plaintiffs  in  vindi- 
cating their  rights,  and  in  acqaiea- 
cing  in  the  aasei-tion  of  adverse  rights 
by  the  defendants.  id. 

(6.)  Mui/ord  and  others — Ckam^ 

fil.  The  claims  of  the  letters  patent 
granted  to  Lewis  J.  Mulford  and 
others,  February  24th,  1874,  for  an 
"  improvement  in  chains  and  chain 
links  for  neclilaces,  Ac,"  namely, 
"(1.)  An  ornamental  chain  for  neck- 
laces, Ac,  formed  of  alternate  closed 
links  A,  and  open  spiral  links  B, 
substantially  as  shown  and  described ; 
(2.)  The  open  spiral  links  B^  formed 
of  coUs  of  tubing,  substantially  as 
shown  and  described,"  cover  new 
and  patentable  inventions.  Mtdford 
v.  Pearce,  178 

52.  The  distinctive  feature  of  the  in- 
vention consists  in  constructing  the 
open  spiral  link  of  annealed  gold 
tubing,  such  link  possessing  a  pecul- 
iar elasticity,  and  being  easily  sep- 
arated and  united  to  another  link 
without  any  injury  to  itself  ur  to  the 
solid  link  into  which  it  is  sprung, 
and  constantly  preserving  its  elas- 
ticity and  shape.  t^. 

68.  The  first  claim  is  not  a  claim  for  an 
ornamental  chain  composed  of  alter- 
nate closed  links  and  open  spiral 
links,  without  reference  to  the  materi- 
al of  which  the  spiral  link  is  mude,  but 
it  is  a  claim  for  a  chain  composed  of 
alternate  closed  links  and  open  spiral 
links  formed  of  one  or  more  coils  of 
gold  tubing,  as  shown  and  described. 

id. 

54.  The  process  of  making  g^ld  tubing 
was  well  known  to  manufacturing 
jewellers,  and,  therefore,  it  was  not 
necessary  to  describe  in  the  speci- 
ficatioQ  how  it  has  to  be  made.      t^. 

(6.)  Decker — Billiard  Table  Cushion. 

65.  The  claim  of  the  reissued  letters 

Satent  granted  to  Levi  Decker, 
[arch  9th,  1869,  for  an  "  improve- 
ment in  cushions  for  billiard  tables," 
the  original  letters  patent  having 
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been  granted  to  bim  December  18tb, 
1866,  namely,  "  The  cat^t  or  other 
cord  £,  partially  or  fully  imbedded, 
or  otherwise  attached,  at  the  aog^le  a 
of  the  rabber  cnafaion  C,  so  as  to  pro- 
tect said  cuihion  against  the  impact 
of  the  ball,  substantially  as  herein 
shown  and  described,  and  for  the 
purposes  set  forth,"  is  not  void  for 
want  of  novelty,  by  reason  of  any- 
thing found  in  the  letters  patent 
granted  to  William  K.  Wlnant.  Au- 
gust 10th,  1858,  for  '*  improvements 
in  cashions  for  billiard  tables."  I>eck' 
er  V.  OHffith,  187 

66.  In  the  Winant  patent,  a  strip  of 
steel  merely  lies  io  a  cre»se  or  g^ove 
cut  in  the  rubber,  and  is  kept  in 
place  without  being  attached  by 
screws,  cement,  or  otherwise.  In 
the  Decker  patent,  the  cord  is  de- 
scribed as  being  moulded  or  imbed- 
ded entirely  within  the  rubber,     id. 

57.  But,  it  appearing  that,  before  Dec- 
ker's invention,  billiard  tables  were 
made  in  accordance  with  the  Winant 
patent,  but  with  the  added  feature  of 
an  arran^ment  for  tying  down  the 
steel  strip  to  the  cushion,  by  means 
of  holes  in  the  lower  edge  of  the 
strip  and  wires  put  through  them 
and  fastened  to  the  under  side  of  the 
rail,  to  keep  the  strip  in  place  in  the 

.  rubber,  and  it  further  appearing  that, 
prior  to  Decker's  invention,  billiard 
table  cushions  were  made  by  one  S., 
with  a  French  clock  spring  placed  in 
a  slit  cut  in  the  upper  fkce  of  the 
rubber,  parallel  to  and  near  the  un- 
der face  of  the  rubber,  and  cemented 
into  the  slit,  and  cloth  cemented  over 
the  slit :  Held^  that  a  suit  founded  on 
the  Decker  patent  could  not  be  main- 
tained against  billiard  tables  so  con- 
structed, or  agniost  an  arrangement 
like  that  of  S.  but  with  a  round  wire 
substituted  for  the  steel  strip.        id. 


(7.)  Qreenr-Dnven  Well 

58.  The  reissued  letters  patent  granted 
to  Nelson  W.  Green,  May  9th,  1871, 
for  a  process  of  constructing  wells, 
are  valid.    Andrtwa  v.  Carman,  807 

59.  The  stete  of  the  art  of  constructing 


wells  at  the  time  Green  made  his  in- 
vention, explained.  id. 

60.  The  peculiar  features  of  Green's 
well,  called  the  "driven  well,"  ex- 
plained. itL 

61.  The  claim  of  the  patent,  namely, 
"  The  process  of  constructing  wells 
by  driving  or  forcing  an  instrument 
into  the  ground  untU  it  is  projected 
into  the  water,  without  removing  the 
earth  upwards,  as  it  is  in  boring, 
substantially  as  herein  described,"  Is 
a  claim  to  a  process  ;  and  the  ele 
ment  of  novelty  Id  the  process  con- 
sists in  driving  a  tube  tightly  into 
the  earth,  without  removing  the  earth 
upwards,  to  serve  as  a  well  pit,  and 
attaching  thereto  a  pump,  so  that  the 
process  puto  to  practical  use  the  new 
principle  of  forcing  the  water  in  the 
water-bearing^  strata  of  the  earth 
from  the  earth  into  a  well  pit,  by  the 
use  of  artificial  power  apphed  to  cre- 
ate a  vacuum  in  tl^  water-bearing 
strata  of  the  esrth,  and  at  the  same 
time  in  the  well  pit  id. 

62.  The  claim  may  also  well  be  con- 
strued as  claiming  the  well  as  a  man- 
ufacture constructed  according  to  the 
process  described.  id. 

68.  The  question  of  the  dedication  and 
abandonment  of  his  invention,  by 
Green,  to  the  public,  considered,   ii. 

64.  The  question  of  Green's  delay  in 
applying  for  a  patent,  for  more  than 
four  years  after  he  made  his  inven- 
tion, considered,  as  bearing  on  the 
question  of  abandonment.  id. 


(8.)  Earle— Steam  Qauge  Cock. 

65.  The  reissued  letters  patent  granted 
to  Oscar  T.  Earle,  assignee  of  Albert 
Bisbee,  June  14th,  1870,  for  a  com- 
pression steam  gauge  cock,  (the  orig- 
inal patent  having  been  granted  to 
said  Bisbee,  September  18th,  1855, 
and  extended  for  seven  years  from 
September  18th,  1869,)  are  valid. 
Dalton  y.  Nelton,  357 

66.  The  invention  consisted  in  making 
one  of  the  surfaces  that  meet  to  close 
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the  water  way  or  steam  pa88a«;e,  of  a 
piece  of  rulcanized  rubber,  instead  of 
making  it  of  metal  and  facing  it  with 
cork,  or  leather,  or  soft  metal,  the 
other  sarface  beiiur  made  of  metaL 

^  id. 

67.  The  8abBt:tution  of  the  yulcanized 
rubber  for  the  prior  material  pro- 
duced a  new  reenltk  id. 

68.  The  nse,  for  one  of  the  bearing  sur- 
faces, of  yulcanized  rubber  mter- 
minfled  with  other  materials^  the 
whole  forming  one  compound,  b  an 
infringement  of  the  patent  id, 

(9.)  Wettonr-PuOey  Bloek. 

69.  The  yalidity  of  the  letters  patent 
granted  to  Thomas  A.  Weston,  Au- 

fust  6th,  1867,  for  differential  pulley 
locks,  seems  to  be  generally  con- 
ceded in  the  United  States,  altnough 
no  adjudication  has  ever  been  had  in 
our  own  Courts.     Wttton  y.  White, 

447 


PLEADING. 

1.  Where  a  plaintiff  in  equity,  instead 
of  setting  down  the  defendant's  plea 
for  argument,  replies  to  it,  he  admits 
its  sufficiency  as  a  defence,  if  the 
facts  it  alleges  shall  be  established. 
MtfiTM  y.  Dorr,  22 

2.  Under  g  914  of  the  Reyised  Stotntes 
of  the  United  States,  a  pleadine  in  a 
suit  at  law  in  this  Court,  which  is 
not  anthorized  in  a  like  suit  in  a 
Court  of  this  State,  will  be  set  aside 
on  motion.    Lewis  y.  Gould,        216 

2.  The  common  law  forms  of  pleadioff 
are  no  longer  necessary  in  the  United 
States  Courts  within  the  State  of  New 
York,  nor  are  they  admissible  ex- 
cept as  they  may  be  deemed  to  be 
substantially  a  compliance  with  the 
requirements  of  the  Code  of  Proced- 
ure of  the  State,  as  to  pleadings,  id. 

See  BAmtaupTOT,  4. 

EXTBADITION. 
JURISDIOTION,  1,  2. 

PaAonoB,  1  to  4,  7. 
RiMoyAL  or  Causes,  4. 


POST  OFFICE. 
Sfe  iMDionmrT,  14  to  22. 

PRACTICE. 

1.  A  motion  to  amend  a  bill  by  adding 
new  parties  defendant,  after  replica- 
tion filed  and  the  production  of  eyi- 
dence,  it  appearing  that  the  plaintiff 
was  in  a  position  to  make  the  amend- 
ment before  replication  filed,  refused. 
Clifford  y.  Coleman,  210 

2.  An  action  at  law  commenced  in  a 
State  Court  by  summons  and  com- 
plaint was  was  remoyed  'into  this 
Coprt  before  issne  joined.  Before 
remoyal,  an  attachment  had  been 
issued  in  the  suit,  according  to  the 
law  of  the  State,  and  a  reference 
made  to  take  the  deposition  of  a  wit- 
ness to  be  used  on  a  motion  in  the 
suit  After  remoyal,  the  defendant 
entered  a  rule  in  this  Court  requiring 
the  plaintiff  to  declare,  and  the  plaint- 
iff entered  a  rule  in  this  Court  requir- 
ing the  defendant  to  plead.  The 
plaintiff  now  moyed  to  set  aside  the 
first  rule,  and  the  defendant  moyed 
to  set  aside  the  second  rule,  and  the 
plaintiff  also  moyed  for  leaye  to  pro- 
ceed in  the  reference  so  made  and 
pending,  in  accordance  with  the  stat- 
ute of  New  York :  J?e2(/,  that  all  three 
of  the  motions  must  be  granted. 
litte  y.  New  OrUane  R.  R.  Co,,    227 

8.  As  a  complaint  had  been  put  in  in 
the  State  Court,  no  further  pleading 
on  the  part  of  the  plaintiff  was  nec- 
essary, id. 

4.  Nor  was  there  any  occasion  for  the 
plaintiff  to  enter  a  rule  to  plead 
against  the  defendant,  there  being  no 
such  practice  in  the  State  Court,  id. 

5.  The  proyisions  of  sections  646,  914 
and  915  of  the  Reyised  Statutes  of 
the  United  States,  and  of  sections  4 
and  6  of  the  Act  of  March  8d,  1875. 
(18  U.  8.  Stat,  at  Large,  471,  472,) 
show  an  intention  to  secure  in  each 
State  one  methdd  of  procedure  in  all 
common  law  cases,  and  to  attun  that 
result  by  adopting,  in  general,  the 
procedure  of  the  State  Courts  in  the 
respectiye  States.  id. 
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6.  The  distinction  betweea  law    and 
.  equity  is  preserved,  both    in  snb- 

stance  and  in  procedure,  and  the  pro- 
vieions  of  positive  statutes  of  the 
United  States  are  not  invaded ;  but, 
in  the  absence  of  such  provisions, 
the  State  practice  prevails.  id. 

7.  In  a  snit  in  equity  on  a  patent,  the 
defendant,  more  tnan  one  year  after 
the  plaintiff's  proofs  were  closed, 
moved  to  amend  the  sworn  -answer, 
by  averring,  on  information  and  be- 
lief, that  the  patented  invention  was 
in  public  use  for  more  than  two  vears 
before  the  patent  was  applied  for, 
and  that  it  was  described  in  a  prior 
patent  granted  by  the  United  States. 
The  only  excuse  offered  for  not  in- 
serting the  first  defence  in  the  orig- 
inal answer  was,  that  the  counsel 
who  prepared  such  answer  was  under 
the  impression  that  the  suit  was  sub- 
ject to  the  law  as  it  stood  prior  to 
the  patent  Act  of  July  8th,  1870. 
As  to  the  second  defence,  the  excuse 
was,  that  such  counsel  had  no  knowl- 
edge or  information  of  any  descrip- 
tion in  any  patent  prior  to  the  plaint- 
iff's, of  a  certain  device :  Heldf  that 
the  motion  must  be  denied.  Webster 
Loam  Co,  v.  Higgins,  849 

8.  On  a  consent  given  in  open  Court,  a 
reference  of  an  action  at  law  was 
made  to  a  referee,  to  hear  and  deter- 
mine all  the  issues  therein.  The  ref- 
eree found  for  the  plaintiff  for  a  sum 
certain,  and  a  judgment  was  entered 
on  the  report  without  any  application 
to  the  Court  The  report  was,  by  a 
clerical  error,  entitled  in  the  District 
Court,  but  it  was  filed  in  the  Circuit 
Court,  and  was  proceeded  upon  as  if 
it  had  been  correctly  entitled.  There 
was  no  other  cause  pending  between 
the  same  parties,  and  no  one  was 
misled  by  the  mistake.  The  defend- 
ant moved  to  set  aside  the  judgment : 
Held, 

(1.)  That  the  mistake  as  to  the 
entitling  might  be  disregarded  or 
amended  nunc  pro  tune; 

(2.)  That  it  was  not  irregular  to 
enter  the  judgment  without  an  appli- 
cation to  the  Court,  such  being  the 
practice  of  the  Courts  of  the  State. 
Fourth  NaHotuU  Bank  of  Chicago  v. 
Neyhardt,  893 


9.  Suggestions  as  to  the  proper  mode 
of  obtaining  a  review  of  the  decision 
of  a  referee,  where  a  judgment  is  en- 
tered on  his  report  wi^out  having 
been  presented  to,  or  considered  by, 
the  Court.  id. 

See  AninxALTT,  1  to  4. 
Bankruftct,  4,  6. 
evidenob,  8. 
judgmknt. 
Jury. 
Marshal. 
Partt,  1. 
Patuct,  16. 
Plradxng. 

Removal  of  Causes,  4. 
Trial. 
Vbrmot. 


PROTEST. 

1.  D.  entered  imported  merchandise  as 
"  silk  ties."  The  collector  exacted  a 
duty  of  60 per  eewt.'ad  valorem  there- 
on, as  **  silk  scarfs,"  under  g  8  of  the 
Act  of  June  30th,  1864,  (13  //.  8.  Stat, 
at  Large,  210.)  D.  protested  agidnst 
paying  such  duty,  on  the  ground  that 
the  merchandise  was  "  articles  worn 
by  men,  women  and  children,  and 
wearing  apparel,  and  should  only 
pay  duty  at  86  per  cent,  ad  valorem, 
and  was  "  neither  scarfs  nor  ready- 
made  clothing  in  fact,  or  as  known  m 
trade  or  commerce."  The  mer> 
chandise  was  in  fact  dutiable  at  60 
per  cent,  ad  valorem,  as  a  manufacture 
of  silk,  not  otherwise  provided  for, 
under  the  concluding  clause  of  said 
§  8.  D.  brought  this  suit  to  recover 
Dack  the  10  per  cent,  excess  of  duty 
paid,  as  having  been  paid  under  pro- 
test: Held,  that  the  protest  was  in- 
sufficient, because  it  aid  not  set  forth 
"distinctly  and  specifically"  the 
grounds  of  the  objection  to  the 
amount  claimed,  as  required  by  §  14 
of  the  Act  of  June  80th,  1864,  (18  If. 
S,  Stat,  at  Large,  216,)  and  failed  to 
state  the  true  ground  of  objection  to 
the  duty  exacted.    Davies  v.  Arthur, 

84 

PROVOST  MARSHAL. 

1.  C,  a    provost    marshal   appointed 
under  the  Act  of  March  8d,  1863, 
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(12  U,  8.  Siai.  <U  Large,  7S2,  §  5,) 
WM  sued  by  W.  fbr  usault  and  bat- 
tery, and  false  imprisoDment.  C. 
coDtended  that  he  coald  not  be  held 
liable  in  a  ciyil  action  for  acts 
done  by  him  in  the  discharge  of  the 
duties  of  his  office  of  provost  mar- 
shal :  Hddf  that  the  action  would 
lie.     Walker  v.  Crane,  1 

2.  Beld,  also,  thiit  C.  had  a  right  to 
order  W.  to  leave  the  premises  occu- 
pied officially  by  C.  as  provost  mar- 
shal, and  the  right,  if  W.  refused  to 
go,  to  use  su  much  force  as  was 
necessary  lo  remove  W.  from  such 
premises.  id. 

3.  Beld,  also,  that,  if  C.  had  good  reason 
to  believe,  and  did  believe,  that  W., 
by  language  addressed  by  him  to  C, 
was  threatening  G.  for  the  purpose 
of  interfering  with  G.  in  the  execu- 
tion of  his  official  duties  as  provost 
marshal,  G.  was  justified  in  arrestins^ 
and  detaining  W.  id. 

4.  Held,  also,  that  the  4th  section  of 
said  Act  of  March  8d,  1863,  would 
not,  of  itself  bar  W.*s  right  of  action. 

5.  Held,  also,  that  W.,  if  entitied  to 
recover,  was  entitled  to  his  actual 
damages;  and  that,  if  G.  was  in- 
fluenced by  any  motive  other  than 
the  honest  discharge  of  bis  official 
duty,  the  jury  were  at  liberty  to  give 
to  W.  exemplary  damages.  id. 


R 

RAILROAD. 
See  MoBTGAOK. 

REGEIVER. 

See  Bankruptct,  12. 
Taxis,  2,  8. 

RECOGNIZANCE. 
See  Crdoii  AL  Law,  1. 

REMISSION. 
See  FoBFErruBs. 


REMOVAL  OF  CAUSES. 

1.  This  action  waa  broni^ht  in  the  Sn- 
preme  Court  of  the  State  for  Kings 
county,  in  1869,  and  thereafter  re- 
ferred to  a  referee,  before  whom  the 
plaintiff  recovered  a  j  adgment,  which 
was  set  aside  by  the  Court  of  Ap- 
peals, in  September,  1874.  The  re- 
mittitur from  that  Court  was  filed 
November  16th,  1874.  Before  that 
the  referee  had  died.  There  were 
termk  of  the  circuit  in  Kings  county 
in  October  and  November,  1874,  and 
January,  March,  and  April,  1875. 
The  cause  was  removea  into  this 
Court  on  the  petition  of  the  plaintiff, 
filed  in  the  State  Court,  April  24tb, 
187a,  under  the  Act  of  March  3d, 
1876,  (18  U.  S.  Stat,  at  Large,  470): 
Held, 

(1.)  That  this  Court  was  the  Cir- 
cmt  Coart  for  "  the  proper  District," 
within  the  meaning  of  §  2  of  the  Act 
of  1875,  being  the  Circuit  Court  for 
the  District  within  the  territorial 
limits  of  which  the  suit  was  pending 
in  the  State  Court; 

(2.)  That  the  petition  for  removal 
was  not  filed  in  the  State  Court  in 
time,  under  ^  8  of  said  Act,  not  hav- 
ing been  filed  before  or  at  the  term 
of  the  State  Court  at  which  the  cause 
could  have  been  first  tried.  Knowi- 
ton  V.  CongretM  Spring  Co.,  170 

2.  After  the  reversal  of  Ihe  judgment, 
the  cause  could  have  been  again 
brought  to  trial  in  the  State  Court 
before  the  filing  of  the  petition  for 
removal  id. 

8.  Under  section  8  of  the  Act  of  March 
8d,  1876,  (18  ir.  8.  Stat,  at  Large, 
471,)  which  requires  the  application 
to  the  State  Court  for  the  removal  of 
a  cause  into  the  Circuit  Court  of  the 
United  States,  to  be  made  "  before 
or  at  the  term  at  which  said  cause 
could  be  first  tried,"  the  term  referred 
to  is  a  term  occurring  after  the  pass- 
age of  the  Act,  and  not  a  term  before 
such  passage.  MerckanUf  Bank  v. 
Wheeier,  218 

4.  Where  an  action  at  law  removed 
under  said  Act  is  at  issue  when  re- 
moved, no  other  or  different  plead- 
ings are  necessary  Uian  those  in  the 
State  Court  id. 
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5.  An  ftotion  at  law  at  issue  in  a  State 
Court  was  called  for  trial  therein, 
and  might,  in  the  ordinary  course, 
have  been  tried.  The  defendant  ap- 
plied for  a  postponement.  This  was 
refused  by  the  Court,  except  upon 
terms  of  the  defendant's  consenting 
to  a  reference.  This  he  refused  to 
do,  but  afterwards,  and  before  the 
trial  was  actually  commenced,  be 
consented  to  a  reference  of  the  same 
for  trial,  to  a  person  named.  The 
order  was  made  accordingly,  and  the 
immediate  trial,  which  otherwise 
must  have  taken  place,  was  thus 
avoided.  The  defendant  then  took 
proceedings  to  remove  the  cause  into 
this  Court,  under  section  639,  sub- 
division 8,  of  ihe  Revised  Statutes  of 
the  United  States,  on  the  ground  of 
prejudice  or  local  influence.  On  a 
motion  by  the  plaintiff  to  remand  the 
cause  to  the  State  Court :  ffeUd,  that 
the  defendant  had  waived  his  right 
to  claim  a  removal  of  the  cause  under 
the  section  aboye  named.  Hanover 
Bank  v.  Smith,  224 

6.  A  party  to  a  suit  may,  in  that  partic- 
ular suit,  waive  his  right  to  remove 
the  suit  to  the  FederafCourt;  and  he 
may  make  such  waiver  after  the  suit 
is  brought,  not  only  by  a  stipulation 
or  agreement,  but  Dy  conduct  which 
is  equivalent  to  a  waiver.  id. 

7.  A  suit  in  a  State  Court,  which  falls 
within  the  description  of  suits  re- 
movable into  this  Court,  may  be  re- 
moved, although  it  could  not  orie- 
inally  have  been  brought  in  this 
Court.  Warner  v.  Pennsylvania  B.  B. 
Co.,  281 

8.  That  principle  is  not  changed  by  the 

Srovisioo  of  section  6  of  the  Ace  of 
[arch  3d,  1876,  (18  I/.  8.  Slat,  at 
Large,  472),  which  provides  for  the 
dismissal  or  remanding  by  this  Court 
of  suits  not  really  and  substantially 
involving  a  dispute  or  controversy 
within  the  jurisdiction  of  this  Court. 

id. 

9.  Under  §  8  of  said  Act  of  1875,  which 
provides  that  a  suit  cannot  be  re- 
moved unless  the  application  for 
removal  is  made  before  or  at  the 
term  at  which  the  cause  could  be 


first  tried,  if  the  term  at  which  the 
cause  could  otherwise  be  first  tried  is 
one  which  occurs  during  the  time  a 
trial  of  the  cause  is  stayed  by  an 
order  of  the  State  Court,  it  is  not 
sush  a  term  as  is  meant  by  Uie  stat- 
ute, id, 

10.  The  plaintiff  took  proceedings  in 
December,  1876,  under  the  Act  of 
March  8d.  1876,  (18  U.  S.  Stat  ai 
Large,  470,)  to  remove  into  this 
Court  a  suit  brought  by  him  in  a 
SUte  Court  The  State  Court  made 
an  order  that  the  cause  be  removed, 
but  eighteen  days  afterwards  vacated 
such  order.  A  term  of  this  Court  be- 
gan on  the  first  Monday  of  April, 
1876.  The  plaintiff,  although  he  bad, 
in  January,  1876,  obtained  from  the 
clerk  of  the  State  Court  a  certified 
copy  of  the  record,  did  not  file  it  in 
this  Court,  or  enter  his  appearance 
there,  but,  in  May,  1876,  applied  to 
this  Court  to  issue  a  certiorari  to  the 
State  Court,  commandiog  it  to  re- 
move the  Buit  to  this  Court,  and  to 
dertify  the  record  therein  according 
to  law :  Held,  that  the  plaintiff  had 
been  guilty  of  laches,  and  could  not 
be  allowed  now  to  perfect  the  re- 
moval of  the  cause ;  that  he  already 
had  all  which  the  certiorari  could 
give  to  him ;  and  that  the  application 
must  be  refused.    Broadnaz  v.  Eisner, 

866 

11.  Citizens  of  New  York  brought  an 
action  of  trover  in  a  State  Court 
affainst  a  citizen  of  New  York  and 
citzens  of  Connecticut.  All  the  de- 
fendants took  proceedings  to  remove 
the  suit  into  this  Court,  under  the 
2d  sAction  of  the  Act  of  March,  8d, 
1876,  (18  U.  8.  StAt.  at  Large,  470.) 
as  being  a  suit  in  which  there  was  "  a 
controversy  between  citizens  of  dif- 
ferent States : "  Held,  that  the  con- 
troversy in  the  suit  was  not  one  be- 
tween citizens  of  different  States, 
and  that  the  cause  must  be  remanded 
to  the  State  Court.  Petterson  v. 
Chapman,  895 

12.  The  only  chances  introduced  by 
this  part  of  the  2a  section  of  the  Act 
of  1876  are,  that  either  party, 
plaintiff  or  defendant,  may  remove 
the  cause,  and  that  it  is  do  longer 
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necessary  that  either  party  shall  be 
a  citizen  of  the  State  in  which  the 
suit  is  brought ;  but  it  still  remains 
necessary  that  the  State  citizenship 
of  each  indlyidoal  plaintiff  shall  be 
different  from  the  state  citizenship 
of  each  indi>  idual  defendant,  to  au- 
thorize a  removal  under  this  part  of 
said  section.  id. 

See  PKAonoB,  2  to  4. 


REVENUE  LAW. 

See  CamiNAL  Law,  S,  8. 
Imdictiunt,  1  to  10. 


SHIFPING. 


See  Collision. 
Lien. 


SHIPPING  COMMISSIONER. 

1.  Under  the  Act  of  Jnne  7th,  1872, 
(17  U,  S.  Stat  at  Large,  262,)  authoi- 
iziog  the  appointment  of  shipping 
commissioners,  (now  Title  68  of  the 
Revised  Statutes,)  although  it  is  pro- 
vided that  "the  salary,  fees  and 
emoluments"  of  a  commissioner 
shall  not  be  more  than  $6,000  f>«r 
afffium,  and  that "  any  additional  fees 
shall  be  paid  into  the  Treasury  of  the 
United  States,**  and  that  the  com- 
missioner may  engage  clerks  "  at  his 
own  proper  cost,"  and  that  he  shall 
lease,  rent  or  pr9cure  premises  "  at 
his  own  cost "  yet  the  necessary  and 
proper  expenses  of  his  office  for 
clerk  hire,  and  rent  of  premises,  and 
other  matters  are  first  to  come  out  of 
the  fees  he  receives,  and  then  he  may 
retain,  as  his  emolument,  out  of  sncn 
fees^  $6,000  per  annum,  and  then  any 
of  the  fees  which  remain  are  to  be 
paid  into  the  Treasury.  In  re  Ship- 
ping Commissioner,  889 


STATUTE. 
1.  Where  a  new  rule  is  sought  to  be 


applied  to  past  acts,  the  expression  of 
the  legislative  purpose  ought  to  be 
clear  and  distinct  Oxford  Iron  Co, 
T.  Slafter,  455 

2.  When  an  amendatory  law  contains 
express  provisions  fixing  the  period 
of  its  retroaction  in  certoin  specified 
cases,  such  specification  almost  nec- 
essarily leads  to  the  conclusion  that, 
in  all  other  unspecified  cases,  the 
amendment  is  not  to  have  a  retro- 
active efiect.  id. 

See  Constitutional  Law,  1  to  8. 

CORPOEATION,  4  to  14. 


STATUTES  CITED. 


Unitsd  States. 


1789, 

1790, 
1802, 
1828, 
1881, 
1886, 
1886, 
1889, 
1839, 
1840, 
1846. 
1847, 
1848, 
1866, 
1867, 
1861, 
1868, 

1868, 

1864, 

1864, 
1866, 
1866, 
1866, 
1866, 
1867, 

1867, 
1867, 

1867, 
1869, 
1869, 


September  24,  Judiciary,  28,  27,, 

897 
May  81,  Copyright, 
April  29,  Cupynghti 
March  8,  Foi^ery, 


February  8,  Copyright, 
lial  Sond, 


60 
•      61 

212 

July  2,  bffi'cial'fiond,  '  279 

July  4,  Patent,  206,  449 

March  8,  Duties,  42 

March  8,  Patent,  864,  866,  461 
July  4,  Lien  of  Judgment,  248 
February  26,  Duties,  87,  42 

March  8,  Bond  to  Marshal,  410 
August  12,  Extradition,  295, 800 
August  18,  Copyright,  67 

March  8,  Duties,  87,  40 

March  2,  Patent.  864 

March  8,  Fraudulent  Entry, 

211,  213 
March  8,  Provost  Marshal, 

1,  2,  19 
June  80,  Duties,  84,  85,  41,  194, 

195,  251,482 
June  80,  Succession  Tax,  421,422 
April  5,  Forgery.  211 

June  27,  Revised  Statutes,  52 
July  18,  Revenue,  178,  179 

July  27,  Removal  of  Causes,  896 
March  2,  Bankruptcy,  44,  46,  67. 
401,  455,  457,  482 
March  2,  Internal  Revenue,  428 
March  2,  Removal  of  Causes, 

172,  897 
March,  2,  Revenue,  44,  46 

March  8,  East  River  Bridjre,  473 
March  8,  Extradition,  295,  297, 

800 
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1870,  Jane  22,  Attorney  General,  806 
1870,  July  8,  Copyright,        51,  66,  67 

1870,  July  8,  Patent,  94,  117,  866 

1871,  March  24,  Money  in  Court,     666 

1872,  June,  1,  Execution,  668 
1872,  June  1,  Practice,  894 
1872,  June  6,  Duties,  251,  432 
1872,  June  7,  Shipping  Commissioner, 

839,  840 
1872,  June  8,  Post  office,  646,  667 

1878,  February  7.  Circuit  Court,  647 
1874,  June  22,  Bankruptcy,  401,  456, 

467 
1874,  June  22,  Revenue,  186 

1876,  March  8,  Jurisdiction,  888,  485, 

487, 470 
1876,  March  8,  Postage,  207 

1876,  March  3,  Removal  of  Causes, 

170,  171,  219, 228,  229, 231,  232 
233,  866,  396,  896 

RsYisED  Statutes  of  thb  United 
Statks. 

869,  Attorney  General,  306 

629,  Jurisdiction,  437 

689,  Bubd.  8,  Remoya]  of  Causes,  224 
I  646,  Removal  of  Causes,  228 

§  726,  Contempt,  278 

g  746,  Trial,  267,  268,  269 

§  804,  Jury,  267,  269 

§  929,  Marshal's  Fees,  410 

g  914,  Practice,  216,  219,  228,  894 

916,  Practice,  228 

941,  Bond  to  Marshal,  410 

967,  Lien  of  Judgment,  242,  243,  244 

394 

566 

648 

663 

332 

66 

66 

66 

66 

66 


987,  Practice, 
\%  996,  996,  Money  in  Court, 

1024,  Indictment, 
§  1041,  Execution, 
^  2172,  Naturalization, 
S  2872,  Revenue, 
§  2874,  Revenue, 
^  3059.  Revenue, 
S  3061,  Revenue, 
§  3072,  Revenue, 
3082,  Revenue,      61,  64,  66,  178,  179 
8897,  Internal  Revenue,  684 

3898,  Post  Office,  418,  419 

I  4049,  4060,  4069,  Post  Office.      667 
§^  4501,  4602,  Shipping  Commissioner, 

841 
§§  4605  to  4608,  Shipping  Commis- 
sioner,       842 
§g  4692,  4593, 4695,  Shipping  Commis- 
sioner,       848 
4694,  Shipping  Commissioner,      344 
4914,  Patent,  205 

4916,  Patent, 


206, 


§  4918,  Patent,  886 

.  §  4928,  Patent,  92 

'  S§  4962,  4958,  4957,  Copyright,        62 

§  4966,  Copyright,  62,  58 

4969,  4960,  4964,  4966.  Copyright, 

68 
4966,  Copyright,  47,  68 

\  4967,  Copyright,  47,  68,  67,  60 

4986,  Bankruptcy,  228 

^6122,  Bankruptcy,  220,  222 

§  6130,  Bankruptcy,  467 

|§  6270  to  6277,  Extradition,  800 

§  6418.  Forgery,  211 

1  6446,  Fraudulent  Entry,  211,  218 
8  6467,  Stealing  a  Letter,  886,  386 
g  6467,  Stealing  from  a  Letter,  888 
g  5612,  Fraudulent  Registration,  830 
§  6696,  Revised  Statutes,  62 

New  York. 

2  R.  L.  of  1818,  234,  §  2,  Banking,  78 
1  R.  S.  600,  §§  3,  4,  Corporations,  78 
1  R.  S.  662,  g  8,  Betting,  76 
1  R.  S.  666,  §g  22,  24,  26,  27,  84,  Ac, 

liOtteries         '7  A 
1  R.  S.  712,  g§  1,  8,  6,  Restraining  Act, 

74,78 

1  R.  S.  772,  §g  2,  6,  Usury,  76 

2  R.  S.  467,  468,  gg  68  to  66,  Corpora- 

tions,       220,  221 
1888,  April  29,  Chattel  Mortgages, 

481,  493 

1837,  February  4,  Restraining  Act,  74 

1838,  April  18.  General  BanUng  Law, 

74 
1840,  May  14,  Banking,  79 

1848,  February  17,  Corporations, 

220  228 

1867,  April  16,  East  River  Bridge,'  472 

1868,  May  4,  Bonding  of  Towns,      435 

1868,  May  14,  Safe  Deposit  Co.  78 

1869,  February  20,  East  River  Bridge, 

478 

1869,  p.  2808,  Bonding  of  Towns,    426 

1870,  p.  2049,  Bonding  of  Towns,    426 

1871,  April  28,  Bonding  of  Towns,  436 
1871,  p.  21 1 5,  Bondini^  of  Towns,    426 

1875,  May  14.  East  River  Bridge,     479 

1876,  May  21.  Wharfage,  519 
g  282  of  Code  of   Procedure,  Lien  of 

Judgment,        242, 248 

G&EAT    BuTADr. 

6  Geo.  4,  c.  50,  §  37,  Talesmen,        270 
16  <fe  17  Vict,  chap.  107,  g  244,  Smug- 

glinfr,        184 
88  <fe  84  Vict.,  chap.  62,  Extradition, 

296,  296,  801 
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STEAMBOAT. 

See  GoLLUiON,  1,  8,  4,  6  to  9. 


SUCCESSION. 
8e$  Imtksnal  Rkyinuk. 


SURETY. 

1.  A.  was  surety  for  one  S.,  as  post- 
master, on  his  official  bond.  On  the 
14th  of  September,  1861,  anew  bond, 
with  other  sureties,  was  accepted, 
whereby  A.  was,  by  statute,  released 
from  responsibility  for  all  acts  or  de- 
faults of  S.  committed  subsequently. 
S.  was  afterwards  removed  from 
office,  and  at  that  time  was  a  debtor 
to  the  United  States.  In  a  suit 
brought  against  A.,  on  his  bond,  to 
recover  such  debt,  it  was  not  shown 
by  the  United  States  that  S.  had  not 
in  his  hands,  on  the  14th  of  Septem- 
ber, 1861,  ready  to  be  paid  or  ap- 
plied, ail  the  moneys  of  the  United 
States  with  which  he  was  justly 
chargeable:  HM,  that  it  must  be 
presumed  he  had  such  moneys  in  his 
bands  when  the  new  bond  was  given, 
and  that  A.  was  not  liable  therefor. 
Alvord  V.  United  States,  219 


TARIFF. 


See  Duties. 


TAX. 

1.  There  is  no  sound  principle  upon 
which  the  property  oi  a  person  or  a 
corporation,  which  is  placed  in  the 
hands  of  a  receiver  by  a  Court  of 
justice,  for  the  purposes  of  a  suit 
pending  in  such  Court,  can  be  re- 
garded as  being  thereby  rendered 
exempt  from  the  operation  of  the  tax 
laws  of  the  Government  within  whose 
jurisdiction  such  property  is  situated. 
Stev&ne  v.  N,  Y.  db  Oewego  Midland 


R,  R,  Co. 


104 


2.  Except  under  very  special  cirenm- 
Btances  the  power  of  taxation  ought 
not  be  interfered  with  by  injunction. 

8.  In  a  suit  pending  in  this  Court  for 
the  foreclosure  of  a  mortgage  given 
by  a  railroad  corporation,  receivers 
of  the  mortgaged  property  were  ap- 
pointed by  this  Court.  They  applied 
to  this  Court  to  enjoin  certain  tax 
collectors  from  executing  warrants 
for  taxes  assessed  on  the  mortgaged 
property,  on  the  g^und  of  irregu- 
larities in  the  assessment  of  the  taxes. 
So  far  as  appeared,  the  warrants 
were  regular  on  their  &ces  and  the 
tax  collectors  were  acting  thereunder 
in  good  &ith.  in  the  discharge  of 
their  duty.  The  injunction  was  re- 
fused, id. 

See  iNTBaNAL  Rbvxnitk. 


TOWN  BOND. 

Sm  Coupon. 

MtTMiciPAL  CoaroEATioH,  1  to 
4,  11  to  17. 

TRADE-MARK. 

1.  The  plaintiffs  had  a  right  to  use,  as 
a  trade-mark,  in  connection  with 
packages  of  a  medical  preparation 
put  up  and  sold  by  them,  and  known 
as  "  Hamburg  tea,"  the  words  "  J. 
C.  Frese  <k  Co.,  Hopfensack,  6,  Ham- 
burg," in  an  oval.  Th^  defendant 
had,  at  one  time,  sold  his  article  of 
Hamburg  tea  in  packages,  with  a 
label  containing  the  name  of  "  J.  C. 
Frese  k  Co.**  Although  he  claimed 
to  have  discontinued  the  use  of  such 
label:  Held,  that  he  had  rendered 
himself  liable  to  an  injunction  in  that 
respect    Frete  v.  Baehof,  234 

2.  The  plaintifis  also  made  a  claim  to 
the  color  of  the  wrappers  and  notices 
and  directions  tied  up  with  the 
wrappers,  and  also  to  the  general 
size  and  appearance  of  the  packages 
in  which  they  had  been  accustomed 
to  sell  their  Hamburg  tea,  independ- 
ently of  such  trade-mark  or  label. 
The  defendant's  packages  were  of  the 
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sftme  size  and  general  shape  as  those 
of  the  plaintiffs,  and  the  color  of  the 
envelopes  and  of  the  printed  notices 
and  directions  for  use,  tied  up  vitb 
the  enTelopes,  was  nearly  the  same ; 
but  the  labels  on  the  plaintiffs'  pack- 
ages contained,  in  a  plain  round 
label,  the  words  "  J.  C.  Frese  <b  Co.," 
and,  embossed  in  an  oval,  on  an  ob- 
long white  label,  the  words  ''J.  C. 
Frese  A  Co.,  Hopfensack,  6,  Ham- 
burg," while  the  defendant's  label 
contained,  in  a  round  white  label,  the 
name  *'  Ed.  Bachof  <fc  Co.,"  and,  on 
an  oblong  white  label,  embossed  in 
an  oval,  "  Ed.  Bachof  <b  Co.,  No.  89, 
Hamburg:"  Hdd,  that,  on  this 
branch  of  the  case,  a  preliminary 
injunction  must  be  refused.  id, 

8.  B.  invented  a  medicine  which  he 
called  ''Dr.  J.  Blackman's  Genuine 
Healing  Balsam,"  and  made  and  sold 
it  under  that  name.  In  1866,  B.  con- 
veyed to  F.  the  exclusive  right  to 
use  B/s  name  in  making  and  selling 
such  medicine,  for  10  years,  for  a  sum 
to  be  paid  every  three  months  dur- 
ing that  time,  and,  if  F.  performed 
his  contract  for  the  full  10  years,  then 
B.  granted  to  F.  *'  all  of  the  rights  and 
privileges  "  to  use  B.'s  name  in  mak- 
ug  and  selling  such  medicine,  with- 
out fee  or  reward  to  B.,  for  60  years : 
Htld,  that  F.  acquired,  after  the  10 
years,  the  same  exclusive  right  which 
he  had  during  the  10  years,  and  that 
his  right  for  the  60  years  was  exclu- 
sive as  against  B.  and  subsequent 
grantees  of  B.     FdkvM  v.  Blackman, 

440 

4.  The  name  of  such  medicine  is  a  valid 
trade-mark ;  and  the  exclusive  right 
to  use  such  trade-mark  will  pass,  by 
assigpiment,  to  any  one  who  has  law- 
fully obtained  from  the  inventor  of 
the  medicine  the  exclusive  right,  also, 
to  make  and  sell,  and  who  does  sell, 
the  medicine  compounded  according 
to  the  original  formula.  id. 

6.  When  a  partnership  is  formed  to 
make  an  article  to  which  a  given 
trade-mark  is  properly  applied,  such 
trade-mark,  if  oelonging  to  one  part- 
ner, becomes,  in  the  araence  of  spe- 
cial regulations,  part  of  the  partner- 
ship property.  id. 


6.  A  preliminary  injunction  granted 
to  restrain  the  use  of  such  trade- 
mark, id. 

7.  The  registration  of  a  trade-mark  for 
"  paints  "by  A.,  who  had  previ- 
ously acquired  the  exclusive  use  of 
such  traae-mark  for  particular  kmds 
of  paints  only,  does  not  enable  A.  to 
restrain  B.  from  using  such  trade- 
mark upon  another  kind  of  paint,  to 
which  B.  had  been  in  the  nabit  of 
affijdng  such  trade-mark  prior  to  such 
registration.    Smith  v.  Reynolda,  468 


TRIAL. 

1.  Section  746  of  the  Revised  Statutes 
provides,  that,  when  a  trial  has  been 
commenced  and  is  in  progress  before 
a  jury  or  the  Court,  it  shall  not  be 
stayed  or  discontinued  by  the  arrival 
of  the  time  fixed  by  law  for  another 
session  of  the  Court.  On  the  trial  of 
an  indictment,  after  several  jurors 
had  been  called  and  challenged,  and 
three  had  been  found  competent  and 
sworn,  the  Court,  on  the  last  day  of 
the  term,  directed  that  the  trial  pro- 
ceed on  the  following  day,  which  was 
the  first  day  of  the  succeeding  term. 
It  so  proceeded,  and,  after  a  convic- 
tion, it  was,  on  a  motion  in  arrest  of 
judgment.  Held,  that  the  trial  had 
been  commenced  and  was  in  progress, 
although  a  full  jury  was  not  em- 
panelled before  the  term  ended. 
United  States  v.  Loughery,  267 

2.  If,  after  the  trial  of  an  indictment  is 
commenced,  the  accused  escapes  from 
custody,  and,  for  that  reason,  his 
further  attendance  cannot  be  had, 
the  trial  may  proceed  in  his  absence. 

id. 

See  iNDionnNT,  18. 

JUBY. 

New  Trial. 
Verdict. 


TRUSTEE. 

See  Corporation,  14. 
evidrnor,  6. 
New  Trial. 
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U 

UNITED  STATES. 
8te  Banbjiuftot,  1. 

V 

VERDICT. 

1.  Errors  eommitted,  on  the  trial  of  an 
•ction  at  law  agaiost  the  j)arty  who 
obtains  a  verdict,  are  merged  in  the 
yerdiot.    Sekmeidtr  v.  Barney,       87 

iSisfNEw  Tkiai^ 

VESSEL. 
See  GoLLiBioif. 

LiSN. 

.     Whabfaok. 

w 

WHARFAGE. 
1.  Under  the  statute  of  New  York, 


(Act  of  May  21«/,  1875,  Law  of  New 
y<yrk,  of  1875,  /».  482,)  fixing  the 
rates  of  wharfage  to  be  paid  by  ves- 
sels, a  vessel  which  makes  fast  to  two 
distinct  landing  oUuses  mast  pay  ac- 
cordingly. The  Virginia Ruhfi,1il9 

2.  Ifshe  leaves  a  wharf  without  payimr 
the  wharfage  dne,  she  becomes  iS 
ble,  under  said  statute,  to  pay  double 
the  rates  esUblished  by  the  statute 

id\ 

8.  The  added  amount  is  not  a  penalty 
but  is  a  wharfage  rate,  and  the  stat^ 
nte  gives  a  lien  on  the  vessel  for  the 
entire  sum,  including  the  added 
amount  ^ 


4.  Such  lien  is  enforceable  in  Admi 
ralty  against  the  vessel.  id 


WITNESS. 


See  EviDBNCE,  8. 


■ipiwi 

3  blQS  0b3  1QS  30b 


